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AGREEMENT TQ SETTLE CASES SEEKING JUDICIAL REVIEW OF
THE 2008 STREAM BUFFER ZONE RULE

WHEREAS, on December 12, 2008, the Qffice of Surface Mining Reglamation and
Enforcement (“OSM”) of the United States Department of the Interior (“DOI™) promulgated a
final rule entitled “Excess Speil, Coal Mine Waste, and Buffers for Perennial and Intermittent
Streams” (“the 2008 SBZ Rule™) 73 Fed. Reg, 75,814;

WHEREAS, on December 22, 2008, a complaint seeking judicial review of the 2008
SBZ Rule was filed in the U.S. District Court of the District of Columbia by Coal Rifer
Mountain Watch, Kentucky Watérways Alliance, Ohio Valley Environmental Coalition, Save
Qur Cumberland Mountains, Sierra Club, Scuthern Appalachian Mountain Stewards,
Waterkeeper Alliance, and West Virginia Highlands Conservancy (collectively, the “Coal River
Plaintiffs”), under the case caption Coal River Mountain Watch, et al, v, Kempthorne, et al.,
Case No. 1:08-ev-02212;

WHEREAS, the Coal River Plaintiffs allege that OSM’s promulgation of the 2008 SBZ
Rule violated the Surface Mining Control and Reclamation Act (“SMCRA”), 33 U.8.C. § 1265,
and the Administrative Procedure Act (“APA™), 5 U.S.C. § 706, and that OSM’s final
environmental impact statement for the rule violated the National Environmental Policy Act
(“NEPA™), 42 U.S.C. § 4332, The Coal River Plaintiffs further allege that the United States
Environmental Protection Agency’s (“EPA’S”) concurrence in the rule purspant to section 501 of
SMCRA, 33 U.8.C, § 1251, violated the Clean Water Act (“CWA”™), 33 US.C. § 1251 et seq.,
and the APA;

WHEREAS, on January 16, 2009, the National Parks Conservation Association

(“NPCA”) filed a separate complaint in the U.S, District Court for the District of Columbia

seeking judicial review of the 2008 SBZ Rule under the case caption NPCA v. Kempthorne et
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al., Case No. 1:09-cv-00113, which NPCA amended on February 13,2009, NPCA’s Amended
Complaint alleges that OSM’s promulgation of the 2008 SBZ Rule violated SMCRA, section
7(a)(2) of the Endangered Species Act (“ESA”™), 16 U.S.C. § 1536(a)(2), and the APA, and
further alleges that EPA’s concurrence in the 2008 SBZ Rule violated section 7(a)(2) of the
ESA, the Clean Water Act and its implementing regulations;

WHEREAS, both complaints seek, inter alia, vacatur of the 2008 SBZ Rule and
reasonable costs of litigation including attorney’s fees;

WHEREAS, the complaints collectively name the Secretary of the Interior, the Director
of OSM, and the EPA Administrator as defendants (collectively, “the Federal Defendants™). The
National Mining Association has also intervened in both cases as a defendant;

WHEREAS, the Federal Defendants have not answered either complaint;

WHEREAS, con April 24, 2009, the Federal Defendants moved in the NPCA case for a

voluntary remand and vacatur of the 2008 SBZ Rule on the grounds that the Secretary of the
Interior had determined OSM erred by failing to initiate consultation pursuant to the ESA in
connection with 2008 SBZ rulemaking, as alleged in NPCA’s Amended Complaint. The Court
denied this motion in @ Memorandum Opinion and Order dated August 12, 2009, holding that
vacatur of the rule without public notice aﬁd comment would, under the circumstances, violate
the APA;

WHEREAS, OSM now plans to conduct a notice and comment rulemaking under
SMCRA to establish a new rule to amend or replace the 2008 SBZ Rule, including a new
environmental impact statement, under the schedule set forth below;

WHEREAS, OSM published in the Federal Register an Advance Notice of Proposed
Rulemaking, for which it requested public comment by December 30, 2009, and intends to use
best efforts to sign a proposed rule by February 2011; and
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WHEREAS, in light of OSM’s intentions, the Coal River Plaintiffs, NPCA and the
Federal Defendants (collectively the “Settling Parties™) wish to resolve this matter without any
further litigation;

NOW, THEREFORE, the Settling Parties, each intending to be bound by this Agreement,
herelyy agree as follows:

1. OSM shall make best efforts to sign no later than Monday, February 28, 2011, a
proposed rule to amend or replace the 2008 SBZ Rule, which it shall promptly thereafier submit
for publication in the Federal Register,

2. OSM shall make best efforts to sign a final action on the proposed rule described
in Paragraph 1 no later than Friday, June 29, 2012, which it shall promptly thereafter submit for
publication in the Federal Regisier. |

3. In cc\mncction with the rulemaking described in Paragraphs 1 and 2, OSM shall |
consult pursuant to the ESA as appropriate prior to signing the final action.

4, No later than March 19, 2010, the Federal Defendants and the Plaintiffs will file
joint motions for stay of the pending complaints in Qo_ﬂ_gi__\m_m_ahlﬂgjgg_gt_aﬂ_._v_.

Kempthome, et al., Case No. 1:08-cv-02212, and NPCA v. Kempthorne et al., Case No, 1:09-cv-

00115, pending completion of, and subject to, the terms of this agreement. If OSM fails to sign
the proposed rule reférred to in Paragraph 1 by February 28, 2011, or fails to sign a final action
on that proposed rule by June 29, 2012, the sole remedy under this agreement shall be to ask the
Court to lift the stay and establish a schedule for further proceedings. Plaintiffs must give |

" Federal Defendants 30 days notice before requesting that the stay be lifted. The Coal River
Plaintiffs and NPCA each agree that they shall not seek lifting the stay under any other

circumstance,
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3. Within 30 days of O8M’s campletion of the actions specified in Paragraph 1 and
Paragraph 2 above, Plaintiffs shall dismiss their complaints with prejudice. The Settling Parties
agree that, for purposes of determining preclusive effect, such dismissal shal! apply only to the
claims raised in the complaints specifically challenging the 2008 SBZ Rule and EPA’s
concurtence therein. All other claims and defenses are specifically reserved as set forth in
Paragraph 10 below.

6. Under no circumstance shall any provision of this Agreement be the basis for any
action for specific performance, mandamus, or any other remedy seeking to compel OSM, or any
other department, agency or instrumentality of the United States, to take any of the actions
described in Paragraphs 1, 2 and 3.

7. The Federal Defendants agree that an award of Plaintiffs’ reasoﬁable costs of
litigation, incurred through March 19, 2010 (the Effective Date of this Agreement), ihcluding
attorney;s fees, is appropriate in light of this settlement agreement, and agree to pay a reasonable
amount of such fees and costs to the Coal River Plaintiffs and NPCA pursuant to the ESA, 16
1U.5.C. § 1540 (g), SMCRA, 30 U.5.C. § 1270(d), and/or the Equal Access to Justice Act
(“EAJA™), 28 U.S.C. § 2412. All parties reserve their rights and defenses for any fees and costs
incurred after the Effective Date. The Settling Parties agree to attempt in good faitlh to resolve
Plaintiffs’ _(;laims for fees and costs cxpeditious]y and without the need for Court intervention,
and to that end, the Plaintiffs will submit to the Federal Defendants any claim for fees and costs
incurred by the Effective Date at a time sufficient to allow good faith negotiations regarding, and
resolution of, that claim before dismissal of the lawsuits. Notwithstanding dismissal of the
complaints pursuant to Paragraph 3, the Court shall retain jurisdiction over each complaint for
the purpose of resolving any dispute regarding Plaintiffs’ claims for an award of fees and costs
under the ESA or SMCRA. If either the Coal River Plaintiffs or NPCA is unable to agree with
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the Federal Defendants on a reasonable amount of fees and costs incurred through March 19,
2010 under the ESA, SMCRA, and/or EAJA, an application to the Court seeking an award of
such fees and costs shall be filed no earlier than 30 days, and no later than 60 days, after the.

_ Effective Date of this Agreement, By this Agreement, tht; Federal Defendants do not waive any
right to contest fees or coéts claimed b}; Plaintiffs, including but not limited to the claimed
hourly rate, in any continuation of the present action or any future litigation.

8. The Effective Date of this Agreement shall be the date on which representatives
of all of the Settling Parties have signed the Agreement.

9. Nothing in this Agreement shall be construed to limit or modify the discretion
accorded to OSM, DOI, or EPA under SMCRA, the ESA, NEPA, the CWA, or any othe;*
applicable law or regulation.

10.  Except as set forth in this Agreement, each Seitling Party retains any and all
rights, claims or defenses it may otherwise have.

11. This Agreemént shall not constitute an admission or evidence of any fact,
wrongdoing, misconduct, or liability on the part of the Federal Defendants, their officers, or any
person affiliated with them,

12, The commitments of the Federal Defendants in this Settlement Agreement are
subject to the availability of appropriated funds applicable for those purposes. No provision of
this Agreement shall be interpreted as or constitute a commitment or requirement that any
department, agency or instrumentality of the United States of America obligate or pay funds in
contravention of the Anti-Deficiency Act, 31 U.8.C, § 1341-44 and 1511-19, or any other
applicable provision of law,

13, Any term set forth in this Agreement may be modified by written agreement of
the Settling Parties.
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14.  Nothing in this Agreement shall bind, obligate, or otherwise create any rights ot
duties applicable to or enforceable by, or impose any conditions or limitations upon, any person
or entity that has not signed the Agreement, nor shall the Agreement be construed to make any
such person or entity a third-party beneficiary of the Agreement.

15.  Any notices required or provided for by this Agreement shall be made in writing,
via facsimile, electronic mail, or other means, and sent to the following:

For the Coal River Plaintiffs:
JENNIFER C. CHAVEZ

Earthjustice

1625 Massachusetts Avenue, NW, Suite 702
Washington, D.C. 20036

Telephone: (202) 667-4500

Facsimile: (202) 667-2356
E-mail: jchavez@earthjustice.org

JOSEPH M, LOVETT
Appalachian Citizens Law Center
P.O. Box 507

Lewisburg, WV 24901

AARON ISHERWOOD
83 Second Street, 2" Floor
San Francisco, CA 94105

STEVE SANDERS

MARY CROMER

Appalachian Citizens Law Center
52 Broadway, Suite B
Whitesburg, KY 41858

SCOTT EDWARDS

Waterkeeper Alliance

50 8. Buckhout Suite 302

Irvington, NY 10533

For NPCA.:

DEBORAH M, MURRRAY

Southern Environmental Law Center

201 West Main Street, Suite 14
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Charlottesville, VA 22902
Telephone: (434) 977-4090
Facsimile: (434) 977-1483
E-mail: dmurray@selcva,org

For the Federal Defendants:

BRIAN H. LYNK

Trial Attorney

Environmental Defense Section
United States Department of Justice
P.O. Box 23986

Washington, D.C. 20026-3986 .
Telephone: {202) 514-6187
Facsimile: (202) 514-8863

E-mail: btian lynk@usdoi.gov

Alternate address for non-U.S. Postal Service deliveries:

601 D Street, NW, Suite 8000
Washington, D.C. 20004

RUTH ANN STOREY

Trial Attorney

Natural Resources Section

United States Department of Justice
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202} 305-0493
Facsimile: (202) 514-8865

E-mail: ruth.ann.storey@usdoi.gov

Alternate address for non-U.S. Postal Service deliveries:

601 D Street, NW, 3% Floor
Washington, D.C. 20004

MARK ARTHUR BROWN

Senior Trial Attorney

Wildlife & Marine Resources Section
United States Department of Justice
P.0O. Box 7369

Washington, D.C. 20044-7369
Telephone: (202) 305-0204
Facsimile: (202) 305-0275

E-mail: mark brown@usdoi.goy

Alternate address for non-U.S. Postal Service deliveries:

601 D Street, NW, Room 3036
Washington, D.C, 20004
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16.  This Agreement may be executed in any number of original counterparts, each of
which shall be deemed to constitute one agreement. - The execution of one counterpart by any
Settling Party shall have the same force and effect as if that Settling Party had signed all other
counterparts.

17.  This Agreement constitutes the entire Agreement of the Settling Parties
with respect to the subject matter addressed herein. There are no warranties or representations,
oral or written, relating to the subject matter hereof that are not fully expressed or provided for
herein.

18.  The undersigned representatives of each Settling Party certify that they are fully
authorized by the Settling Party that they represent to bind that Settling Party to the terms of this

Agreement.
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For the Coal River Plaintiffs: For NPCA:

JENNIFER C. CHAVEZ DEBORAH M. MURRAY
Earthjustice Southern Environmental Law Center
1625 Massachusetts Avenue, NW 201 West Main Street, Suite 14
Suite 702 Charlottesville, VA 22902
Washington, D.C. 20036 Telephorie: (434) 977-4090
Telephone: (202) 667-4500 Facsimile: (434) 977-1483
Facsimile: (202) 667-2356 E-mail: dmurray@selova.org
E-mail: jchavez@earthjustice.org Counsel for Plaintiff National Parks
Counsel for Plaintiffs West Virginia Conservation Association
Highlands Conservancy, Coal River

Mountain Watch, and Qhio Valley Dated:

Environmental Coalition
For the Federal Defendants:

Dated:
IGNACIA MORENO
Assistant Attorney General
Environment and Natural Resources
JOSEPH M. LOVETT Division
Appalachian Citizens Law Center
P.O. Box 507
Lewisburg, WV 24901 By: i el
Counsel for Plaintiffs Sierra Club, BRIAN H. LYNK, Trigl/Attorney
West Virginia Highlands Conservancy, Environmental Delense Section
Southern Appalachian Mountain United States Department of Justice
Stewards, and Kentucky Waterways P.O, Box 23986
Allianee Washington, D.C. 20026-3986
Telephone; (202) 514-6187
Dated: Facsimile: (202) 514-8865

E-mail; brian.lynk@ugdoj.gov
Counsel for the Federal Defendants

AARON ISHERWOOD Dated: sz‘[« |1 ) 7010

85 Second Street, 2 Floor

San Francisco, CA 94105

Counsel for Plaintiffs Sierra Club and
Southern Appalachian Mountain
Stewards

Dated:
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For the Coal River Plaintiffs:

For NPCA:

De ool M na,

JENNIFER. C. CHAVEZ
Earthjustice

1625 Massachusetts Avenue, NW
Suite 702

Washington, D.C. 20036
Telephone: (202) 667-4500
Facsimile: (202) 667-2356

E-mail: jehavezi@earthiustice.org
Counsel for Plaintiffs West Virginia
Highlands Conservancy, Coal River
Mountain Waich, and Ohio Valley
Environmental Coalition

Dated:

JOSEPH M. LOVETT
Appalachian Citizens Law Center
P.0. Box 507

Lewisburg, WV 24901

Counsel for Plaintiffs Sierra Club,

West Virginia Highlands Conservancy,

Southern Appalachian Mountain
Stewards, and Kentucky Waterways
Alliance

Dated:

AARON ISHERWQOD
85 Second Street, 2™ Floor
San Francisco, CA 94105

Counsel for Plaintiffs Sterra Club and

Southern Appalachion Mountain
Stewards

Dated:

DEBORAH M, MURRAY f)
Southern Environmental Law Center
201 West Main Street, Suite 14
Charlottesville, VA 22902
Telephone: (434) 977-4090

~ Facsimile: (434) 977-1483
E-mail: dmurray@seleva.org
Counsel for Plaintiff Notional Pavks
Conservation Association

Dated: {4 Mol 2010
For the Federal Defendants:

IGNACIA MORENO
Assistant Attorney General

. Bnvironment and Natural Resources

Division

By:

BRIAN H. LYNK, Trial Attorney
Environmental Defense Ssction
United States Department of Justice
P.O. Box 23986

Washington, D.C, 20026-3986
Telephone: (202) 514-6187
Facgimile: (202} 514-8865

E-mail: brian.lynk@usdoj.gov
Counsel for the Federal Defendants

Pated:
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For the Coal River Plaintiffs:

JENNIFER C. CHAVEZ
Barthjustice
1625 Massachusetts Avenue, N'W
Suite 702

" Washington, D.C. 20036
Telephone: (202) 667-4500
Facsimile: (202} 667-2356
E-mail: jchavez(@earthjustice.org
Counsel for Plaintifis West Virginin
Highlands Conservancy, Coal River
Mountain Waich, and Ohio Valley
Environmental Coalition

Dated: 3-/9-L010

dm LA P Fowedl “Fec

JOSEPH'M. LOVETT
Appalachian Citizens Law Center
P.O. Box 507

Lewisburg, WV 24901

Counsel for Plaintiffs Sievra Club,

West Virginia Highlands Conservancy,

Southern Appalachian Mountain
Stewards, and Kentucky Waterways
Alliance

Dated: 3-/9- <O/1D

V/zﬁ-‘uz'&m Jﬂjw/pwmnﬂ 2 g

- By:

AARON ISHERWOOD

85 Second Street, 2™ Floor

San Francisco, CA 94105
Counsel for Plaintiffs Sierra Club and
Southern Appalachiarn Mountain
Stewards

Dated: 3~ /7- Qo /0

For NPCA:

DEBORAH M. MURRAY

Southern Environmental Law Center
201 West Main Street, Suite 14
Charlottesville, VA 22902
Telephone: (434) 977-4090
Facsimile: (434) 977-1483

E-mail: dmurray@seleva.org
Counsel for Plaintiff National Parks
Conservation Association

Dated:

For the Federal Defendants:
IGNACIA MORENO
Assigtant Attorney General

Environment and Natural Resources
Division

BRIAN H, LYNK, Trial Attorney
Environmental Defense Section
United States Department of Justice
P.O. Box 23986 '
Washington, D.C, 20026-3986
Telephone: (202) 514-6187
Facsimile: (202) 514-8865

E-mail: brian.lvnk@usdoj.gov
Counsel for the Federal Defendants

Dated:
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For the Coal River Plaintiffs {continued):

%ﬂ/b‘i &M«, brg Ce
STEVE SANDERS
MARY CROMER
Appalachian Citizens Law Center
52 Broadway, Suite B
Whitesburg, KY 41858
Counsel for Plaintiff Save Qur
Cumberiand Mounitains

Dated: S ~/7~ /010

Lol Edrnids ZTece
SCOTT EDWARDS
Waterkeeper Alliance
50 8. Buckhout Suite 302
Irvington, NY 10533
Counsel for Plaintifi’' Waterkeeper
Alliance

Dated: 3 -/9- 20/
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SETTLEMENT AGREEMENT REGARDING COSTS OF LITIGATION

This Settlement Agreement (“Agreement™) is made between Plaintiff National Parks
Conservation Association (“NPCA”) and the United States of America, on behalf of Defendants
Ken Salazar, Secretary of the Interior, Joseph Pizarchik, Director of the Office of Surface
Mining Reclamation and Enforcement (“OSM”), and Lisa P. Jackson, Administrator of the
United States Environmental Protection Agency (collectively, “the United States”).

WHEREAS, on January 16, 2009, NPCA filed a complaint, ‘which it later amended on
February 13, 2009, in the United States District Court for the District of Columbia under the case
caption NPCA v. Kempthrone. et al., Case No., 1:09-0\!-001 15, seeking judicial review of a final
rule entitled “Excess Spoil, Coal Mine Waste, and Buffers for Perennial and Intermittent
Streams” (the 2008 SBZ Rule™), 73 Fed. Reg. 75,814 (Dec. 12, 2008);

WHEREAS, NPCA’s complaint alleged violations of section 7(a)(2) of the Endangered
Species Act (“ESA”), 16 US.C. § 1536(a)(2), as well as other statutes, including a claim that
OSM violated the ESA by failing to initiate formal consultation under section 7(a)(2) of the ESA
in connection with the 2008 SBZ Rule. See NPCA Amended Complaint Count I1;

WHEREAS, Defendants subsequently filed a motion for veluntary vacatur and remand
acknowledging a failure {o initiate consultation under the ESA in connection with the 2008 SBZ,
Rule, and the Court denied the motion;

WHEREAS, on March 19, 2010, NPCA, the United States, and the plaintiffs in a separate
action entitled Coal River Mountain Watch, et al. v. Kempthorne, et al., Case No. 1:08-cv-02212
(D.D.C.), collectively entered into an agreement (the “March 19, 2010 Settlement Agreement”)

which settled both the NPCA complaint and the Coal River complaint, but did not resolve what
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amount of reasonable costs of litigation, including attorney’s fees, would be paid either to NPCA
or to the Coal River Plaintiffs:

WHEREAS, section 11(g)(4) of the ESA, 16 U.S.C. § 1540(g)(4), authorizes the Court,
“in issuing any final order in any suit brought pursuant to” 16 U.S.C. § 1540(gX1), to “award
coss of litigation (including reasonable attorney and expert witness fees) to any party, whenever
the court determines such award is appropriate”; and

WHEREAS, NPCA and the United States (collectively “the Parties™) wish to settle all of
NPCA’s potential claims for costs of litigation, including reasonable attorneys’ fees, incurred
through the Effective Date of this Agreement in connection with the case originally captioned
NPCA v. Kempthrone, et al., Case No. 1:09-cv-00115 , in order to avoid unnecessary litigation

'and without any admission of law or fact;

NOW, THEREFORE, and in consideration of the mutual promises contained herein, the
Parties agree as follows:

1. Pursuant to 16 U.S.C. § 1540(g)(4), the United States agrees to pay, and NPCA
agrees to accept, the sum of $48,142.40 as a full settlement of all potential claims by NPCA for
its costs of litigation, including reasonable attorneys’ fees, incurred through the Effective Date of
this Agreement in connection with the case originally captioned NPCA v, Kempthrone, et al.,
Case No. 1:09-cv-00115, Said payment shall be made by electronic funds transfer to an account
to be designated by NPCA.

2. If the United States makes the payment specified in Paragraph 1 within 90 days
foltowing the Effective Date of this Agreement, or if NPCA accepts such payment at any time
therealter, then such payment or acceptance constitutes full and final payment of all costs and

fees incurred by NPCA in connection with the case originally captioned NPCA v. Kempthrone,
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et al., Case No. 1:09-cv-001135, for the period up to and including the Effective Date of this
Agreement. Upon such payment ot acceptance, NPCA shall release the United States, including
the three named Defendants and all other departments, agencies and instrumentalities of the
United States and their officers and employees, from any and all claims pursuant to section
11(g)(4) of the ESA, 16 U.S.C. § 1540(g)(4), or any other applicable provision or statute,
regarding the above-mentioned costs of litigation (including attomeys’ fees).

3. In the event the United States fails make a payment as specified in Paragraph 1 of
this Agreement within 90 days following the Effective Date of this Agreement, then NPCA
reserves the right to make application to the Court for an award of costs of litigation (including
attorneys’ fees) incurred in connection with the case originally captioned NPCA v. Kempthrone,
et al., Case No. 1:09-cv-00115, without regard to the amount of the payment specified in
Paragraph 1. Such application shall be NPCA’s sole remedy for any failure by the United States
to make timely payment under this Agreement, The United States agrees that it shall not oppose
such application on the ground that it is untimely as a consequence of Section 7 of the March 19,
2010 Settlement Agreement, but otherwise reserves its rights to oppose such application.

4, The Effective Date of this Agreement shall be the date on which it has been
signed by both NPCA and the United States. This Agreement rr;ay be executed in any number of
original counterparts, each of which shall be deemed to constitute one Agreement. The
execution of one counterpart by a Party shall have the same force and effect as if that Party had
signed all other counterparts.

5. Notwithstanding any other provision of this Agreement, payments by the United
States are subject to the availability of appropriated funds in accordance with the Anti-

Deficiency Act, 31 U.S.C. §§ 1341 and 1511-19. No provision of this Agreement shall be
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interpreted as or constitute a commitment or requirement that the United States obligate or pay
funds in contravention of said Anti-Deficiency Act or any other applicable provision of law.,
6. The undersigned representatives of each Party certify that they have been duly

authorized by the Party they represent to enter into this Agreement,
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SO AGREED:

For NPCA:
Date: 13 T\ﬁ\QmL,j SOD D—G_QJ’O"{‘CL@JV\IVLMU\,%I@,L? _
U DEBORAH M. MURRAY
Southern Environmental Law Center |/

201 West Main Street, Suite 14
Charlottesville, VA 22902
Telephone: (434) 977-4090
Facsimile: (434) 977-1483

E-mail: dmurray(@selcva.org
Counsel for Plaintiff National Parks
Conservation Association

Page 5of ¢

00027094 OSM-WDC-B15-00001-000003 Page 5 of 6



For the United States:
IGNACIA MORENO

Assistant Attorney General
Environment & Natural Resources Division

Date: By:

BRIAN H. LYNK, Trial Attorney
Environmental Defense Section
United States Department of Justice
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986
Telephone: (202) 514-6187
Facsimile: (202) 514-8865

E-mail: brian.lynk@usdoj.gov
Counsel for the United States
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SETTLEMENT AGREEMENT REGARDING COSTS OF LITIGATION

~ This Settlement Agreement (“Agreement’”) is made between Plaintiffs Coal River
Mquntain Watcﬁ, Kentucky Waterways Alliancé, Ohio Valléy Environmental Coali{ion, Save
Ouf Cumberland Mountains, Sierra Club, Southern Appaiaqhian Mountain -Stg,wards,
‘Waterkeeper Alliance, West Virginia Highlaﬁds Conservancy (collectively, “Plaintiffs” or “Coal
River Plaintiffs”)l; and fhe Uniféd States of America, on behalf of Defendants Ken Salazar,
Secretary of the Interior, and Lisa P, Jackson, Administrator of the United St'ate's Environmental
Protection Agency (collectively, “the United Statés”).

WHEREAS, on December 22, 2008, Plaintiffs filed a con.lplajnt in the United States

District Court for the District of Columbia under the case caption Coal River Mounitain Watch,

- etal. v. Kempthorne. et al., Case No.'1:08-cv-02212, seeking jud_fcial review of a final rule .
entitled “Bxcess Spoil, Coal Mine Waste, and Buffers for Perennial and Intermittent Streams”

(the 2008 SBZ Rule”), 73 Fed. Reg. 75,814 (Dec. 12, 2008). The plaintiffs in a separate action

| entitled National Parks Conservatir;m Association (“NPCA™) v. Kempthorne, et al., Case No.
1:09:cv-00115 (D.D.C.) also sought judi(;ial review of this rule; |
WHEREAS, Defendants subsequently filed a motion for voluntary vacatur and rémarlld
. acknoWledging a failure to initiate consultation under the Endangered Species Act in connection
with the 2008 SBZ R‘Llle, and the Court denied the motion; |
WHEREAS, on March 19, 2010, the Coal River Plaintiffs, NPCA, and the Unifed States
collectively entered into'an agreement ‘(th’e “March 19, 20170 Séfctlement Agreement”) .whichl
settled both the Coal Riv‘e'r complaint and the NPCA complaint, but did notl resolve what'
amouﬂt of reasonablé costs ‘c_)f litigation, including attomey’s fees, would be paid either to the -

Coal River Plaintiffs or to NPCA; and .
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WHEREAS, the Coal i{iver Plaintiffs and the United States (collectively “the Paﬂies”)
wish to settle all of ?Iaintiffs’ pdtéﬁtial claims for costs (;f litigation, including reasonable
attorneys’ fees, incurred through the Effective Date of this Agreement in’connection with tﬁe
case originally captioned Coal River Mountain Watch, et al. v. Kempthrone, et al., Casé No.

' 1:08—cv-02212, in order to avoid unnecgssary litigation, and without any. admission of law or
fact;

NOW, THEREFORE, and in consideration of the mutual promises contained heJ.;ein, the
Parties agree as follows: | | |

| 1. The Departmerﬁ of the Intetior ;agrees to pay, and Plaintiffs agree to accept, the
sum of $12,840 as a full settlement of all potential claims by Plaintiffs for their costs of

litigation, including reasonable attorneys’ fees, incurred through the Effective Date of this

Agréement in connection with the case originally captioned Coal River Mountain Watch, et al. v.

Kempthrane, et al,, Case No. 1:08-cv-02212. Said payment shall be made by electronic funds
transfer to the following account.

Name of Account: Eaﬂ:hjustme Attorney Client Trust Fund

Bank Name: Mechanics Bank

Bank Address: P.O..Box 1786, Richmond, CA 94802—0786

ABA/Routing #: 121102036 o , \

Account #: 040882578 - '

Type of Account: Checking

Federal Taxpayer [dentification No.: 94-1730465

2. If the Department of the Interior makes the pagment specified in Paragraph 1
within 90 days followmg the Effective Date of this Agleement or if Plaintiffs accept such

payment at any time thereafter, then such payment or acceptance constitutes full and final

'payment of all costs and fees incurred by Plaintiffs in connection with the case originally

captioned Coal River Mountain Watch, et al. v. Kempthrone, et al., Case No 1:08-cv- -02212, for
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the period up to and including the Effective Date of this Agreement. Upon such payment or ’
acceptance, Plaintiffs release the United States, includipg the two named Defendants and all
other departments, agencies a:qd instrumentalities of the Unjted S’t;ates and their officers and
employe.es, fro‘m aﬁy and all claims pursuant to the Equal Access td Justice Act, 28 U._S.C. §
2412, or any other gpplicable provision or statu:[e, regarding the above-mentioned costs ‘of
litigatioﬁ (including attorneys’ fees).

3. - In the event the Department of the Interior fails fo make a payment as Qpeciﬂed in
Paragraph 1 of this Agreement within 90 ciays fol_lowiné the 'Effective'Date of this Agreement,

then Plaintiffs reserve the right to make application to the Court for an award of costs of

litigation (including attorneys’ fees) incurred in connection with the case originally captioned

Coal River Mountain Watch, et al. v. Kempthrone, et al., Case No. 1:08-cv-02212, without
regard toﬂ the amount of the payment specified in Paragraph 1. Such application shall be
Plaintiffs; sole remedy for any failure by the bepartrnent of the Interior to make timely payment
under this Agreement, The United States agrees that it shall not oppose such application on the
ground that it is untimely ’as a conseqﬁen‘ce of Paragraph 7 of the March 19, 2010 Settlement
Agreement, bﬁt‘otherwi‘se reserves its rights to oppose such application.

_ 4, The Effective Date of this Agreément shall be the date on which it has been
signed by both Plz-Llintiff's anc_i the United States. This Agreement may be executed in any number
of original counterparts, each of which shall .I'ae deemed to constitute one Agreement. The

| execution of one counterpart by a Party shall have the same force and effect as if that Party had

signed all other counterparts.
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5. Notwithstanding any other provision of this Agreement, payments by the United

States are subject to the availability of appropriated funds in accordance with the Anti-

Deficiency Act, 31 U.S.C. §§ 1341 and 1511-19. No provision of this Agreement shall be

interpreted as or constitute a commitment or requirement that the United States obligate or pay

funds in contravention of said Anti-Deficiency Act or any other applicable provision of law.

6. The uhdersigned representatives of each Party certify that they have been duly

authorized by the Party they represent to enter into this Agreement.

SO AGREED:

For Plaintiffs:

Dated: a’“ﬂ Q‘f? HOI0
o

Dated: _& "2 5 0

g C &
JENNIFER C. CHAVEZ”
Earthjustice
1625 Massachusetts Avenue, NW, Suite 702
Washington, D.C. 20036

. Telephone: (202) 667-4500

Facsimile: (202) 667-2356

E-matl: jchavez(@earthjustice.org
Counsel for Plaintiffs West Virginia
Highlands Conservancy, Coal River
Mountain Watch, and Ohio Valley .
Environmental Coalition -

(/:?W» 7. M b C;}t,{_,
JOSEPH'M. LOVETT
Appalachian Citizens Law Center

P.O, Box 507

Lewisburg, WV 24901

Counsel for Plaintiffs Sierra Club,
West Virginia Highlands Conservancy,
Southern Appalachian Mountain
Stewards, and Kentucky Waterways -
Alliance
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Dated: g-es- /e

Dated:; goos-Io

Dated; & =%~ 12

AARON ISHERWQOD
85 Second Street, 2nd Floor
San Francisco, CA 94105

- Counsel for Plaintiffs Sierra Club and

Southern Appalachian Mountain’
Stewards

STEVE SANDERS
MARY CROMER

~ Appalachian Citizens Law Center

52 Broadway, Suite B
Whitesburg, KY 41858
Counsel for Plaintiff Save Our
Cumberland Mountains

SCOTT EDWARDS
Waterkeeper Alliance

50 8. Buckhout Suite 302
Irvington, NY 10533

Counsel for Plaintiff Waterkeeper
Alliance
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For 'the United States:

IGNACIA MORENO
Assistant Attorney General
" Environment, & Natural Resotrces Division

Date: A U,l) &‘k%) 2’0\0

[

BRIAN H. LYNK, Triél Attorney
Environmental Defense’ Section
United States Department of Justice
P.O. Box 23986 .

Washington, D.C. 20026-3986
Telephone: (202)514-6187
Facsimile: (202) 514-8865 -

E-mail: brian.lynk@usdoj.goy
Counsel for the United States
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SETTLEMENT AGREEMENT REGARDING COSTS OF LITIGATION

This Settlement Agreement (“Agreement”) is made between Plaintiff National Parks
Conservation Association (“NPCA”)} and the United States of America, on behalf of Defendants
Ken Salazar, Secretary of the Interior, J 6seph Pizarchik, Director of the Office of Surface Mining
Reclamation and Enforcement (“OSM™), aﬂd Lisa P. Jackson, Administrator of the United States
Environmental Protection Agency (collectively, “the Unitéd States™).

WHEREAS, on Jartuary 16, 2009, NPCA filed a complaint, which it later amended on
February 13, 2009, in the United States District Court for the District of Columbia under the case
caption NPCA v, Kempthrone, et al., Case No. 1:09-cv-00115, secking judicial review of a final
rule entitled “Excess Spoil, Coal Mine Waste, and Buffers for Perennial and Intermittent
Streams” (the 2008 SBZ Rule™), 73 Fed. Reg. 75,814 (Dec. 12, 2008);

WHEREAS, NPCA’s complaint élleged violations of section 7(a)(2) of the Endangered..
Species Act (“ESA™, 16 U.S.C. § 1536(a)(2), as well as other statutes, including a claim that
OSM violated the ESA by failing to initiate formal consultation under section 7(a)(2) of the ESA
in connection with the 2008 SBZ Rule. See NPCA Amended Complaint Count If;

| WHEREAS, Defendants subsequently filed a motion for voluntary vacatur and remand
acknowledging a failure to initiate consultation under the ESA in connection with the 2008 SBZ
Rule, and the Court denied the motion,;
WHEREAS, on March 19, 2010, NPCA, the United States, and the plaintiffs in a separate

action entitled Coal River Mountain Watch, et al. v. Kempthorne, ¢t al., Case No. 1:08-cv-02212

(D.D.C.), collectively entered into an agreement (the “March 19, 2010 Settlement Agfeement”) ‘

which settled both the NPCA complaint and the Coal River complaint, but did not resolve what
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amount of reasonable costs of litigation, including attorney’s feeé, would be paid either to NPCA
or to the Coal River Plaintiffs;

WHEREAS, section 11{g)(4) of the ESA, 16 U.8.C. § 1540(g)(4), authorizes the Court,
“in issuing any final order in any suit brought pursuant to” Ié U.8.C. § 1540(g)(1), to “award
coss of litigation (including reasonable attorney and expert witness fees) to any party, whenever
the court determines such award is appropriate”; and

WHEREAS, NPCA and the United States (collectively “the Parties”) wish to seftle all of
NPCA’s potential claims for costs of litigation, including reasonable attorneys’ fees, incurred
through the Effective Date of this Agreement in connection with the case originally céptioned
NPCA v. Kempthrone, et al., Case No. 1:09-cv-00115 , in order to avoid unnecessary litigation
and without any admission of law or fact;

NOW, THEREFORE, and in consideration of t}.a_e mutual promises contained herein, the
Parties agree as follows:

L. Pmsumt to 16 U.S.C. § 1540(g)(4), the Unite.d States agrees to pay, and NPCA
agrees to accept, the sum of $48,142.40 as a full -settlement of all potential claims by NPCA for
its costs of litigation, including reasonable attorneys’ fees, incurred through the Effective Date of

_this Agreement in connection with the case originally captioned NPCA v. Kempthrone, et al.,

Case No. 1:09-cv-00115. Said payment shall be made by electronic funds transfer to an account
to be designated by NPCA.

2. If the United States makes the payment specified in Paragraph 1 within 90 days
following the Effective Date of this Agreement, or if NPCA accepts such péyment at any time

thereafter, then such payment or acceptance constitutes full and final payment of all costs and

fees incurred by NPCA in connection with the case originally captioned NPCA v. Kempthrone,
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et al., Case No..l :09-cv-00115, for the period up to and including the Effective Date of this
Agresment, Upon such payment or acceptance, NPCA shall release the United States, including
the three named Defendants and all other departments, agencies and instrumentalities of the
United States and their officers and employees, from any and all claims pursuant to section
11(g)(4) of the ESA, 16 U.8.C. § 1540(g)(4), or any other applicable proviéion or statute,
regarding the above-mentioned costs of litigation (including attorneys’ fees).

3. In the event the United States fails make a payment as specified in Paragraph 1 of
this Agreement within 90 days following the Effective Date of this Agreement, then NPCA
reserves the right to make application to the Court for an award of costs of litigation (including

attorneys’ fees) incurred in connection with the case originally captioned NPCA v. Kempthrone,

et al., Case No. 1:09-cv-00115, without regard to the amount of the payment specified in
Patagraph 1. Such application shall be NPCA’s sole remedy for any failure by the United States
to make timely payment under this Agreement. The United States agrees that it shall not oppose
such application on the ground that it is untimely as a consequence of Section 7 of the March 19,
2010 Settlement Agreement, but otherwise reserves its rights to oppose such application.

4, The Effective Date of this Agreement shall be tﬁe date on which it has been
signed by both NPCA and the United States. This Agreement may be executed in any number of
original counterparts, each of which shall be deemed to constitutc one Agreement. The
execution of one counterpart by a Party shall have the same force and effect as if that Party had
signed all other counterparts.

5. Notwithstanding any other provision of this Agreement, payments by the United
States are subject to the availability of appropriated funds in accordance with the Anti-Deficiency
Act, 31 U.S.C. §§ 1341 and 1511-19. No provision of this Agreement shall be interpreted as or
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constitute a commitment or requirement that the United States obligate or pay funds in
contravention of said Anti-Deficiency Act or any other applicable provision of law,
6. The undersigned representatives of each Party certify that they have been duly

authorized by the Party they represent to enter into this Agreement.
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SO AGREED:

For NPCA:

Date:

DEBORAH M. MURRAY

Southern Environmental Law Center
201 West Main Street, Suite 14
Charlottesville, VA 22902
Telephone: (434) 977-4090
Facsimile: (434) 977-1483

E-mail: dmurray@seleva,or
Counsel for Plaintiff National Parks
Conservation Association
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For the United States:

IGNACIA MORENO'
Assistant Aftorney General
Environment & Natural Resources Division

. Shelo . A

BRIAN H. LYNK/Trial Attorney
Environmental Defense Section
United States Department of Justice
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986
Telephone: (202) 514-6187
Facsimile: (202) 514-8865

E-mail: brian.lynk@usdoj.gov

Counsel for the United States
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Burley, Jamie L

From: Ishee, Mary Katherine
Sent: Friday, February 25, 2011 6:06 PM
To: Pizarchik, Joseph G; Owens, Glenda H.; Shawley, Dianne M; Smith, Nancy L.; Mcltwain,

Patruzzelli D.; Braxion, Patrick L.; Rideout, Stering; Mali, Peter L.; Stokes, Ruth;
Eichenbaum, Louis R.; Woronka, Ted; Shope, Thomas D. "Tom"; Klein, Al; Barchenger, Ervin

Subject: DOCUMENT REQUEST - IMMEDIATE RESPONSE REQUIRED
Attachments: SPR-EIS White Sheet Attachments.pdf; Whitasheet instructions Hastings requests 2 11 .pdf
Importance: High

We have received two requests from Chairman Hastings for documents regarding the OSM’s Stream Protection Rule,
OSM is responsible for providing all of its responsive documents and staff certifications to the Office of the Executive
Secretariat’s Document Management Unit (DMU) by March 10, 2011, This will require you to submit all responsive
documents to the OSM Technical Contact, Melissa Allen, no later than March 4, 2010. You may direct any guestions
regarding these document productions to Melissa at 202-208-3652 or mallen@osmre.gov.

URGENT ACTION ITEMS

Search for Responsive Documents

o First Hastings Request, ESO# 00025637: We have identified 5 search request items (see the search table on pg.
4-6 of the guidance package). Request items #1-4 of this request are applicable to all 0SM Offices identified in
the guidance. [tem #5 is applicable only to the OSM Office of Program Support. Please review these reguest
items and their corresponding date range and provide full and complete copies of any documents (i.e., emails,
reports, drafts, etc.) identified as responsive to the OSM Technical Contact, Melissa Allen, Room 132 of the 51B
no later than March 4, 2011, When submitting documents to the Technical Contact, please specify which
request item numbers your documents are responsive to and be sure to keep distinct'batches separate.

» Second Hastings Request, FSO# 00025866—Applicable only to Director’s office staff: See the attached

guidance. Additional instructions will be provided by the OSM Technical Contact, Melissa Allen, on Monday.

Staff and Supervisor Certifications
You must certify to the Senior Contact (Mary Katherine Ishee) that you and your staff {if applicable) have searched for
responsive decuments by completing certification forms {see attachments 4a and 4b on pg. 23-25 of the guidance

package), regardless of whether or not responsive information is found. All Completed certifications should be sent to
Melissa Allen to arrive no later than March 4, 2011.

Thank you for your prompt assistance to this matter.
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Attachrment 1
Page 145

Drit MASTREE tv AR EnGTEN
Flammoany HEpenuini Mk

W.8. Howue of Bepresentatives
Wmmmittee on Batuse! Resshrces
Hzaitngton, B 20515
Fabtyary & 2811

The Honorabie losaph G, Pzarchil
BMrector :

{H¥e of Surface Mining, Reclamation and Enfereemant
U, 5 Departomernt of Interior

1851 Donstiution dvemoe, B

Washington, DC 20240

Duar Direcrar Posrchik,

Recent news reports ave highiighted the significant job Josses snd seonnmic brpices that
eauld resuli from changes being constdared by the Office of Surface Minlag (O5M) to fteen
cigments ol its coal mining reguiation program. Avcording to én official document obizined by the
Asznchased Press, the agency's prefucrad *Btresm Protection Rule” could cost atleast 7 008 joks
and reduce production in T2 states. White it incredibly troubiing that the Adminisrration is
admitting jts robe would elbminate thousands of obs, I8 even more wlarming that these aumbers
appear to be comservative estimates, 1t is deeply concerning that O5M Is progesding with
sweeping rulemaking that will devastats sur Nation's ability o produce enerpy, cripple shae
budgats, and destroy paod paying jobs for tens of thowsands of familles sround the LD,

There are real questions about the need 1o revise these rules glves that the originat
“Bteeam Buffer Zone Rule” was fpalized just two pears ago ia Decemiber 2008 sfter & multl-year
delibmrative process that indleded exionsive snvironmental analvses and public catnment, 05
first attoampt to revole this rule was stopped by the Courts. Bawever, iP5 chear that 084 and the
Aominbstrathan neser intended Lo leg the 2008 rule stand ss stated in O5M's June 38, 2014 Pedera]
fagister Notice: "we hod slready decided 1o oivange the riose following the changs of
Setmrdpdstrations en danuary 20, 20045

Clearly the Adrministration Has précopceived notlons of the changes i WRNES 16 exetute and
b2 pursudng those posls an & selBmposed teadl ine witheut any sdeguats consideration of e
dmpiets o worhers, Db oF communities.

The Committee intands w conduct therough oversight on this lssee and the ecopomip
impacks of the propoged tibe, Flease provide me the analysis 05M has vondusted on the specific
Prgpaers af vhe present melomakiag offort with repards toe

* nitpa et el SE008E Bt B SO T pal SOEE. 52T pd?

FiigeesaeblieEng IE i L ES

Eic)
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Attachment 1
Page 2 of &

The Hen. losaph G, Plearchiz
Fapruary 8, 3311
Pape 2

1. jobs and empieyeent in coal mining. projected decreases in 115, ooal production snd the
tmpact on other dustries and cos)-dependent jobs me a result of this rutemalking,

2. Revenues shared with szaee and tribat ensities, specificalliregtivantes of losses rebstad £
AML funds for staies and tribes and trtbal revenve sharing through produstion royalties
and Jeage bongs bids; and logt revenuas Fom stas saverance and ssles taes,

3. Efforts by O8N to consider the impacts of this rulemaking to domestiz eleetrleizy oosts
related o coal production decllmes Sdenified tn e ELS,

% Euwiranmental analysis snd supprrting soientific docurentation,

Mo, while your office guickly prepaves that infarmation, [ would seek & response b the
fodipwing questions ro later than Fehruary 35, 2013

1. The swreens rabe, which S85M is sttempting w0 revaie, was ths result of years ol pubiic
parkicipation and the prodact of multipée state and agency involvement. Wiy Ly DEM undar
such tremendous hasis t canduect such an overarching rtemaking 1o raplace the oureent
rute?

2. Bow mamy jub besses does 08M consider ascopiable in selecting a preferred alternative?
Fieaze stata & meximem number.

3. QbMs draft B states that sebskdetier from andergrosad Jengwall mining tha; impacts
strosrees on the serface will be sonsldered materia) darmiape and will therelors not be
aigwed, How many underpriund coal minlng [obs sre anticipated to he lostin each
wmpacted #uare bocsuss of the proposal?

% Has O5B eonsidersd persulng 2 rulemaldeg that would hiln cresse feks?

5. Daas 88 pian i evahinte the rebemaking unsder the January 18, 3011 Beecutive Oeder
18563, “Improtving Hegelation and Regulatory Review? b addicien, low has D8
compllisg with Exesutive Drder 13211 “Actions Conterning Regulations thys Signiticantiy
Alfect Energy Supply, Distribution or Use"t

B How did G584 select the coptracor for preparing the drafe £15 and what expesience gr

reedentials do the contratinr and any subcontracenr, possess with respect to coal ine
planming and pperations sad coal markered
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Albachiarg 1

Page 3 of 8
Thie Hon. foseph & Plrarchik
Fobruamy B, 2001
Page 3

7. Woald you provide the names and affilintion of the membuers of the DEIS Mining Analysis
e snd dhr Suljeck Matber Bxpertg used in B informal alicitstion prooesy?

Ed
e

B. Considering that portions of the OEM's rule huve been leaked b various media outlets,
winalid you please provids the Committes with s complene copy of the draft rele and BIS?

Fhow friichs money was spent by DM on the preparation of the 2008 rule throughout its
dewelopmend? Bow much money wH OSM be spending on this reverite of thet ribe and
weitat 18 the selnee of thase funds?

= Wiatds your estimate of the £4sts to the states to implerment the 2008 rule and the
additional money o implement the pew roisd

The stakes ars too bigh for the Administration to arbitrarily impozn job-testroving policies

dndd Teeerite rules. BEM's hasty porsuic of pew repulations that admittedly will destroy thauzands
of foibas el e ivamined by this Committes. A promipe risponse bo thase requasts 5 a

prrsiated.
- =
W
Do Hastings ™
Ehaitman
g
B |

£e the ononable Ken Solaghr, Secretary, Deparoment of the nsesiar
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Eachiment 1
Pape 4 of &
Eleat: Haugrereati Dof Winusi T
Pamiieg BIegnonss e j

H.%, House of Bepregentatives
Hommitiee on Nutuzs] Resourees
Blasbington, B 20515

Febrwary 10, #0112

The Honorable Joseph 4. Pizarchik

Hirector

Diffice of Seyface Mining, Reclamation and Exforcesmaat
U5, Deparbment of brterior

3951 Constitution Svenae, NW

Wazshingson, B0 0240

Besr Riresior Plrarchil,

A5 o are avears the House Cormmiites on Natoral Besouroes (s cond neting an
imvestigation into the Qifice of Surface Mining's rewrite of she 2008 “Stream Bufer Tobe
Rule® pow called the “Stream Protecion Rule, ™

As pary of the investipation it 18 reguested that the following be deblvered 1o me no
laker than March 1B, 2041 Mease provide copies of information on meetings and al]
porrespontdence lmeluding smaila, letters, nes, and phone bops hetween voue offce, amd
the following federal agendcies and offlves, states and non-povernmentd Drganizations:

1. Pederal Agencies and Difices:
» s Carol Browner, White House Ofce of Enerioe and Climate Change Palicy
» M5, Liss Jackson, Administrater of the Brvirommental Protection dpency (EPA)
pir. Peter Silva, Assistant Administraor (ffice of Water - EPA
. Bob Sessronn, Depaty Adwinistrator - £1%4
rr, Gieeg Peck, Chiol of Staff, Ofice of Woter - EXa
s, Mangy Subley, Chedr of the Council on Enviconmental Quatity [CEQ}
far, Michaet Boob, Asseciate Director for Land and Water Erosystens - TEQ
Mir, Armelia Salzman, Associate fHrectoe for Poliey Uuatreach - CEL)
# B, Ko Salnear, Secretasy of the Interior
Wi Topeitd | Haves, Deputy Secrotary
My Steve Blavk, Courselor bo Che Secratary
B, Hilary Tospking, Solicitor of the Inteeios
ks, Bhea Soly, Ansistant Seeretary, Policy Magagement and Budger
W, Teoms Strickland, Asglsrard Secretary, Fish, Wikdife aed Parks
ks, Wila Lowds, Assistant Becretary, Land mul Minerals Manasgemem

oY

* Yoy Pk s oy 2000 RS TATIT. ol

Pl ot R R bR T s Sit et Tl g
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Aftachment ¥
Page 5 of 5

The Honorable joseph 6. Preaechil
Febroary 10, 20121
Pape 2

Ms. dnne Castle, fzsistant Secretary, Water and Science

Mr. Larry Boho Hawk, Sssistant Secrorary, Indian Mlairs

b, lonathan Jarvis, Director, Nationsd Bark Service {HPS] and for other NP5
el ogees '

Me. Bovwan W. Gowahd, feving Director, U5, Fish and Wilidlile Service [PW5)
ardfor pther WS employees

M. Marcia Moot Diveckr, U5 Geolagicat Survey and for other U568
s ioyeeg

- bl Mike Connor, Conumissionss, Bureay of Raclumation

My, Bob Albey, Divectar, Bureay of Land Management {BLM} andjor other BLM
enrployees

Mz, Jo Ellew Barcy, Army, U5, Asstsrant Secretary of the Arnsy [Cheil Works)

s, deg Smilds, Chisl, Regulstory Programe, Army Corps of Engineary

2. Shates:
s Alabama
a  dradians
+  Heniboohy
s Mo Mexriog
B Ltaly
# Tewas
o Wirginia
& West Virginie
& Wyoming

3, Mon-governmental Urganizations:

#  fopalachinn Citisens Laew Contey
Appstachian Yobres
Barthvesoeks
Eeeper of the Mountaing
Fenteckions for the Sommoeseaizh
P chona) Packs Cogsservation Assoctacbon,
Morthern Phagns Besouroe Covnchl
Cifrie Yalley Bmvironiestsd Coalition
Savee Dy Combertand Mountaing
Sigrra Chad
Sowthern Appalackan Movnlain Stewrds
Spakhoern Huah Wilderness Allisnge

i % & & =B £ & © B & ¥
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Pitachrosnt 4
Page 6 pf &

T Wonenrakde Joseph G, Pitanchik
Febriary 10, 2012
Pape 3

= Watsrkesper Alliance
= West Virginia Bigidamds Consersancy
#  WildEarth Gunrdians

_ itis pur understanding that the Department of the interior is & castomer of ZANTAZ
Plewse uge the IANTAZ software bo identify and retrieve the informatlon requested above.

Tour cooperation and prompt rasponse to this reguest 5 appreciated.

D Hastingd
Chaleman
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Adtachment 2
What Information to Look For and Highlig
Document Requests from Congress

Congress hes gipnilteant oversight asthority to review The activithes of Federsl agencies, including
the Degartoogad of e Interior, Under this authority, Congress frequently reguasts all meoner 5f
Aosmenys Fow the Deparman,

Fhere's no magle o respondlig fo thise reguests, s B is 4 core part of your job 10 perfiorm the
search, envrectly prepare and subrait responsive documents, snd o centify your seasch effors as explained
n Attaebwent 3 1o s paskage.

¥ oy Bluin Task b

Wi msin dsk Is seamhiog vour files for ousponsive documents, reading those decuments, and
Isfenmiiing privifiged o cenyfimtial information and otiser agencles’ “eguities™ (information that some

agency sl than DOLwight be imserester) ind that the Dapariment of e Tterior might weant to withiokd
From: release.

Yony veview i g “frst cat” ds identifieing this type of tnformation which, when you Aad B, vou
must bighlizhs by flling in the “review™ eirede an e Docwment Target Shiest “bubble shest™ {as
enplaized in Attrehatent 3 bo this puckage) and abbing e information with Post-i Motes or wame other
gasily Bentifiabie method.

g 4 peicationy. Thiz category inehedes emails, reports, ere. berween high-raniing
gﬁwwmﬁm a:;rﬂmalﬁ { m@@&m& Secretaries, Papuy Beoretacies, Asslsiant Seretaries, wie.) apd
atlvigars fo the President fan the Bysoutive Dfflos of e Peasbdest or the President himsglf,

MNewdpongd Sperring Diploaeite St Sporete. ou are sniikely to oome seross this type of Wformaation i
1303 doeerments, it i von see sormething tat yoo thiek sl Tall Jnto this category eall vour solivito,

S Exforeenrat Motfers. Information on pending criminal rvestigations or civi] sadoecemend maitirs

ey e prodesiad frd shoodd be Sapped. This ineledes witness starements snl reports 10 Jaw enfoscement
officials Ivastigating & coime a5 well asindormativn on active oivit enforoement actions soch as natursl
resgerne damages clalms,

ol Prosfist. This eatzgory Includes materinls prepaced by sy stioroey in contemplation of
lﬁﬁi@miﬁﬂ Siuszék mmm e-gmadls nr legat ﬂ@wmn@ wre often marked with woeds ¥ Atorney Wk
Product Prapared in srticipation of Litigation ..." or sumething similar,
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e Mterioly, These ars materials that coptues e sofstanos of 3 debale om an e
wihin ﬁhﬂ mpﬁﬂzme;ath ar ﬂi»swmn the Department and afher Agencles or the Whits House, wpreially a1
high levels. Gencraily, the delibesaive process mutetinls hat aze provected are these that show how
devision Is betag muds; materials concerning decisions Bl are alvesdy made are less aften the subjed of
withbwsldiong, but st should bi Dageed for pview,

L Majsriods, Adthough vhe Trisacy fet con ik be vsod to withhold infseanation from Congress,
some nformation teganding individuals revenls private dutaits dht might wonant pretection, Ary
afiitterial that revesds information peoteited By the Pebency Sct (souial seetivity mombers, phons numbers,
ardresses, ele.), medical information, and personsel ations should be flapged for stiorney review,

T

y; . i sl e el Sefbrmenion, *Trade Secrsls” mmp Types of
iaﬁmmmmm ine atdn& fqzmmm, pmmmrq or dirvices it are used In the mamufacture oF processing of
goods, materials, of resourees. There are mawy examplos of syl fnformation, Tmnbudiog certain data
pertaining lo ol company reservelrestimaies and wilisr aspects of ofl sl gus hewsing and production
aperntions, which are pot releasable under Deparimeniad regulations, Flighilghe alb sueh information for
mewiewr by atboengys tn the Soliciter's Offfos, “Privileped or Coafidential Commercis] or Financisl

Infisemation” is a brogd cotegory of Information velatng io commerce o the condect of bysiness.

& pLany, Some siaes, swch ws the Archeolopical Resourses Protosiion At
gl ﬁw Nwmnal i‘mkﬁ fiaﬁfnmtms ﬁm’i:, stlowe thie Dhspartment b withhedd Sndoometion from the pablls ibut
tiot wowessarily dnom Congressh o profect Fagile or valusble cultunl mecueses. You must highlight such
information Yor peview by an attorssy Srom the Soliviims Office,

soneses” Eqnittes, Inlormation between the high-ranking officials of the Department of the

?em*lm azsd ober agencies, or betveeen high-ranking officials of other apencies, should be ightighind for
Sodichorts Difies Beview,

Whom to Ask 1 You Have Questions about Dooume

1T you bave: guestions about infermation fo decumesis vou wee reviewing, yon shosld first ask
your bureas or agency Seelor Cosstact for char Geatios,
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Artachpment 3

it Docoments and Search Certifications 1o
ument Management Unit

I pous ave: the Technival Congact Tollaw thess instietions to sobmit docvments o the Booment
Managemant L, -

1 yons fid b fioldone these instrsctions, fhe Docusvent Managensem Ueit will rotuen the documents
you submdl to you to-correct cerors and vou will huve to sebmil the domments Bpsis.

vt Bocements § pEESRION
Do Not submitosiginal dovaments. Dar subenit good copies oly on 8 172 < 11 white 20 3 Xerex papar,
B Mot submit destrle-sided coples, Do submit only sinple-sided sopies,

Do Mot pelit sn et e-mail chabn oo o single documest. Do print saeh new, Individoal et Siparntely

alwgg with sl the precading sinatls tr e chalis each nevw ewnsll and e preceding emails i dhe chain
constiute one docomes,

B Mot Tind documents with paper <lips, staples, faps, #te. Do sobmit dostinents as Swdividunl shests:
thiz means teal roi must wnhingd netebiooks, Brisfisg binder, ete, and copy each poge a3 instrictsd above,

Do Not submit add-sized papers. o tepe odd-slen] papess {roieipis, ticked siubs, ey oan 3 182 2 11
imch shest wred capy ns instrosied alove,

Lipmmpheted Butch Sheets {Anachment 2u) and Docoment Sheats (Anachment 3b} sre reguired to
attow slecivonic processing of the docoments vou submit.

Do Not cogy the sasmple Baich and Doornent sheews ar Attachments Ja and 3b. Do pring s many of
wach 5 you need anly on 20 I Kevox paper using & Righ quality laser prinder.

b Not use o pencit to 1l out the Bateh and Dosument Sheets, Do use enly a blue or bluek ik pen op
markey,

How o Lise Baich Sheets

o st k2 Batoh Sle {ARGchmeat 3o on top of each mew fider, sronp of reltes
sluennenty oo slamcbolone individucd ducsment you sulsnil,

Prieed “Projeet EBO 7 {ihe mumber ssslgned by the Doowment Mammgerment Ui to this document

prevdnction requesty, the name of the parsos who provided the folder or proup of related
duouments and the tiths of die fadder or growp of documents v the Bateh Sheet
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- The title of the folder o7 group of documents smust describe aceurately the subjoet or type of
doswments i the folder or geoup.

Wou rust put & Docusent Sheet (4 facTment 31, alse known as ihe *bubbile sheet”, on top of
eagh ndivichaa! doewnren vou snbnslt, regardless of whether (hat dosiment is i a foddder, whillidsn & relaped
group of documents, or & single, stand-glose doenment, O sach Dociment Sheed, i rmst;

~  Fill in the eirele-for meonily, duy and year for each Snelividus) doowment,

- Filldn the cirele for anly one document type for such individes! docomeat, I sone of the
docwment fvpes apply, B in “other™,

= Fill i the ciele for the request number the dotumet is responsive to, You ean il e roquesy
szbier ooy ihe Seaeh Talle st Attachment X of this package.

Friat 4l title of the document tn the space provided on the Tangst Sheet (For exarmphe, “Email
o A 1o Y™ *Briefing by X for ¥

Some docurmonts might contein sensitive, vonfidentiol, sr priiieged indbrnmation st sttormnys B S
CHfie of the Soficior wilf need o review, B yom find suel fformatbion in a docement, T in fhe
“review clrele on the Docwnent Sheel. See Attachuont 3 for an explacation of sensitive, confidentisg
s privideged Inforomson.

it the Benreh

Al empduyvens whi might have responsive dosuments nrust comduct o thorough search of their
ey,

AtafCCortifieation LAfachment daj Slaif-fewel swplovess most record e Time they spem

searching for, collecting, prepering wnd copying sepansive documants, sod submit their certification te
ihedr Office Supervisor,

Ciffice Suparvisor Certification (Attechiment 451 Office Supervisers eollect cestifications from
their selt emplovees, caleulate the time ol resoutces their emplovees spent on search activities, and
sutbeit ther Offrce Spervizor CorfiBeation 1o thelr Sunior ok,

seniar Contict Ceification (Attachasel 4e): Senior Contacts coliest Office Supervisor
Crrtifications, caleulate the Hoe spuot ol ressurces by the ofganization in search activities, then subenil
et Beformetion to e Diogument Manggemeat e

 Processing Documents?

Lamtant vou Burean o agenay Sonior Comacs R asslaisnce,

00027084 OSM-WDC-B15-00002-000002 Page 10 of 17



Congressional Batch Card

Project:

Providars flame,

Heteh Tita

= -
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ES0 8 0009637 & DU025866

Agtachument 45

Fagnd of 1

I, o the staff of ) , of tha
jbiame) {Offioe S0 pervisee)

_ af _ do hereby cartify to the Office

(e of divisionst, regionsd or feld office) {harean or offion)

Supervisor, that

1.  have reviewed the Instruction memorandum and attachment pertairing o the February 8™ and
10", 20013 requests feom Chairman Hastings Tor documients regarding the Office of Surface
Mining's rewrite of the 3008 “Strean Buffer Tone Rule” mow called the "Stream Protaction Rl
(€50 ¥ BOOI5E3T & DHATSAEE)

2 F have undertaken . good faith search for alf potentislly resppnsive documents within the
undersignad's possassion o coateol;
ALSO

Wi wiars mssigaed to search for-afl potentially rasponsies documents created or stared by # former
emphoyee, in places bmawn by correet s1af of the affice to be kept by the former employes,
pleage g the former emploves's name:

3 CHECK THE APPROPRILTE SUTERNATIVE:

L3 1 have reason to belisve that the documents idermtified with this cerification comstitute [} all
dotmments within the possugsion or comtrol of the undersigned, and/or £} % cevtifying for g
former erplayss, Al docsments coeated or stovad, and in places knows By carrent staff to be
stgred, by the ahoue namad former employes,

o
L}t howe reason o hefleve that thoem ace ne potentially responsive docaments [ within the
possession or contval of the undersigned, or (i} if certifying for o former empoyes, afl docamunts
cregted oF stored, and o glaces keowes by covreat stalf to be stored, and secordingly, hag neg
hfhegatifled any documents.

. Thi fullowing 5 Information needed tw raloulate vosts assotinted with my performing the search
for and production of coesrds,

Howrsferades of dividuats perfocring work:

{srtes

Lrr

Signatwre

Frigt name

Title 00027094 OSM-WDC-B15-00002-000002 Page 13 of 17



ESO R O00R5637 Boo0zsass  CERTIFICATION ~ OERIC Arrarhrent 4
Page 1 of 2
Lothe, forthe hocated in
fimgert tithe) {rame of divisionsl, regions) or fiekd Office)
_ o hereby nertlfy to _ .
{uliby anvd state of divizional, regional ar fiakd office) frvmene of Senior Contact)

I his/her capacity 2s the Senlor Contace tasked with sourdinsting searches for records responsive to th
fabraary 8% and 10%, 3011, roguests frem Chairman Hastings for decuments reganding the Oflce of Surface
Mining's pewrite of the 2008 "Strearn Buffer Yone Bule™ now called the *Stream Brobertion Fuls” EsD %
O SE3T & O0D25866]:

L

2,

P have reviswed the Instruction memorandurn and attachments relsting to the raquast of Pesbyrary 8%
nd A0%, 211, reguests from Chalrman Hastings for docwments regarding the Offics of Surface Iining's
revrite of the 3008 “Strearm Buffer fone Rule" now called the "Stresm Protection Rubs™ (ES0 #
QRIISEST & DB ARs]

1 higve direcied ewery person In the office whe might reasonabiy be beliwsed to be a pussible possessor
of pukentivily responsive dotusments to conduck o search and to sign & staff cerification Torm.

| have nssigned staff of the Hfice to cartiy thet a soarch and subenission of documents, If any, was
condiucked for potentially responsive decuments cesated oF stared, In places known by current staff 1o

be stored, by formar employess of the office, it say,

Vivarve also searched or supervised the search for responshe documents in my possession aad gonteol,
CHECHK ;ﬁ‘}iE APPROPRIATE ALTERMATIVE:

31 b romsom 1o belivve that 1w documerns dentified with this certification constiute alt donumants
within the possesgion oF controd of the staff in the pHice,

iR

b have ressen to beleve fhat thers are no msponsive documents within the possession or contes) of
the staffin the offios, and accordingly, have not Mentified any documents,

The following i Wformation needed to cafoulzte costs assoclated with parforming the seareh Tor aid
pradiction of docenvents in this office,

00027094 CGSM-WDC-B15-00002-000002 Page 14 of 17



ESO ¥ # 00025637 & 00oRsest  CERTIFICATION 5 501 Mttachment 4b
Page 2of 2

Hours/grades of Individuals perfarming work:

| TOTALS:

Date:

RN

Shgnstug

Bylink rsdesn

Tithe
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foR0sEI7 A omesars  CERTIFICATION - &

E the Benlar Comtast in the {bureay or office}
tashesd with coordinating searches inthe huvnau or office for documents potentially yesponsive
b the Fabruary 8 poat 107, 2011, mequests from Chairsan Hastings for documents regarding
the Difice of Bwrface bining's revrite of the 1008 “Stream Buffor Zooe Rule” mow called the
“Stream Protection Bube,” {ESCHHOORISEIT RODGZSHERE], do Herebi terify o the Offlce of the
Exataukive Secratariot that

L. Ehawe reviewsrd the instractien memorandum and aitachments refating to the Febryary & and
%, 3011, roquests from Chairman Hastings for daeluments regarding the Offics of Surface
Mining's rewrite of the 2008 "Hream Buffer Zone fule” aow called the “Stream Probection
Bule {E50 # 90005637 & Q0025866

2, 1 senk an Offlee Supervisor Costileation te, and recebved a completed, siened Office Supervisar
Certification beck Trom, the head ofeach

{divigion, regionat andfor ol office, as appropriate] of the
Bureay or (Mo feolfectively, Gifice Supsnisors).

3 | agked each Office Superdlsay

{a} bo direct every stell meember in his or her office who might reasonably be believed to be 2
possessnr of potentislly responsive documents to undertake & good faith search For all such
el responaie docuTaemts within theie prssesston or controk;

i) o designate staff to stand for and submit dooamenis coested by former employess of this
bursar ar offioe: gnd

ie] 1o centify 1o the wndersizgned that he or she has reason 10 belisee that those searchps weare

sanderiahen,
ik | hawe recelved o certification from each Gffice Superdsor o the bureay or offics, 1 hawe alse

searched o) supervised the search for responsive docimerds i my postesston and conteel.

5, CHECK THE AFFROPRIATE ALTERNATIVE:

[:j b hawe reason o bafleve thvt the docistnaets ssrched for and submitted persummst
b the Febrsary 8% and 2070, 2017, requests from Chatrman Mastngs Sor decuments
regarding the Office of Surface Mining'y rewrite of the 2008 “Sireas Buffer Zone Rile”
now codted the "Steeam Protection Rule,® [E30 # 00025637 & O000SREE) and this
ciebifitation aie sl the petertislly responshe doeusments i the possession or comeel of
the hurean o office.

18

1 beliees or haws raasor o bellevs that there are so potentislly resparsive daoumants
withsin e prssession orooniral of the bureay o olBoe,
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F30 000256247 & (0025433

CERTIFICATION — SEMIOR COMNTACT  Athmant 4¢
Faga 2 of 2

Thes folfrwdng b the total fme and oot sssoclated with performing the search, idemtification and production
of documents for the Bureaw or DHize. This amount should be calcuiated by totaling the amounts provided
by Cffice Superdsars for all staft tme, inclading thely Bk Officers sed Program Mtbormeys.

. ‘]'ﬁtaj [r_ks!t _—

Slpnature

Pt name

Title
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United States Department of the Interior

CIFFICE OF SURFACE MINING
L ASATIN AR ERPURCEMERTY
Wishingrn, 1382, 25240

Toy Offfce of Suclives Minlig Reclamation and Boforoement:
Kiifics nf the Director
Office of Program Support
Hlee of Communications
Olfice of Planning, Budget md Aaalysis
Informsstion Resources ifice
Firance aml Administration Division
Appalichian Regional Office
Wid-Continent Regionad Office
Western Feglons] Offiee

| e i
Yo bt - .
From: Mary Katherine Ishee, Senior Advisor to the Divector A
Oilive of Burface Mining Reclamution and Enforcament
e The February 8" and 10", 2011, requests from Cheinman Hastings for

docnmens mgarding the Office of Sudhes Minkg Reclemation and
Enforcement’s Stream Protection Bule, (BS0# 0025637 and BOD2SR55)

Pate Rﬁngt: to Search:
Febrnary 8 %e’;ﬁer Povember 30, 2000 o Pebeuary &, 2011
February 107 letter: Mavertber 6, 2009 16 February 10, 2011

Deadline for Subenission of Dpcuments: Mareh 4, 2007

The attached lotbers from Chalrman Hastings request docaments regarding the Office of Suelace
Mlindng Reclamation snd Enforcement’s refinement of the 2008 “Stream Buffer Zome Rule® now
calbed the “Stream Protection Rule” A copy of Chalrmen Hastings” letters may be foand 2
Sitachment |,

These requests roquite that the appropeiate offices promptly prodics sl requested recopds, You
are psked o provide full and complete copies of any and all requested reconds,

For this document request and production:

& The DEM Technical Contact snd the Office of the Belicitor sre seaponaible for providing
additions! gnidance on the search for these documents, as necessary. Please see
Althelment 2 for guidanes on what information to look for and highbght when
responding to doisne requests Foen Congress,

w  Bome of the rouesied docwmants sy earvently be in the possession of g conteasior or
subcontractor, Those docaments will be sz uested separately froen e oontractur ot
suboomiractor wod voo will mot geed to econdiuet a search for docwments in Bieir
possgssion, Y on should, however, provide all responsive docements in your possession,

00027094 OSM-WDC-B15-00002-000003 Page 1 of 8



Any guestions regording these issoaes showld be divecied priov to sabuiitial tor Welissa Allen,
the &M Technical Contaet, wt £202) 208-3682 or to Richard Myers i the (iffice of the
Salleiter = Diviston of Genoral Law ab (202} HB-52146.

The Office of the Executive Secestwrins Ducument Mansgement Unit (DML is respongible for
developing the specific guidsnce on copying, preparing, sod sulmiting doctments © the
Depapiment. Aay questions regarding these [zsees should be divected 1o Melissa Allesy, the 080
Technical Contact, at(202) 208-3652 who will consult with the T, as necessary.
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Search Table for)

Heq, | Docomeots reguosted: Date Hangre for Responsibie Becipient
# Rusponsive '
_ Recards
“IThhe sonlvsls OBb bas
comtducted on the specific bnpaets Tha following OSM Oifices;
of the present rlemakitg efTot
wilh pepands o
1. “Tobs and ermploymont i coal [ 12000 w0
g, projected decmases in UL, | 208001 L The following QS Officrs:
goal production and ihe Jmpact on
other industries wid eoal-dependent Ditecioss office
Jahis ms w regult of this rulemabing
CTiee of Prograsy Support:
w  Dhiviston of Regulatory
Suppart
o Divigion of Beotanation
Bupport
ifice of Dommumications
Difies of Planaing, Analysis and
Budge
{mformation Resources Oiftee
Finance and Adwisisteation
Division
- Appalachian Region
Mid-Ciontinent Region
i PSR Region
2. *Rewergs shared with siate and § 1430 200
wibal envities, speciflically estimaies | 29872081 The folowdng 058 Oifices:

af Insses related m AWML fasds for
stabes snd tribes and trihal sevenee
sharimg through prostestiog revaliies
and lease boowns bids; and lost
revenes o sipte severanos and
sakes anes”

Dhroctor’s pifice

Ofice of Program Supporl:
o Division of Bepulabory
Suppmt.
»  Division of Reclamation
Support
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{fee of Coenmemmications

Clor of Planrdng, Apabysis and
Bladpet

hiformation Besmreas Ciflion

Finance god Adoinistration
Ervigion

{ Appatachian Region

Mid-Continent Begion

| Western Region

“E s by OBM to consider the
inpacts of this rulemaking to
domrestic electricky oous related 1o
ool produstion declines identified
i the EIS"

1153042008 to
RS20

The Following OBM Offipes,;
Birector’s offies

Difice of Program Sapport:
+  Division of Begulatray
Buppor '
& Division of Reclamation
Support

Qs of Commembrakisns

Mfiee of Planning, Avalvsis wwd
Badger

Informution BEesonrees Difiee

- Pinanoe s Administation

EMviston

| Appatachian Region

Mid-Continent Reglon

Western Region

“Envieommams! snabesis and
supporting scientific
dhopsmmentation,”

T TG00 £
HE011

The follewing O&M Offices:
Directors nffice

Office of Program Support;
o Divigion of Regulatory

. 00027094 OSM-WDC-B15-00002-000003 Fage 4 of 8




Suppert
2 Prvigion of Beclanstion
Busppert
Ciffiene of Communications

¥ of Planamg, Anabysis and
Budpet

Enforeation Resosrees (dfice

Froamer and Admenisimion
Ernvision

Appednelian Reglon
il Cocoinent Fegiom

Western Repion

8. | P eowide the Comimdttes with e | 13052009
corvgsbete popy of the deaft rode and | 2/802011 OaM Oiffice of Program Support

BIs"

Seaeh Table for February 10, 2001 Letter

(LS50 H025566):

Req. | Docanments reguesied: Bate Range | Rexponsible
#: _ Heetpiont
Hesponsive
Records
Please provide copies of infoamation on meetings (ifice of the
and ol coreespondence including smalls, leiter, Drector QBM:
faxes, and phone fogs botwesn your office, and the
i folloswing u relaticen to the OEM’s Stream
§ Prastection Bule:
i, Farderal Agencles amd Offices: 117200 o | Joe Plesrchik
& s Carol Browner, Whise Flogse Office of 25020t Glenda Crarens

Energy and Cliroate Change Polioy
o Mg Liga Jnckeon, Administeator of fhe
Envimomenal Protecion Ageney {EPA)
o hlr, Peter Silva, Assistant Admindsivatng

Ciffiee of Water <594,

= B, Bob Sussooan, Deputy Adoinisientos -

EPA

w Mr Geep Peck, Chief of Staff, Office of

Water <BRA

Dhanne Shaowley
blary Katerine lshee
Patrick Braxion
Patruzseetle Mellwain
MWaney Smith
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@ & @ @9

Ms. Mancy Sutley, Chalr of the Councll on
Environivental Quafity (CEQ

Mr, Blichael Bom, Associate Dirsetor B
Land and Water Eoosystums OB

A, Amelin Boluman, Associate Divector for
Poliey Ohtrench OB

M. Koen Salazar, Becretary of the Intetior
M. David I Hayes, Deputy Secrsiary

Mer, Bteve Black, Counselor to the Secmtary
Bls. Hilery Tompling, Solicitor of 1he
Testerion

Wis, Rlvea Sub, Assstont Secretary, Folicy
Manaperment and Budget

Mr, Totn Steicklud, Assistant Becretary,
Fish, Wildlife and Fads

Wls, Wik Lewis, Assistant Seoretary,
Land and Minerals Managemont .
Ma. Amme Castle, Assislot Becretary, Water
aned Seierme

My, Laery Bohe Hawl, Assistent Seceetary,
Tmaliven Ad¥aivs

dr, Jonathsm Jarvis, Divector, MNationa) Park
Servige (NPS) and/or other NPE Employees
B, Bowan W, Gould, Acting Divector, T8,
Fish and Wildlife Seevice (FW5) wndd
other FWE e oo

o Bis, Muarein b, Direcior, LTLE,
Cealogical Surviey andfor other URGS
ennployens
= Wi, Mlike Conoos, Comenissioner, Baret
of Reclansation
= Bob Abboy, Director, Bureay of Land
Management (BLM} sndfor other BLM
employees
s s, Jo BHeo Darey, Avm, LS, Sagistant
weeretary of the Army (Civi]l Works)
Dz, Meg Swith, Chief, Regolatory
Program, Anny Corps of BEaglneers
2, Sates; TUR2000 w | Joe Piearchilc
s Alabama 22011 {Henda Ovens
= Indigna Franme Shewley
s Kentucky Mary Katherine Ishes
s Bew Mexion Patrick Braxion
o Llah Patnuzgelli bdelhwain
o Tesus | Mancy Swmith
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»  Wirginia
& West Wirginia
& Wypming

3. Mon-governmental Organtzations: TH6009 to | Joo Plzarchik
»  Appalachion Ciiizens Laow Center oy | Glends Ohwens
o Appalachisn Voises ' Digane Bhawley
e Furlbworks ' Bdary Ratherine Dabee
» Keeper of the Moustains Patrick Braxton
o Fentuckians for the Commomvealth WWWH{ Methwain
#  Nationat Parks Conssrvation Associgiion, Maney Srnith
¢ Morhen Plaios Resource Coimeil
o {ihio Velley Environmentad Coalition
o Save Dur Cumberland Meuoinins
s Sigren Club
»  Bouthers Appalachion Mountain Stewards
o Bogihers Uil Wilderness Allisnce
» "Waterheeper Alliance
&

West Wirginia Highlands Cungenancy
Witd Farth Cluardians

The Supervisars are responaible for ensuring that each emphoyes e your Offioe who may bevs
notgaiially tesponsive reconds ropeives & Lopy oFthis Produciion Culdanes ped 15 ingtsacted to
search for these recnnds,

Supervisors should note that erch tesponsive office is responsible For submmiting all potentiaily
resphnsive documents under Gieir condrol. This freludes the collection of docnments belonging
0 Tormer enployees. Please onsure that every responsive office peporting to you has desigmaend
ane oF moge persors te sesrch Tor all poleatinly responsive documents that eoukd havee heen
generated by former employees.

The Techiiesl Contact is responsible for disserninating this guidance o all persons desiprated in
tliis memorssdum sho may have potentially tesponsive dnurments: cnordinating the sensch;
asserebling the docwments for production; and ensuring that cortifivations and other Bornos we
completed within preseribed time frames Foe subrissiog, The Teshnical Contact must alss
ensure thas the documents are prepped by meponsive offices aecording to the DU geidelines
found at Altschment 3. Any documents that are not prepped accurding o the DML puidance
witl mot be secepted and will be returaed to the atficels) for correct preparation.

The Technics Contset for DOEM is Mekissa Adlen,

i) ALGTS:

These requests will toquive the completica of signed certifications by each imdividual searcher
and a supervisor for esch responaivi olfice, us well as the Technical Contact, Fhease envure that
alt emplovess and affice supervisoes who conduct 4 senreh womplete and sign o eertifiestion
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whether or not respoasive information is found, Following receipt and compilation of all Stall
and Dffies Supervigne cestifications (Attachments da and 9b), T will sign the certification
attached al Adtaclunent 4o, Please note that the certifications ask for the time snd resources
reguired to searcl, colleet and prepare the information vesponsive 4o this request,

Al completed certifications should be sent 10 Metissa Allen to arive no Iater than Aarc 4,
2011, Melissa Adten will forward alt complated eertifications to Clory Baldwin in Room 7039,
WEH, do arrbve no later than Mareh 10, 2001,

1. Chairman Hﬁm] ngzs® Februsry 8% ond 10, 20 | requests (6 pages)

2. What Informstion to Look for amd 1 lghEig,EzE When Responding to Dowument Requests from
Comgress (2 papes)

3. Howe o Prepare and Submit Docorents and Search Certifications 1o the Provumer
Idansgement Uit

3a. Batch cand {1 pape)

I, Droeurment cand {1 page)

v, Btalt Contification |1 pape)

4h. Supervisor Cartifleation {2 pages)

44, Semior Contaet Certification {2 pages)
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Burley, Jamie L

From: Ishes, Mary Katherine

Sent: Thursday, April 14, 2011 12:08 PM

To: Pizarchik, Joseph G; Owens, Glenda H.; Shawley, Dianne M; Rideout, Sterling; Stokes, Ruth;
Woronka, Ted; Shope, Thomas D. "Tom"; Klain, Al; Barchenger, Ervin; Mali, Peter L.

Cc: Allen, Melissa M; Wink, Douglas; Fillpot, Dirk; DeVito, Andy; Smith, Nancy L.; Ishee, Mary
Katherine

Subject: IMMEDIATE ACTION NEEDED: Chairman Doc Hastings and Chariman Doug Lamborn's
request - ESO #00027094

Attachments: Signed Guidance Package.pdf

Importance: High

Attached please find guidance from the Department regarding a recent document request from Chairman Doc Hastings
and Energy and Minerals Subcommitiee Chairman Doug Lamborn for documents relating to OSM’s Stream Protection
Rule. If you are receiving this email you are responsible for submitting all necessary documents and ceriifications in
compliance with these instructions. '

OSM is responsible for providing all of its responsive documents and staff certifications to the Office of the Executive
Secretariat’s (OES) Document Management Unit (DMU) by April 20, 2011. This will require you to submit all responsive
" documents to the OSM Technical Contact, Melissa Allen, no later than Monday, April 18, 2010. You may direct any
questions regarding these document productions to Melissa at 202-208-3652 or mallen@osmre.gov.

As per the instructions on page 9 of the guidance package, you may submit Xeroxed copies of documents. However, In
the interest of time, we prefer to receive electronic copies of documents, where possible. The use of compressed
{zipped} folders to transmit copies of emails, attachments, and other documents would be very helpful. For more
information on creating a compressed folder, you can visit this Microsoft help site or consult Melissa Allen. Any
_questions on how documents shouid be submitted should be addressed to Melissa.

URGENT ACTION ITEMS

Search for Responsive Daocuments

» Hastings/lamborn Reguest, ESO# 00027094: OES has identified 3 search request items [see the search table on
pg. 3 of the guidance package). Please review these request items and their corresponding date range and
provide full and complete copies of any decuments identified as responsive —regardless of whether you
provided the same materials in response to previous requests - to the OSM Technical Contact, Melissa Allen,
Room 132 of the SIB no |later than April 18, 2011. When submitting documents to the Technical Contact, please
specify the request item numbers to which your documents are responsive, and be sure to keep distinct batches
separate

Staff and Supervisor Certifications
You must certify to the Senior Contact (Mary Katherine [shee) that you and your staff (if applicable) have searched for
responsive documents by completing certification forms (see attachments 5a and 5b on pg. 14-16 of the guidance

package) regardless of whether or not responsive information is found. All completed certifications should be sent to
Melissa Allen to arrive no later than April 18, 2011,

Additional Information
Please note in particular the following information from the guidance package:

1
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* The terms “communication” and “document” are specifically defined in the request {see page 6 of the guidance
package). Please respond as indicated.

s Supervisors are responsible for ensuring that each employee under your supervision who may have potentially
responsive records receives a copy of this production guidance and is instructed to search for these records.

¢  Each office is responsible for submitting all potentially responsive documents. This includes the collection of
documents belonging to former employees.

* Sighed certifications should be submitted by each individual searcher, and by the supervisor. All employees and
office supervisors who conduct a search must complete and sign a certification whether or not responsive
information is found.

» Any guestions concerning this guidance may be directed to Melissa Allen.

Thank you for your prompt assistance to this matter.

Mary Katherine Ishee
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f -Doug Lamborn

‘ Reguestors. Chalrman Doc

ary Katherine Ishes.

i Zaﬁ:fcE _-Ric_hard.Cardin_a!_e

00027094 OSM-WDC-B15-00003-000002 Page 1 of 18




United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

APR 13 201

To: Senior Contact, Office of the Secretary
Senior Contact, Office of the Soliciior
Senior Contact, Office of Surface Mining
Senior Contact, Assistant Secretary for Land and Minerals

From: Fay $. ludicelle, Director &
Office of Execative Secretariat

Re: The April 1, 2011, request from Chairman Doc Hastings and Energy &
Mineral Subcommiitee Chairman, Representative Doug Lamborn for
documents regarding the Department of the Interior’s Office of Surface
Mining, Reclamation and Enforcement rewrite of the 2008 Siream Buffer Zone Rule
{Rule). (ESO#O0027094)

Date Range to Search: May 1, 2010 to Apnil 7, 2011,
Deadline for Submission of Documents: Wednesday, Aprit 20, 2011

The attached request from Chairman Doc Hastings and Energy & Mineral Subcommittee
Chairman, Representalive Doug Lamborn for documents regarding the Department of the
Interior’s Office of Surface Mining, Reclamation and Enforcement rewrite of the 2008 Stream
Buffer Zone Rule (Rule). A copy of Chairman Doc Hastings’s April 1, 2011, request may be
found at Attachment 1,

This request requires that the appropriate Department of [nterior (Department) olfices promptly
produce all requested records. You are requested to provide full and complete copies of any and
all requested records.

For this document request and production:
« The Office of the Solicitor is responsibie for providing guidance on the search for these
documents as necessary. Please see Attachment 2 for guidance on ' What Information to

Look Forand Highlight When Responding to Document Requests from Congress.

*  Qffice Directors and Senior Contacts are responsible for ensuring that only responsive
documents are submitted,

Any questions regarding these issues should be directed prior to submittal to: Richard Myers in
the Otfice of the Solicitor ~ Division of General Law at (202) 208-5216.
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The Office of the Executive Secretariat’s Document Management Unit (DMU) is responsible for
developing the specific guidance on copying, preparing, and submitting documents to the
Department. Any questions regarding these issues should be directed to Jamie Burley or Glory
Baldwin in the DMU at (202)208-3800.

Search Table:
*Request | Documents requested: Date Range Responsible
Number: for Recipient
Responsive
Records
1. “Any and all documents and communication 5/1/2010 0s
relating to concerns, discussions, comments, or to SOL
questions regarding the quality of the 4/7/2011 OSM
Contractor’s or any of its sub-contractor’s work ASLM
from May 1, 2010, to the present;”
2. “Any and all documents and communication 10/1/2010 0Ss
relating to the economic impact or potential job to SOL
loss estimates or figures from October 1, 2010, 4/7/2011 OSM
to the present;” ASLM
4. “Copies of any and all agreements to maintain 5/1/2010 SOL
confidentiality including but not limited to to OSM
“gag” or suppression orders or agreements and 4/7/2011 ASLM
related conditions associated with such orders
or agreements.”

*Note: There is no need for agency personnel to search for documents responsive to item #3 of
the request as that request seeks information not currently maintained in a record, This request
will be responded to outside of this Greensheet production.

Senior and Technical Contacis:
The Senior Contacts are responsible for ensuring that each employee in your Bureau/Office who

may have potentially responsive records receives a copy of this Production Guidance and is
instructed to search for these records,

Senior Contacts should note that each responsive burean and office is responsible for submitting
all potentially responsive documents, This includes the collection of documents belonging to
former employees. Please ensure that every office supervisor/contact person reporting to you has
designated one or more persons to search for all potentially responsive documents that could
have been generated by former employees.

Technical Contacts are responsible for disseminating this guidance to all persons who, in the
judgment of the Senior Contact, may have potentially responsive documents; coordinating the
search; assembling the documents for production; and ensuring that certifications and other
forms are completed within prescribed time frames for submission. The Technical Contacts
must also ensure that the cocuments are prepped according to the DMU guidelines found at
Attachment 3. Any documents that are not prepped according to the DMU guidance will not be
accepted and will be returned to the bureau/office(s) for correct preparation,
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The list of Technical Contacts may be found at Attachment 4.

Certifications:

This request will require the completion of signed certifications by each individual searcher, a
supervisor, and the senior contact for each Bureaun or Office. Please ensure that all employees
and office supervisors who conduct a search complete and sign a certification whether or not
responsive information is found. Following receipt and compilation of all Staff and Office
Supervisor certifications (Attachments 5a and Sb), Senior Contacts must sign the certification
attached at Attachment 5c. Please note that the certifications ask for the time and resources
required to search, collect and prepare the information responsive to this request.

All completed certifications of client bureaus should be sent to Glory Baldwin in Room 7039,
MIB, to artive no later than Wednesday, April 20, 2011.

Attachments:

1. Chairman Doc Hastings’s April 1, 2011 request {2 pages)

2. What Information to Look for and Highlight When Responding to Document Requests from
Congress (2 pages)

3. How to Prepare and Submit Documents and Search Certifications to the Document
Management Unit

3a. Batch card (1 page)

3b. Document card (1 page)

.. 4. List of Senior Contacts and Technical Contacts (1 page)

5a. Staff Certification (1 page)

5b. Supervisor Certification (2 pages)

Sc. Senior Contact Certification (2 pages)
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GOC HASTINGS, WA EDWARD J. MARKEY, MA

CHAIRMAN RANKING DEMOCBATIC MEMBER
DON YOUNG, AK DALE E. KILDEE, MY
JgITN .?. DUNCAN, JR , TN AttaCh ment 1 PETER . DEFAZLO, O
GOHMERT, TX ENIF.. FALEOMAVAEGA, AS
ROB Bt & etof2 FRASK PALLONE, JF,, NJ
ROB BISHOP, UT
DOUG LAMBORN, CO . GRACE F. NAPDLITANG, CA
J, N, vA t RUSH D HOLT, NJ
ey 1S, House o Representatives s i
JOHN FLEMING, LA MADELEINE z, BORDALLD, GU
MIKE COFFMAN, CO JIM COSTA, CA.
.G (1:[, N : m DAN BOREN, O
CoENM THOMPSON, PA nnittee on aturyl Regources GHEGORIO KILILE CAMACHD SABLAN, GNMI
JEFF DENHAM, CA : MARTI) HEINRIGH, i
BENISHER, MI BEN RAY LLLJAN, NM
DAND ANERA L mﬁﬁhtngtn . m 2lifla DONNA M, CHRISTENSEN, Vi
JEFF DUNCAN, 5C . JOHN P. SARBANES, MD
SCOTT R. TIPTON, CO BETTY SUTTON, O
PAUL A, GOSAR, AZ NIKI TSONGAS, MA
HAUL R. LABRADOR, 10 ﬁgmoGr; ;Aﬂé“gl' gx
KRISTI L, NOEM, SO !
STEVE SOUTHERLAND Il FL COLLEEN W, HANABUSA, HI

AL FLORES, TX

ANDY HARRIS, MD 1

JEFFREY M. LANDRY, LA .
CHARLES ). "CHUCK™ FLEISCHMANN, TN Aprll 1 , 2011 JEFFREY DUNGAN

JON RUNYAN, R

DEMOGRATIC STAFF DIRECTOR

BILL JOHNSON, OH

TODD YQUNG

CHIEF OF STAFF

The Honorable Ken Salazar
Secretary

U.S. Department of the Interior
1951 Constitution Avenue, NW
Washington, DC 20240

Dear Secretary Salazar:

The Committee on Natural Resources (Committec) is actively investigating issues surrounding
the Department of the Interior’s Office of Surface Mining, Reclamation and Enforcement (OSM) rewrite
of the 2008 Stream Buffer Zone Rule (Rule). Through this letter, we request information and cooperation
regarding communication between the Department of the Interior (DOT) and Polu Kai Services LLC
{Contractor) and any of its subcontractors. Your response on behalf of DOI is important for the

Committee to carry out its oversight and legislative responsibilities and to ensure that the rewrite of the
Rule is congistent with state and federal laws.

Based on recent statements made by DOI officials, it appears as though the DOI purportedly
expressed concerns about the quality of the Contractor’s work, and information is sought to determine
whether such concerns were expressed before, or only afier, job loss impact information became publicly
known through media reports. We also undetstand that as part of the Contractor’s scope of work, the
Contractor analyzed several different economic impact scenarios including the effect on coal mining and
job loss at risk from the proposed Rule.

We request the following items:

1. Any and all doeuments and communication relating to concerns, discussions, comiments, or

questions regarding the quality of the Contractor’s or any of its sub-contractor’s work from May
1, 2010 to the present;

2. Auy and all documents and communication relating to the economic impact or potential job loss
estimates or figures from Gctober 1, 2010 to the present;

3. Alist of all individuals or entities including their titles and telephone and mailing contact
information receiving chapters of the draft Environmental Impact Statement (EIS) provided by
the contractor or the DOI and the date on which draft chapters of the EIS was received; and

4, Copies of any and all agreements to maintain confidentiality including but not limited to “gag” or

suppression orders or agreements and related conditions associated with such orders or
agreements.
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Attachment 1
Page 2 of 2

The Honorable Ken Salazar
April 1, 2011
Page 2 of 2

The term “communication” means each manner or means of disclosure or exchange of
information, regardless of means utilized, whether oral, electronic, by document or otherwise, and
whether face-to-face, in a meeting, by telephone, mail, e-mail, discussions, releases, personal
delivery, or otherwise.

The term “document” means any written, recorded, or graphic matter of any nature whatsoever,
regardless of how recorded, and whether original or copy, including, but not limited to, the
following: memoranda, reports, recorded notes, letters, notices, confirmations, receipts, checks,
maps, presentations, pamphlets, brochures, interoffice and intra office communications, electronic
mails (e-mails), notations of any type of conversation, telephone call, meeting or other
communication, diaries, analyses, sutnmaries, messages, correspondence, circulars, opinions,
work sheets (and all drafts, preliminary versions, alterations, modifications, revisions, changes,
and amendments of any of the foregoing, as well as any attachments or appendices thereto), and
electronic, mechanical, and electric records or representations of any kind, and other written,
printed, typed, or other graphic or recorded matter of any kind or nature, however producédbr
reproduced, and whether preserved in writing, film, tape, disk, videotape, or otherwise. o

We expect a complete written response to be provided to the Committee no later than Apg 15,
2011, o)

The staff contact on this matter is Tim Charters, Staff Director, Subcommittee on Energy and
Mineral Resources. Any communication must be made in writing via email to
Tim.Charters@mail.house.gov or fax, at (202) 225-5255, or letter to

Chairman Doc Hastings
Committee on Natural Resources i
U.8. House of Representatives

=
1324 Longworth HOB [ -5
Washington, D.C. 20515 R
I
ATTN: Tim Charters MRS,
Thank you in advance for your cooperation with the Committee in its review d_f this mgter‘ g
' o
o
Doug Lamborn
Chairman Subcommittee Chairman
Natural Resources Committee Energy and Mineral Resources

Cec: The Honorable Joseph G. Pizarchik, Director, Office of Surface Mining, Reclamation and
Enforcement
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Attachment 2

What Information to Look For and Highlight When Responding to
Document Requests from Congress

Congress has significant oversight authority to review the activities of Federal agencies, including
the Department of the Interior. Under this authority, Congress frequently requests all manner of
documents from the Department.

There’s no magic to responding to these requests, and it is a core part of your job to perform the
search, correctly prepare and submit responsive documents, and to certify your search efforts as explained
in Attachment 3 to this package.

Your Main Task in Reviewing Potentially Responsive Documents

Your main task is searching vour files for responsive documents, reading those documents, and
identifving privileged or confidential information and other agencies’ “equities” (information that some
agency othet than DOI might be interested in) that the Department of the Interior might want to withhold
from release.

Your review is a “first cut” in identifying this type of information which, when you find it, you
must highlight by filling in the “review” circle on the Document Target Sheet (“bubble sheet™) (as
explained in Attachment 3 to this package) and tabbing the information with Post-it Notes or some other
eagily identifiable method.

Types of Information You Must Highligcht When Reviewing Documents

Presidential Communications. This category includes emails, reports, etc. between high-ranking
government officials (Department Secretaries, Deputy Secretaries, Assistant Secretaries, etc.) and
advisors to the President in the Executive Office of the President or the President himself,

National Security/Diplomatic/State Secrets. You are unlikely to come across this type of information in
DOI documents, but if you see something that you think might fall into this category call your solicitor.

Law Enforcement Matters. Information on pending criminal investigations or civil enforcement maiters
may be protected and should be flagged. This includes witness statements and reports to law enforcement
officials investigating a crime as well as information on active civil enforcement actions such as natural
resource damages claims.

Attornep-Client Communications. This category includes documents that reflect written or confidential
matters sent to an attorney for the purpose of getting legal advice.

Attorney Work Product. This category includes materials prepared by an attorney in contemplation of
litigation, Such memos, e-mails or legal opinions ate ofien marked with words “... Attorney Work
Product Prepared in anticipation of Litigation ...” or something similar.
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Deliberative Process Materials. These are materials that capture the substance of a debate on an issue
within the Department, or between the Department and other Agencies or the White House, especially at
high levels. Generally, the deliberative process materials that are protected are those that show how a
decision is being made; materials concerning decisions that are already made are less often the subject’of
withholding, but still should be flagged for review.

Privacy Moterials. Although the Privacy Act can not be used to withhold information from Congress,
some information regarding individuals reveals private details that might warrant protection, Any
material that reveals information protected by the Privacy Act (social security numbers, phone numbers,
addresses, etc.), medical information, and personnel actions should be flagged for attorney review.,

Privileged Trade Secrets and Commercial or Financial Information. “Trade Secrets” are types of
information, including formulae, processes or devices that are used in the manufacture ot processing of
goods, materials, or resources. There are many examples of such information, including certain data
pertaining to oil company reservoir estimates and other aspects of oil and gas leasing and production
operations, which are not releasable under Departmental regulations. Highlight all such information for
review by atlorneys in the Solicitor’s Office. “Privileged or Confidential Commercial or Financial
Information” is a broad category of information relating to commerce or the conduct of business,

Information protected by Other Lanwvs, Some statutes, such as the Archeological Resources Protection Act
and the National Parks Omnibus Act, allow the Department to withhold information from the public (but
not necessarily from Congress) to protect fragile or valuable cultural resources. You must highlight such
information for review by an attorney from the Solicitor’s Office.

Other Agencies’ Equities. Information between the high-ranking officials of the Department of the
Interior and other agencies, or between high-ranking officials of other agencies, should be highlighted for
Solicitor’s Office Review.

Whom to Ask if You Have Questions about Documents You Review

If you have questions about information in documents you are reviewing, you should first ask
your bureau or agency Senior Contact for clarification.
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Attachment 3

How to Prepare and Submit Documents and Search Certifications to
the Document Management Unit

If you are a Technical Contact listed in Atftachment 4 of this package, follow these instructions (o
submit documents to the Document Management Unit,

If you fail to follow these instructions, the Document Management Unit will return the documents
you submit to you to correct errors and you will have to submit the documents again.

How to Prepare Documents for Submission

Do Not submit original documents. Do submit good copies only on 8 1/2 x 11 white 20 Ib Xerox paper.
Do Not submit double-sided copies. Do submit only single-sided copies,

Do Not print an entire e-mail chain as a single document, Do print each new, individual e-mail separately
along with all the preceding emails in the chain; each new e-mail and the preceding emails in the chain
constitute one docurnent,

Do Not bind documents with paper clips, staples, tape, etc. Do submit documents as individual sheets;
this means that you must unbind notebooks, briefing binders, etc. and copy each page as instructed above.

Do Not submit odd-sized papers. Do tape odd-sized papers (receipts, ticket stubs, etc.) to an 8 1/2 x 11
inch sheet and copy as instructed above.

How to Fill In Batch Sheets and Document Sheets

Completed Batch Sheets (Attachment 2a) and Document Sheets (Attachment 3b) are requlred to
allow electronic processing of the documents you submit,

Do Not copy the example Batch and Document sheets at Attachments 3a and 3b. Do print as many of
each as you need only on 20 b Xerox paper using a high quality laser printer. .

Do Not use a pencil to fill out the Batch and Document Sheets. Do use only a blue or black ink pen or
marker.

How to Use Batch Sheets

You must put a Batch Sheet (Attachment 3a) on top of each new folder, group of related
documents or stand-alone individual document you submit.

= Print “Project ESO #00027094” (the number assigned by the Document Management Unit to this
document production request), the name of the person who provided the folder or group of related
documents and the title of the folder or group of documents on the Batch Sheet.
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- Thetitle of the folder or group of documents must describe accurately the subject or type of
documents in the folder or group.

How to Use Document Sheets

You must put a Document Sheet {(Attachment 3b), also known as the “bubble sheet”, on top of
each individual document you submit, regardless of whether that document is in a folder, within a related
group of documents, or a single, stand-alone document. On each Document Sheet, you must:

- Fill in the circle for month, day and year for each individual document.

- Fill in the circle for only one document type for each individual document. If none of the
document types apply, fill in “other™,

- Fill in the circle for the request number the document is responsive to. You can find the request
number on the Search Table at Attachment X of this package.

- Print the title of the document in the space provided on the Target Sheet (For example, “Email
from X to Y, “Briefing by X for ¥™).

Some documents tight contain sensitive, confidential, or privileged information that attorneys in the
Office of the Solicitor will need to review, If you find such information in a document, fill in the
“review” circle on the Document Sheet, See Attachment 2 for an explanation of sensitive, confidential
and privileged information.

How to Document the Search

=y

All employees who might have responsive documents must conduct a thorough search of their
records.

Staff Certification {Attachment 5a): Staff-level employees must record the time they spent

searching for, collecting, preparing and copying responsive documents, and submif their certification to
their Office Supervisor.

Office Supervisor Cettification (Attachment 5b): Office Supervisors collect certifications from
their staff employees, calculate the time and resources their employees spent on search activities, and
submit their Qffice Supervisor Certification to their Senior Contact.

Senior Contact Certification {Attachment5c): Senior Contacts collect Office Supervisor
Certifications, calculate the (ime spent and resources by the organization in search activities, then subinit
that information to the Document Management Unit.

Submitting Documents to the DMU

Prepped documents MUST ARRIVE at the Documents Management Unit, Room 7039 no later than COB
Wednesday, April 20, 2011.

Questions About Processing Documents?

Contact you bureau or agency Senior Contact for assistance,
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Attachment 3a

49 de-e¢1786-4c4d4a-8cfd-8445ced79210b

7 6

Congressional Batch Card

Project:

" Batch Title:
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Attachment 3b

“ I
i

ad3

a50586c¢c8c-7chbc-4e6c¢c-babb+«f3d346T¢

Congressional Document Card

REQUEST NUMBER {Chooss Qne Only) DOGUMENT DATE

O 1 O 11 Monh Day Year

O 2 O 12 ©O1 Qo000 01000

O 3 O 13 02 0101 019010

O 4 O 14 O Feview O3 0202 02020

O 5 O 15 O4 0303 030

O 6 O 16 O 5 O 4 C 40

O 7 O 17 O 6 O 5 050

O 8 O 18 ‘—— O 7 O 6 080

Q9 O 19 O 8 O 7 070

O 10 O 20 O 9 O 8 O8O

DOCUMENT TYPE (Choose One Only) O 10 O 9 O S O
on

O Agenda O MeetingMinutes O 12

O Analysis O wou

O Appraisal O Notes

O ArticleNews O Notice DOCUMENT TITLE

O Audit O other

O BriefingPaper O Proposal

O Calandar O Receipt

O Conftract O Regulation

O CorrespondenceMemo O Report

O CourtDecisicnOpinionOrder @] Statement
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Attachment 4

Page lof1
DOCUMENT PRODUCTION REQUEST CONTACTS - ESO # 00027094
AS/ ROOM MAIL TECHNICAL
BUREAU/ DESIGNEE NO, sTOP TELEPHONE CONTACT FOR DATA
OFFICE JFAX ENTRY/PHONE/FAX
0s Chris Salotti 6357 P:202-208-1403 Dominique Banks
P: 202-208-4455
SOL Richard Myers | 6540 P: 202-208-4723 Marigrace Caminiti
P: (202)208-4423
OSM Mary Katherine | 233 SIB P: 202-208-3500
Ishee
ASLM Richard 6624 P: 202-28-7214 Pat Watkins
Cardinale P: 202-208-4223
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ESO # 00027094 CERTIFICATION —STAFF Attachment 5a

Page 1 of1
1, on the staff of , of the
{Name) (Office Supetvisor)
of do hereby certify to the Office
{name of divisional, regional or field office) (bureau or office)

Supervisor, that:

1.

| have reviewed the instruction memorandum and attachment pertaining to the request of April 1,
2011, by Chairman Doc Hastings and Energy & Minerals Subcommittee Chairman, Representative
Doug Lamborn for documents regarding the Department of the Interior’s Office of Surface Mining,
Reclamation and Enforcement rewrite of the 2008 Stream Buffer Zone Rule (Rule).

(ESO # 00027094) :

I have undertaken a good faith search for all potentially responsive documents within the
undersigned’s possession or control;

ALSO -

If | was assighed to search for all potentially responsive documents created or stored by a former
employee, in places known by current staff of the office to be kept by the former employee,
please give the former employee’s name:

CHECK THE APPROPRIATE ALTERNATIVE:

O I have reason to believe that the documents identified with this certification constitute (i) all s
documents within the possession or control of the undersigned, and/or (i) if certifying for a
former employee, all documents created or stored, and in places known by current staff to be
stored, by the above named former employee.

OR
U I have reason to believe that there are no potentially responsive documents (i) within the
possession or control of the undersigned, or (ii} if certifying for a former employee, all documents
created or stored, and in places known by current staff to be stored, and accordingly, has not
identified any documents.

The following is information needed to calculate costs associated with my performing the search
for and production of records.

Hours/grades of individuals performing work:

Grade/Step Number of Hourly
Level Hours Rate

Date:

Signature

Print name

00027094 OSMANDC-B15-00003-000002 Page 14 of 18
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ESC # 00027094 CERTIFICATION — OFFICE SUPERVISOR Attachment 5b

Page 1 of 2
I, the for the located in
{insert title) {name of divisional, regional or field Office)
, do hereby certify to ,
{city and state of divisional, regional or field office) {name of Senior Contact)

in his/her capacity as the Senior Contact tasked with coordinating searches for records responsive to the
April 1, 2011, request from Chairman Doc Hastings and Energy & Minerals Subcommittee Chairman,
Representative Doug Lamborn for documents regarding the Department of the Interior’s Office of Surface
Mining, Reclamation and Enforcement rewrite of the 2008 Stream Buffer Zone Rule (Rule), {ESO # 00027094)

1.

| have reviewed the instruction memorandum and attachments relating to the request of April 1, 2011,
by Chairman Doc Hastings and Energy & Minerals Subcommittee Chairman, Representative Doug
Lamborn for documents regarding the Department of the Interior’s Office of Surface Mining,
Reclamation and Enforcement rewrite of the 2008 Stream Buffer Zone Rule (Rule). (ESO # 00027094}

I have directed every person in the office who might reasonably be believed to be a possible possessor
of potentially responsive documents to conduct a search and to sign a staff certification form.

I have assigned staff of the office to certify that a search and submission of documents, if any, was
conducted for potentially responsive documents created or stored, in places known by current staff to
be stored, by former employees of the office, if any.

I have also searched or supervised the search for responsive documents in my possession and control.

CHECK THE APPROPRIATE ALTERNATIVE:

11 have reason to believe that the documents identified with this certification constitute all documents
within the possession or control of the staff in the office.

OR

[11 have reason to believe that there are no responsive documents within the possession or control of
the staff in the office, and accordingly, have not identified any documents.

The following is information needed to calculate costs associated with performing the search for and
production of documents in this office.
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ESO # 00027094 CERTIFICATION — OFFICE SUPERVISOR Attachment 5b
Page 2 of 2

Hours/grades of individuals performing work:

Grade/Step Number of Hourly Total

Level. Hours Rate Cost

TOTALS:

Date:
Signature
Print name
Title
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ESO # 00027094 CERTIFICATION — SENIOR CONTACT Attachment 5¢

Page 1 of 2

I, the Senior Contact in the {bureau or office)

5.

tasked with coordinating searches in the bureau or office for documents potentially responsive
to the request of April 1, 2011, by Chairman Doc Hastings and Energy & Minerals Subcommittee
Chairman, Representative Doug Lamborn for documents regarding the Department of the
Interior’s Office of Mining, Reclamation and Enforcement rewrite of the 2008 Stream Buffer
Zone Rule {Rule}. (ESO # 00027094), do hereby certify to the Office of the Executive Secretariat
that:

I have reviewed the instruction memorandum and attachments relating to the request of
April 1, 2011, by Chairrman Doc Hastings and Energy & Minerals Subcommittee Chairman,
Representative Doug Lamborn for documents regarding the Department of the

Interior’s Office of Mining, Reclamation and Enforcement rewrite of the 2008 Stream Buffer
Zone Rule {Rule). {ESO # 00027094}

| sent an Office Supervisor Certification to, and received a completed, signed Office Supervisor
Certification back from, the head of each

(division, regional and/or field office, as appropriate) of the
Bureau or Office [collectively, Office Supervisors),

| asked each Office Supervisor

(a) to direct every staff member in his or her office who might reasonably be believed to be a
possessor of potentially responsive documents to undertake a good faith search for all such
potentially responsive documents within their possession or control;

(b} to designate staff to search for and submit documents created by former employees of this
bureau or office; and

{c) to certify to the undersigned that he or she has reason to believe that those searches were
undertaken.

I have received a certification from each Office Supervisor in the bureau or office. | have also
searched or supervised the search for rasponsive documents in my possession and control.

CHECK THE APPROPRIATE ALTERNATIVE:

D I have reason to believe that the documents searched for and submitted pursuant to

the request. (ESO # 00027094} and this certification are all the potentially responsive
documents in the possession or control of the bureau or office.
OR

D I believe or have reason to believe that there are no potentially responsive documents
within the possession or control of the bureau or office.
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CERTIFICATION — SENIOR CONTACT Attachment 5¢

ESO # 000270594
Page 2 of 2

The following is the total time and cost associated with performing the search, identification and
production of documents for the Bureau or Office. This amount should be calculated by totaling the
amounts provided by Office Supervisors for all staff time, including their FOIA Officers and Program

Attorneys.

Total Time in Hours Total Cost

Date:
Signature

Print name

Title
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