MORGAN
WORLDWIDE

Febroary 24, 2012

Chairman Doc Hastings

Subcommittee Chairman Doug Lamborn
Committee on Natural Resources

U.S. House of Representatives

1324 Longworth House Office Building
Washington, D.C. 20515

Dear Chairman Hastings and Subcommittee Chairman Lamborn:

Morgan Worldwide Consultants, Inc. (MWC) received your letter of February 2, 2012, requesting
information regarding the Office of Surface Mining Reclamation and Enforcement’s (OSM) rewrite of the
2008 Stream Buffer Zone Rule. MWC appreciates the Committee’s generous extension of time to
respond to this request. After a brief review of MWC’s role in this pI‘OJGCt a response to each of the
seven numbered requests is provided.

Morgan Worldwide worked on this project in two separate capacities. First, MWC worked as a
subcontractor to Polu Kai Services, LLC under Contract Number S10PC00060 from June 14, 2010, to
March 23,2011. In this capacity, MWC was mainly responsible for EIS sections related to “mineral
resources” and “topography” and had a QA/QC role on several other EIS sections and the RIA. All
contract documents, including MWC’s original contract and scope of work with PXS and the four
contract modifications, are attached as responses to Question No. 5.

MWC’s second role in this project is as a current subcontractor to Industrial Economics, Inc. (IE¢) in
relation to Contract No, SI1PC00011. The period of performance on MWC’s subcontract with TEc is
June 17, 2011, through June 30, 2012, Upon receiving the Committee’s letter, MWC contacted IE¢ to
discuss MWC’s contractual obligations regarding document disclosure and confidentiality under its
contract and how those obligations related to this request. IEc contacted OSM and on February 17, 2012,
OSM sent a letter to [Ec (attached), and which IEc forwarded to MWC by email on February 20, 2012,
This letter informed IEc that this Committee’s request fell within the scope of two provisions in Contract
No. S11PC00011 and asked that IEc deliver any documents responsive to this request to the Contracting
Officer, In addition, the letter stated that “The OSM thereafter will advise you of further steps necessary
to address this or any other request that you may receive for documents or information covered by the
contract.”
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The relevant contract provisions identified by OSM are as follows:
Clause F.3.1, Disclosure [of] Information:

Information made available to the contractor by the Government for the performance or
administration of this effort shall be used only for those purposes and shall not be used in
any other way without the written agreement of the Contracting Officer. The contractor
agrees to assunite responsibility for protecting the confidentiality of Government records,
which are not public information.

Clause F.3.2, Limited Use of Data:

Contractor shall not divulge or release data or information developed or obtained in the
performance df this effort, until made public by the Government, except to authorize[d]
Government, except to authorize[d] Government personnel or upon written approval of
the Contracting Officer. '

In addition, Section 15 of the Subcontract Agreement between Industrial Economics, Inc. and Morgan
Worldwide Consultants, Inc. states:

Subcontractor [MWC] shall not disclose information concerning work under this
Agreement to any third party without IEc’s prior written consent, expressty and
specifically given. No riews release, public announcement, denial or confirmation of any
part of the subject matter of this Agreement, or any phase of any program hereunder shall
be made without such prior written consent.

At this time, MWC has not received authorization to disclose any information under its current contract
with IEc from either IEc or OSM. Thus, MWC appears to have a contractual obligation and duty to
maintain the confidentiality of its records under one branch of government, but is being asked to disclose
these records by a Committee originating from another branch of government, MWC is willing to assist
the Congress in any way it can; however, MWC is unsure how this Committee’s request affects its
contractual obligations with IEc and OSM. MWC is in an abstruse position and does not want to forego
its obligation to either party. As a result, MWC has compiled the requested data under Contract No,
510PC00060 that are responsive to this request, but finds it necessary to await further direction from
OSM and this Committee before disclosing this information to either party, Responses to this request
under MWC’s former contract with PKS are outlined in full below, with associated documents attached,

MWC’s Responses to Documents and Items to Be Produced

MWC’s responses to the seven numbered data requests are below and relevant documents are attached
hereto and organized by question number, Where applicable, documents are organized chronologically.
As described above and unless otherwise noted, these responses only apply to documents and tems
related to Contract No, STOPC00060, in which MWC was a subcontractor to PKS.



1,

MWC is in the possession of two sets of documents responsive to this request. First, OSM issued
PKS a Cure Notice on February 8, 2011, alleging that PKS was in noncompliance with the prime
contract (Contract No. SI0PC00060). Although not directly related to the quality of MWC’s
work, PKS sent MWC a letter dated February 15, 2011, requesting that MWC respond to the
allegations in the Cure Notice, which MWC did by letter dated February 17, 2011, The Cure
Notice, PKS’s letter to MWC, and MWC’s response are attached.

In addition, MWC is in the possession of one document from OSM that contains comments from
various OSM employees on Section 3.1 of a draft EIS document related to mining and mineral
resources. While MWC does not know the EIS draft version that these comments pertain or the
date of the comments, it believes that these comments are relevant to its work on that part of the
section relating to mineral resources (as opposed to mining methods) and/or are those comments
that have been checked.

MWC does not possess and has not listened to any recordings of any meetings related to this
project, under either the original Contract No. STOPC00060 or under its current contract with IEc.

MWC does not possess and has not seen émy transcripts of any meetings related to this project,
under either the original Contract No. S10PC00060 or under its current contract with [Ec.

The majority of the documents MWC possesses related to the economic impacts and/or potential
job loss estimates or figures are in relat;on to its QA/QC role on the RIA. These documents are
attached in chronologlcal order.

MWC’s role in the preparation of the EIS for the Stream Protection Rule was defined by its
subcontract agreement with PKS, which is attached. In addition, MWC’s original contract was
modified through three separate change orders to add work regarding attendance at two scoping
meetings and werk involving Chapter 1 and Chapter 2 of the EIS, A final contract modification
was also agreed to by PKS and MWC, which changed the ending date of the contract. These four
modifications are also attached. For reference, MWC notes that in comparison to PKS and the
other three subcontractors (MACTEC, ECSI, and Plexus), MWC had a small role in the overall
project. Of the final total contract price of $3,475,269, MWC was paid $216,687.07, or about six
percent of the budget of the entire project.

Information MWC possesses that is responsive to Question 6 is somewhat overlapping.
Documents responsive to Questions 6d and 6g would be part of the baseline parameters provided
to the contractor teams that are requested in Questions 6a and 6b. MWC does not have any
documents in its possession that are responsive to Question 6b in relation to Contract No.
S10PC00060. Thus, responses to Questions 6d and 6g are contained within the responses to
Questions 6a and no responses are included for 6b. All other responses to the subparts of

- Question 6 are organized by appropriate subpart;



7. The relevant agreements to maintain confidentiality under MWC’s current contract are guoted on
Page 2 of this letter. MWC also attached Section 15 of its subconiract with IEc in full. In
relation to its former contract with PKS, MWC’s final contract modification, attached as part of
Question 5, contains a clause related to confidentiality, but allows disclosure of information in
response to a Congressional investigation. '

MWC believes that the above responses are complete in regards to its work on this project under the PKS
contract and recognizes its continuing obligation to supplement this response if additional information
becomes available. In relationto MWC’s current contract with IEc, MWC emphasizes its willingness to
aid in this Committee’s investigation in whatever way it can and does have documents responsive to this
request. However, MWC remains concerned that disclosing these documents may constitute a breach of
its contractual obligations with [Ec and/or OSM. MWC is committed to working with all parties to
determine how best to handle this situation. Please contact us if you have questions. We look forward to
working with you,

Sincerely,

Liz Darling Edmondson
Staff Attorney
Morgan Worldwide Consultants, Inc.

Enclosures

cc; Mr. Robert Unsworth, Industrial Economics, Inc. — electronic scan of letter, no attachments
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The Committee on Natural Resources (“Committee”) is actively investigating issues surrounding
the Department of the Interior’s Office of Surface Mining, Reclamation and Enforcement
(“OSM”) rewrite of the 2008 Stream Buffer Zone Rule (“Rule”). Through this letter, we request
information and cooperation regarding communication between The Department of the Interior
(“DOTI”) and Morgan Worldwide, and any of its subcontractors. Your response on behalf of
Morgan Worldwide is important for the Committee to carry out its oversight and legislative
respongibilities and to ensure that the rewrite of the Rule is consistent with federal law.

Based on statements made by DOI officials, DOI expressed concerns about the quality of Polu
Kai Services’ work, and information is sought to determine whether such concerns were
expressed before, or only after, job loss impact information became publicly known through
media reports. We also understand that as part of Morgan Worldwide’s scope of work, Morgan
Worldwide analyzed several different economic impact scenarios including the effect on coal

mining and job loss at risk from the proposed Rule.

We expect a complete written response to be provided to the Committee no later than February

17, 2012.

Documents and Items to Be Produced

1. Any and all documents and communication relating to concerns, discussions, comments,
or questions regarding the quality of Morgan Worldwide’s or any of its sub-contractor’s

work from May 1, 2010 to the present.

2. Any and all recordings of meetings attended by Morgan Worldwide, other contractors or

sub-contractors, OSM, and/or DOL

http:/naturalresovrces.house.gov



3. Any and all transcripts of meeting recordings between Morgan Worldwide, other
contractors or sub-contractors, OSM, and DOI.

4. Any and all documents and communications relating to the economic impact or potential
job loss estimates or figures from October 1, 2010 to the present.

5. Any and all documents related to Morgan Worldwide’s role in the preparation of the
Environmental Impact Statement for the proposed Stream Protection Rule, including but
not limited to any descriptions of which portions of the EIS Morgan Worldwide was
responsible for.

6. Any and all documents and communications relating to the baseline parameters provided
by the DOI or OSM including but not limited to:

a. The baseline parameters that were provided to the contractor teams prior to and
including February 2011 -

b. The baselines and parameters provided to the contractors after February 2011.

¢. The decision to expand the scoping opportunities for the re-write of the Rule,

d. The decision to use the 2008 coal production numbers, the 2010 coal production
numbers, or an average of the three years combined in creating the assumption for
the EIS or the RIA. ‘

e. Whether the proposed rule would cover only surface mining or surface and
underground mining;

f. The implementation timeline for the Stream Protection Rule.

g. Assumptions that the 2008 Rule was in effect and being enforced across the
United States.

7. Copies of any and all agreements to maintain confidentiality including but not limited to
“gag” or suppression orders or agrecments and related conditions associated with such
orders or agreements,

* An attachment to this letter provides additional information about responding to the
Committee’s request, including definitions and instructions for compliance. Please contact
Machalagh Catr, Counsel, Office of Oversight and Investigations, at 202-225-2761 with any
questions regarding this request, or to make arrangements for the production. Thank you for
your prompt and personal attention to this matter.

/A JLm g datn

Doc Hastings Doug Lamborn
Chairman Subcommittee Chairman
Natural Resources Committee Energy and Mineral Resources



Responding to Committee Document Requests

A. Definitions

1.

The term “document” means any written, recorded, or graphic matter of any nature
whatsoever, regardless of how recorded, and whether original or copy, including, but not
limited to, the following: memoranda, reports, recorded notes, letters, notices,
confirmations, receipts, checks, envelopes, presentations, pamphlets, brochures,
interoffice and intra office communications, electronic mails (e-mails), notations of any
type of conversation, telephone call, voice mail, phone mail, meeting or other
communication, diaries, analyses, summaries, messages, correspondence, circulars,
opinions, work sheets (and all drafts, preliminary versions, alterations, modifications,
revisions, changes, and amendments of any of the foregoing, as well as any attachments
or appendices thereto), and electronic, mechanical, and electric records or representations
of any kind, and other written, printed, typed, or other graphic or recorded matter of any
kind or nature, howeéver produced or reproduced, and whether preserved in writing, film,
tape, disk, videotape, or otherwise.

. The term “communication” means each manner or means of disclosure or exchange of

information, regardless of means utilized, whether oral, electronic, by document or
otherwise, and whether face-to-face, in a meeting, by telephone, mail, e-mail,
discussions, releases, personal delivery, or otherwise.

The terms “and” and “or” shall be construed brdadly and either conjunctively or
disjunctively to bring within the scope of this document request. The singular includes
the plural, The masculine includes the feminine.

As used herein, “referring” or “relating” means and includes “constituting,” “pertaining,”
“evidencing,” “reflecting,” “describing,” or “having anything to do with,” and in each .
instance, directly or indirectly. These terms mean, without limitation, any reference or
relationship which either (a) provides information with respect to the subject of the
inquiry, or (b) might lead to individuals who, or documents which, might possess or
contain information with respect to the subject of the inquiry.

Instructions

In complying with this document request, you are required to produce all responsive

documents, materials, or items that are in your possession, custody, or control, whether

held by you or your past or present agents, employees, representatives, subsidiaries,

affiliates, divisions, partnerships, and departments acting on your behalf. You arc also
3



required to produce documents that you have a legal right to obtain, that you have a right
to copy or to which you have access, as well as documents that you have placed in the
temporary possession, custody, or control of any third party. No records, documents,
‘date or information called for by this request shall be destroyed, modified, removed,
transferred or otherwise made inaccessible to the Committee.

. Inthe evenf that any entity, organization or individual denoted in this document request
has been, oris also known by any other name than that herein denoted, the document
request shall be read also to triclude them under that alternative identification.

Each document produced shall be produced in a form that renders that document capable
of being printed or copied,

Documents produced in response to this document request shall be produced together
with copies of file labels, dividers, envelopes, or identifying markers with which they
were associated when this document request was served. Documents produced to this
document request shall also identify to which paragraph from the document request such
documents are responsive. Moreover, please include with your response, an index
identifying each record and label (preferably by bates stamping) the documents. The
Committee prefers, if possible, to receive all documents in electronic format.

It shall not be a basis for refusal to produce documents that any other person or entity
also possesses documents that are non-identical or identical copies of the same document.

- Ifany of the requested information is available in machine-readable or electronic form
(such as on & computer server, hard drive, CD, DVD, memory stick, or computer back-up
tape), state the form in which it is available and provide sufficient detail to aliow the
information to be copied to a readable format. If the information requested is stored in a
computer, indicate whether you have an existing program that will print the records in a
readable form.

If compliance with the document request cannot be made in full, compliance shall be
made to the extent possible and shall include a written explanation of why full
compliance is not possible,

In the event that a document is withheld, in whole or in part, based on a claim of
privilege, provide the following information concerning any such document: (a) the
privilege asserted; (b) the type of document; (c) the general subject matter of the
document; (d) the date, author and any recipients; and (e) the relationship of the author
and recipients to each other. Claims of privileges are considered under Committee on

4



10.

11,

12.

Natural Resources Rule 4(h) and, similar to all common-law privileges, are recognized
only at to the discretion of the Committee.

If any document responsive to this document request was, but no longer is, in your
possession, custody, or control, identify the document (stating its date, author, subject
and recipients) and explain the circumstances by which the document ceased to be in
your possession, custody, or control.

If a date or other descriptive detail set forth in this document request referring to a
document is inaccurate, but the actual date or other descriptive detail is known to you or
is otherwise apparent from the context of the request, you should produce all documents
which would be responsive as if the date or other descriptive detail were correct.

This request is continuing in nature and applies to any newly-discovered information.
Any record, document, compilation of data or information, not produced because it has
not been located or discovered by the return date, shall be produced immediately upon
location or discovery subsequent thereto.

Send all responsive documents and records to:

Committee on Natural Resources

U.S. House of Representatives

1324 Longworth House Office Building
- Washington, D.C. 20515



Linda Carroll

From: John Morgan
Sent: Monday, February 20, 2012 9:30 AM
lo: Linda Carroll; Liz Edmondson
_Subject: FW: Response to HRC
Attachments: PITscanner_osmre_gov_20120217_175045.pdf

The OSM letter

~----Original Message---—-

From: Leslie Genova [mailto:LGenova@indecon.com]
Sent: Monday, February 20, 2012 9:26 AM

To: John Margan :

Ce: Robert Unsworth

Subject: Response to HRC

John,
Please see attached direction from OSM regarding materials associated with our contract with you,

Best,
Leslie Genova



United States Department of the Interior

OFFICE OF SURFACE MINING
RECLAMATION AND ENFORCEMENT
Appalachian Region
Three Parkway Center
Pitsburgh, Pennsylvania 15220

FEB 17 2012

Mr. Robert E. Unsworth

Industrial Economics, Incorporated
2067 Massachusetts Avenue
Cambridge, MA 02140

Subject: Contract No. $11PC0001
Dear Mr. Unsworth

Thank you for notifying the Office of Surface Mining (OSM) of the receipt by your
subco_ntraclor, Morgan Worldwide, of a February 2, 2012 letter from the U.8. House of
Representatives Committee on Natural Resources (“Committee™). The letter requests “any and

all documents™ in seven categories relating to the subcontractor’s work under contract no.
SI1PCO0011 between IEc and OSM for “Support of Stream Protection Rulemaking,”

I call your attention to the following relevant sections of two clauses of this contract:
Clause F.3.1, Disclosure [of] Information:

Information made available to the confractor by the Government for the performance or

administration of this effort shall be used only for those purposes and shall not be used in any
other way without the written agreement of the Contracting Officer. The contractor agrees to
assume responsibility for protecting the confidentiality of Government records, which are nog

public information. pe
Clause F.3.2, Limited Use of Data: ‘.

Contractor shall not divulge or release data or information developed or obtained in the
performance of this effort, until made public by the Government, exoept to authorize[d]
Government personnel or upon written approval of the Contracting Officer.

The documents requested by the Committee are within the scope of these contract provisions.
Pursuant to these provisions, you are directed to provide to me electronic copies of any
documents that you believe to be fesponsive to any request for documents or information under

TAKE PRlDEI"k, 4
INAMERICASSS



Mr. Robert E. Unsworth 2

this contract. The OSM thereafter will advise you of further steps necessary to address this or
any other request that you may receive for documents or information covered by the contract,

Please contact me at 412-937-2837 if you have any questions.

Sincerely yours,

Briah J. Luzik

Contracting Officer



GSA Contract Number: GS-10F-0224J Agreement Number: 1018-001 MORGAN

financial or other interest that could impair the individual's objectivity or could create an unfair competitive
advantage,

Subcontractor agrees that if an actual, apparent or potential organizational conflict of interest is identified during

performance, Subcontractor shall immediately make a full disclosure in writing to IEc. This disclosure shall

include a description of actions which the Subcontractor has taken or proposes to take, after consultation with

IEc, to avoid, mitigate, or neutralize the actual, apparent or potential conflict of interest. The Subcontractor shall
~ continue performance until notified by IEc of any contrary action to be taken.

13. TECHNICAL DIRECTION

The IEc Program Manager or IEc designee are the only persons authorized to provide technical direction on
performance.,

14.  CLAUSES INCORPORATED BY REFERENCE AND IN FULL TEXT

This Agreement incorporates by reference the clauses set forth at the citations listed in Attachment 3, These
Clauses have the same force and effect as if they were given in full text. Subcontractor hereby acknowledges
that Subcontractor has copies of these clauses and is familiar with thern, Additional clauses are incorporated into
this Agreement in full text as contained in Attachment 4. For purposes of interpreting these clauses, references
to "Contractor” shall mean "Subcontractor” and references to the "Government", "Agency" or the representatives
of either including the "Contracting Officer," shall mean IEe, where necessary or desirable for [Ec to carry out
its obligations thereunder, except for FAR clause 52.215-2 where the ferm "Contracting Officer” is not changed,
References to the "Contract" shall mean this Agreement,

/ NONDISCLOSURE

Subcontractor shall not disclose information concerning work under this Agreement fo any third party without
IEc's prior written consent, expressly and specifically given. No news release, public announcement, denial or
confirmation of any part of the subject matter of this Agreement, or any phase of any program hereunder shall be
made without such prior written consent,

For the purposes of this Article the term "information™ includes, but is not limited to, planning documents,
strategies, research proposals, data, results, preliminary conclusions, field notes, computer files or data, designs,
equipment, photographic or video media, or conversations related to this Agreement.

The conditions of this Article shall continue in effect upon completion, expiration, or termination of this
Agroement, Failure to comply with the provisions of this Article may be cause for IEc's termination of this
Agreement for default.

16, INSURANCE

The Subcontractor shall be solely responsible for any and all third party liability incurred by it in connection
with the performance of this Subcontract. The Subcontractor agrees fo procure and thereafter maintain
workmen's compensation and employer's liability insurance, comprehensive peneral liability insurance,
comprehensive automobile liability and such other insurance as may be required to adequately protect it against
such liability.



POLU 43l SRRVICES

February 15, 2011 Sent via Emait Only

John S. L. Morgan
President

Morgan Worldwide
P.(0, Box 888
Lexington, KY 40588

Re: Consulting Agreement No. 10-092-0023; OSM Cure Notice issued under Contract No. SI0PCCO0060 -
Dear Mr. Morgan:

Polu Kai Services, LLC (“PKS"} previously provided Morgan Worldwide {(“Morgan Worldwide”) a copy of a Cure
Notice recelved from the U.S. Department of the Interior, Office of Surface Mining Reclamation and Enforcement
{(“OSM”). The Cure Notice alleges that PKS is in noncompliance with the prime contract and demands a revised £1S
by February 23, 2011. Otherwise, the contract could be terminated for default,

Our response to the Cure Notice must be twofeld. Flrst, the EIS should be revised to the maximum extent
possible to address the items mentioned in the Cure Notice and further discussed during last week’s meeting.

We cannat assume that OSM will provide PKS additional time beyond February 23, 2011 to revise the EIS. Second,
with respect to items that cannot be addressed by that date, the response to the Cure Notice will include a plan
detaiting what actions will be done to further develop the EIS and other dellverables,

PKS expects Morgan Worldwide to dedicate the necessary resources to revise the EIS o satisfy OSM’s demands by
February 23, 2011. if not possible, Morgan Worldwide must be prepared to defend against a possible termination.
for default to avoid liability.

if your company believes that OSM's actions require out-of-scope work, you must follow the procedures in
Paragraph 17 of the Subcontract, “Clalms involving the Owner ~ Federal Government Contract Disputes” and
Paragraph 52.243-1 of the Prime Contract, “Changes - Fixed Price — Alternate 1 (APR 1984)." PKS will forward any
such requests for additional compensation to OSM.

Nothing in this letter represents an admission by PKS that OSM would be justified in terminating the contract for
default. PKS stands by its subcontractors In asserting alt of its defenses to a possible termination for default,
including but not limited to, why the alleged deficiencies are not the responsibility or fault of Morgan Worldwide.
Any information to be included in PKS's response to the Cure Notice In defense of Morgan Worldwide should be
submitted to PKS no [ater than Thursday, February 17, 2011. '

Slncerely,
Polu Kai Services, LLC

.

Jase Sosa
Executive Vice President

ce: John Manfredonia, Esq.
Southeast Region

6911 Pistol Range Rd., Ste 101E, Tampa, Florida 33635
Phone (813) 749-8624 Fax (813) 886-8483



United States Department of the Interior

QFFICE OF SURFACE MINING
RECLAMATION AND ENPORCEMENT
Washingion, RO, 20240

February 8, 2011

Me. José 1, Soss

Executive Vice Presidemt

Potu Kad Services, LLC

6911 Pistol Range Road, Saite 101E
Tampa, Florida 33635

Subject: Cure Notice for Contract Wumber 810FCO0060 with Pofu Kai Servioss, LLC,
Environmental lmpact Statement and Regulatory Inapact Analysiz for Proposed Stream
Provection Rule,

Dhear Mr. Sosw:

This jetter is notice that the Office of Surface Mining Reclamation and Enforcemerst {{3SM or
the Government) considers Polu Kai Services, LLC's (PES) Gilure to deliver working doalt
chapters of the Environmental Impact Statement (E135) and Regulatory bapact Analysis (RIA)
that mset the requirements of the contract to endanger performance of the subject contraet (o
stich a degree that (e entire EIS projeet is in jeopsrdy, Unless PES submits a Preliminary Drafl
EIS and R1A that cures the deficiencies identified and meets the requitements of the SOW by
February 23, 2011, the Government may eleet to tenninate for defanlt under tve terns and
conditions of Seetion I, 52.24%-8 of this coniraet. -

Throughout this process, O8M provided voluminous comments to PES that document many of
the deficiencies in working drafl chapiers | through 4 of the EIS, and with she Diecember 2010
draft RIA prepared by PES, Inaddition to these peior written comments, attached is a list of
examples that further illustrate the deficiencies identified by OSM staff. This list and the prior
writhen comment provided to PES, which are incorporated by reference here, s intended 1o be
representative of deficiencies and is nol all-inclusive, O8M will evaluate the February 23, 201§,
deliverables against the requiremnents zet forth in the contract,

In responding to this cure notice vou are required 1o tell the Contracting Officer what actions you
will take to remedy your performance ~ specifically, (I} how PES will fully implemant the
requircments for the EIS which are set out lo the contract; (2) how PRE plans to bring ingo
conformance the preliminary Draft EIS and RIA in light of the failure of the working drafi
chapters and the deaft R1A to meet contract performance standards; and {3) how PRS will
prevent sny similar reoccurrence of deficient performance. 1t is your respoasibility to cormest
your performance 1o meet the requirements of the contract and cure these deficiencies no later



than Febwuary 23, 2011, Failure to correct performanse sy result in the dermination of the
contract.
Please acknowledge receipt of this notice in writing w1ti1m 24 hours of receipt. 1 you have any

questions or concerns regarding this cure notive letter, please dio not hesitate 1o call me. T ean be
contacted at (2E2-208-2902) or via email at psloanhoffer@osmre oy,

Nancy E. SloanbioTer
Couteacling Oificer

Cer US Swall Business Admvinistration
409 3 Yereet, SW
" Washington, DC 20416

AUasbrnent



ATTACHMENT

oy ironmental Inipace Statement (SCIW 2,0 Backgroumd)

The 8OW for the preparation of the EIS provides: *The EISs and the processes for their
preparstion must be consistent with and mest all requirements of NEPA and implementing CECQ
regulations (herealter referred to as the CBCQ regulations) and guidance. These requirements are
referred to collectively heseafter as the federal NEPA roquirements, or i miply NEPA.
Contractor data collection, analysis, and documentation will identify and evaluate all relevant
hmipacts, conditions, and issues assoviated with the proposed action, and the alteratives in
accordance with MEPA,™ :

According w page 7 of the PKS technical proposal submsitted in response o the SOW undey the
heading Expert Knowlodge of Environmental fupact Statement Developrrent Provess and thiy
Statement of Work states, *This NEPA analysis and documentation applies 1o a propased federal
rule ... NEPA established a requivement for federat decision makers Lo fully understand the
environmental rawrificattons of their decisions and include this knowledge, along with traditional
sconwnic and technical (and political) considerations, into the trade-off anal waEs ond
comparisons assaciated with sound decisions.” The working draft BIS chapters fail o provide
the information required by the SOW, do not comply with KEPA, and are not acceptable. In
atder to cure the defiviencies, PKS must subimit a Frefiminary Dreaft E15 which meets the
reguirements of the SOW. Q86 provided detailed comments to PES on esch of the working
drafi EIS chapters, which idemtify deficiencies and Inaceurscles in those chapters. The
Following are examples of some of the fandamental deficiencies that OSM's comients identi fied
i the working draft Chapters 3 and 4 of the B1S:

»  Misrepresentation of regulations. (ROW A, 3.2 F and F (2)(¢))

Working draft chapters 3 and 4 fail to accurstely charscterize relevant provisions of the Surface
Mining Contro) and Reclamation Act of 1977 {SMCRAY} and current regulations st 30 CFR,
Chapter VIL We ave partioubarly concerned aboul numerous errors regardiog the 2008 Stream
Buffer Zome Rule, 30 C.F.R. Parts 780, 784, 816, and 817; the Advance Notice of Proposed
Rulemaking (AMPR) for the proposed Siream Proteetion Rule (SPR), 74 Fed. Rep. 62664
{November 20, 2009%; and statusory requinements relating to “material damage.” 30 US.C. §
1260(k)(3), which are found throughout draft BIS chapters, The draft EIS is fundamentally
flawed becavse the draft impact assessnsent relies om (ese mischaraclerizations and erronects
interpretations of SMCRA, 30 CF.R. Chapter VII, and OSM's preferred slernative.,

+  Bascline condition, (SOW A, 3.2 J (1))

Warking deaft chapier 4 of the E1S fails 1o use 30 C.F. R, Chapter VI in its entirety as the
baseline for alf comparigons of the inypracts of action alternatives. Further, draft chapier 4
inappropriately relies on 2008 coal production dats, the highest coal production ever in the
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histbory of the US, as the hasis for dmwmg eonehusions, theveby failing to aceount for the impaet
of supply and demind eoonomics,

* Nodeseription of current mining and reclamation regulations and practice,
{(SOW A, 32 C)

The: EIS fails to contain « description of the current regulatory siructure and practics for cach of
the major elements in the BIS wnder al] alternatives.

* Inconsistent level of detsil across regions, (SOW A, 3.2 I and J {2 d)}

Wotking draft chapter 4 of the BIS fails to provide an uppropriste level of detail in evaluating
bmpacts for alf coal regions and the analysis of impaces of the proposed action is skewed o focus
disproportionstely on one region (i.¢., the Appalachisn Basin).

+ [impact Analysis. (SOW A, 3.2 D and G}

A eracial shortcoming of working draft chapter 4 is that the drafl does not inehude an adequate
anatysis of the environmental impacts of key aspeats of the action alternatives. Instead, it
effectively focuses on the impacts of different Jevels of coal production, @3 a surrogale for
analysis of environmental impacis of key aspeets.” As a result, the BIS fails to peovide the rost
fundamental and important tvpe of analysis required under NEPA. By the same tolien, while
some discossion of costs and other impaets on mining operations may be appropwriate, it helongs
i a discussion of socic-economie impacts, and not in the primary discussion of environments)
impacts,

Another eritical shortconing of working drafi chapter 4 is that the draft does not provide a
comparative discussion of the most important impacts of each key element of sach sllermalive, so
that a decision maker can decide whether to retain, reject, or modify particular elememts when
acting on the rulemaking. The most important impacts woukd nelude any important costs and
benefits that should be considered, For example, draft chapter 4 does not provide sufficiens
information to enable a devision maker to determine the costs of the key elements of the
preferred alternative or any other alternative. And the lack of this information renders the £ 18
useless for purposes of assessing and perhaps modifying the alternatives.

The drafl EIF fails to include or reference & cost-benefit analysis of the prohable costs of the
proposed rulemaking, snd & monetized benefit equivalent, to eveluate the overall net impaet of
the rulemaking. Bt is OSM*s understanding {hat an underpinning of the impact analvsis in the



doafl EIS is the Appendix -1, 10 the RIA which contained “placeholder™ cost data intended (o be
iltustrative of the methodology only and should not have formed the basis of all cost and inxpact
assumptions in chapter 4,

The EIS working draft chapter 4 lacks an analysis of the inereased compliance cost on the coal
equilibrium supply and demand model and fails 1o explain the Impacts of the price increase on
Emportant model outputs such as jobs, clectrivity supply and demand, and other important
pRets.

* Environmental Tmpact Assessmeni, (SOW A, 3.2.1)

The EIS working deaft chapter 4 fails to provide the underlying assumptions and caleubarions to
support the "Expert Elicitation’ process used to arrive at the trapact metric; it Fails to provide the
assumyptions and thresholds used in the metrics that quantify the inpact of the various
altermatives in cach of the coal regions; and it fails to thoreughly vet all variables and provide
clear foundational support in the numericsd analysis,

*  Cumubative impacts analysiv, (SOW Ay 32 F 4K

The EIS fails fo include & cumulative impact analysis for impacts on ground water or an
explenation of why an analysis is not needed or provided: the curpulative mpact tables fail o
provide a more complete, summarized description of the cumulative impacts; and the comulative
invpact tables fail to differendaie by regions. The lack of sdequate cumalative impact anabysis i
one of the more frequently clted serious shortcomings for an BIS undey NEPA, and jt is crucial o
provide sufficicnt analysis of sucl impacts,

v Coal production shifts, (SOW A, 3.2 D and J)

Waorking deaft chupter 4 of the EIS fails to consider the fact that anthracite coal production in fu
Appalachian Region cannnt be “offset™ by bitaminous coal production in the western US and

- that therefore offsets for metallurgical coal production impacts may not be achievable under the
assumptions used for coal production shifts,

*  Production shift methodology. {SOW A,3.2 I and J)

The EIS fails to inglude an analysis using a numeric method ta support the production shift
madel and associated conclusions drawa in chapter 4.7 and discussed throughout chapter 4.
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Amalysis (50W Scefion A, 32 H and J)

The EIS shall contain a Regulatory Impact Analysis (RIA) with cost-benafit data that fulfills the
requirements of sections 6(a)(3) (B) and (C) of Bxecutive Order 12866, 40 CFR 150223, OMR
Circular A-4 and the Regulatory Flewibility Act (5 U.8.0.601) and provides documentary
support for the analysis. The document submitted by PKS in December 2010, fails to comply
with the requirements referenced in the SOW.

I eveber to cure the deficiencies, PKS must submit a revised A which meets the pequirements
of the SOW, and at & minbmune :

o

Discusses in ennceptual terms how the econsnic analysis Is spprosched, how costs and
beniefits are estimated, and how they are evaluated for this analysis,

Discusses the need for the ragutation, specifically sddressing the extent to which marke,
failures or information asymimetries are present. Discusses the necessity for the rule with
regard 10 the conditions that indicate that a regulatory approach is appropriate;

Carrects the numibers in Appendin-I. w the RIA. that were only intended to serve as
“placeholders” to llusteate the cost impacts of the Stresm Proteetion Rule (SPR) wnd that
PIS lmer erroneously retained in ls costthenefit analysis;

Tuetudes o side-by-side table to facilitate a comparison amaong costs and benefits of three
allernatives compared to conditions under CSM's 1983 rules (utibuted 1o be zerp):
costs and henefits of the baseline 2008 rule, the most environmentslly protective
altarmative, and the proposed regulation; :

Inetudes & side-lby-side 1able to heilitale & comparison between the stetuz que and the
proposed pgulation;

Diiscusses the methods and models usedt in the snalysis fn addition 1o providing the data
SONTCEs;

Includes & section on distributional issues related to coal production :

Clesity distinguishes between economic benefits and costs, transfer payments, and
economic impacts; PKS was repeated]y warned thar fmpact ainalyels showld not be the
primary tool wsed for the regulatory impact analysis and that reliance on the IMPLAN
economie mode] was insppropriate for a cost/benefit analysis.

Clearly states that the goal of the analysis is to evaluate net economic benefits from a
natinnal perspective;

Defines the regulatory base line against which the net benefits will be evaluated;
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Defines the perod of snalysis and justifies the selection of this period,

Discusses the anticipated pattern of implementation over time and how this might lmpact

the accrual of the benefils and custs over time,
Defines cost categaries and explains how all costs were detived (e.g., compliznce costs,
80 admanistrative costs, Iurcgmu produetion, meressed electricity costs to

COTISUITSrS )

Defines the benefit calepories (o.g0., water quality improvements, recreation benefits,
health/safety, and visibility/aoise reduclions);

Explatns specifically how the regulation would be anticipaled to affect sach type of
benefit in physteal/biological terms and discusses how thess effects might be monedzed;

Includes avotded costs as 2 measure of benefits and a justification for this approach and
discounts costs and monetized benefits to the present; and

Focuses on the net econamic benefits to the naton rather than by region.
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Liz Edmondson

From: Joe Zaluski [jzaluski@engrservices.com)

Sent: Thursday, February 03, 2011 3:57 PM

To: Jose Sosa'; 'Jenkins, Josh'; 'Shortelle, Ann'; 'Randy Sosa; 'Carollne Bari'

Cc: Liz Edmondson; 'dbeil@plexsm com'; John Morgan; 'jsgardner @ engrservices.com® 'John
Maxwell'; ‘Mike Stanwood'

Subject: RE: SOLUTION

Here's the spin:
OSM orders consultants to consider the impacts of all regulatory agencies on future coal production.

Joe Zaluski

Executive Vice-President
ECS|, LLC

Civil - Environmental — Mining
. 340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103

859-259-3394 (fax)
859-312-4209 (mobile)
jzaluski@engrservices.com
wwiv.engrservices.com

[ o e A ree W R MEANLL SRR S T o - b o Ga e sw e e - e -

From Jose Sosa |mailto ]ose@poiukalserwces com]
Sent: Thursday, February 03, 2011 3:49 PM

To: Joe Zaluski; Jenkins, Josh; Shortelle, Ann; Randy Sosa; Caroline Bari
Cc: 'Liz Edmondson'; 'dbell@plexsci.com’; "John Morgan'; 'jsgardner@engrservices.com'; John Maxwell; Mike Stanwood
Subject: RE: SOLUTION

Alk:

Do we have minutes of the meetings in Lexington where a lot of criteria for the development of the EIS was put together
with.input frc_:m OsSM?

They claim that we didn’t provide quality work but as we discussed earlier today, OSM had their SME’s embedded with
our experts. We need to have all the documentation ready to present to OSM and in case that we officially get hit with a

cure notice/non-performance letter and/or given the change in technical management at OSM.

Jose

From: Joe Zaluski [mailto:jzaluski@engrservices.com]

Sent: Thursday, February 03, 2011 3:39 PM

To: Jose Sosa

Cc: 'Liz Edmondson'; 'dbeli@plexsci.com’; 'John Morgan'; ‘jsgardner@engrservices.com'; Jose Sosa; John Maxwell; Mike
Stanwood

Subject: SOLUTION

Importance: High

Liz and | have been talking and if you would like to talk in a small group (see above) we may have a solution. In sum — if
we craft EIS language that the 2008 production was done with the EPA and Corps enforcement in place (which contains
a lot of the meat of the SPR} then the incremental change to the SPR would not be as significant. Please note — we were

1
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specifically told to ignore the EPA and Corps throughout our analysis. If we now bring them in — it would soften the
impact of the SPR.

THIS IS ONLY A TENATIVE POSSIBLE SOLUTION

Joe Zaluski

Executive Vice-President
ECSI, LL.C

Civil — Environmental — Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103

859-259-3394 {fax)
859-312-4209 (mobile)
izaluski@engrservices.com
www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any docurhents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC, If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this -
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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February 17, 2011

Mr. Jose Sosa Sent Via Email Only
Executive Vice President .
~ Polu Kai Setrvices, LLC
6911 Pistol Range Rd., Suite 101E
Tampa, FL. 33635

RE: Consulting Agreement No. 10-092-0023; OSM Cure Notice Issued
Under Contract No. S10PCC00060

Dear Mr. Sosa,

On February 15, 2011, Polu Kai Services, LLC (PKS) sent by email a letter to
Morgan Worldwide Consultants (MW) acknowledging its receipt of a Cure Notice
from the Office of Surface Mining Reclamation and Enforcement (OSM). PKS
requested that MW revise the EIS to address the issues raised in the Cure Notice
by OSM’s deadfine of February 23, 2011, to provide any information related to
why the alleged deficiencies are not the fault or responsibility of MW, and to alert
PKS of any out-of-scope work requested by OSM.

in response, MW will submit its revised portions of the EIS to PKS on or before
February 23, 2011, as requested in PKS’s February 15, 2011 letter. These

deliverables will be consistent with and will address OSM comments in the Cure

Notice and agency comments on Chapter 3 and 4.

In regard to the deficiencies identified in the Cure Notice and otherwise by OSM,
MW notes that its scope of work in this project is limited and most of these
deficiencies are inapplicable to it. As described in more detail below, although
MW participated in developing the production shift methodology, this was done in
a QA/QC role in order to remedy the lack of appropriate methodology and the
use of arbitrary numbers in the RIA, and was far outside its scope of work in
refation to either the RIA or the EIS. Section | of this letter addresses why the
deficiencies in the Cure Notice are not the fault or responsibility of MW, and
where applicable, makes suggestions for how these deficiencies can be
remedied by PKS.

In addition, in the interest of providing PKS suggestions for moving forward in
developing an EIS that is acceptable and complies with its contract, MW provides
additional recommendations in Section |l in a QA/QC capacity. This section also
contains, as requested in PKS’s February 15, 2011 letter, actions MW believes
would be outside the scope of the prime contract that seem to now be required
by OSM.
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I. Cure Notice

Explanations as to why each deficiency alleged in the Cure Notice are not the
fault or responsibility of MW are provided below for each item.

Environmental Impact Statement (SOW 2.0 Background)

Chapter 3 and 4 comments from OSM and MW's own internal review of its
sections do not demonstrate any lack of compliance with NEPA or its scope of
work. As no detail is given as to how the document does not comply with NEPA,
MW cannot provide a response to this assertion.

In relation to OSM's assertion that the EIS fails fo provide the information
required by the statement of work in PKS's contract with OSM, MW has
repeatedly expressed this same concern to PKS. Several months ago at the
Atlanta meeting, MW pointed out that the EIS may not contain all the items
required to be included by the statement of work, and repeatedly recommended
that PKS go through the statement of work in the contract and ensure that each
item is included in the EIS. MW again suggests that in order to guarantee that
the EIS complies with the statement of work in the contract, that PKS make sure
the document contains the required information. This is particularly important
since the Cure Notice PKS received from OSM states, “OSM will evaluate the
February 23, 2011 deliverables against the requirements set forth in the
contract.” Upon request, MW will provide PKS with the items in the statement of
work that are included within its sections and the location of those discussions.

In addition, MW notes that the current structure of the subcontracts makes
defining the responsibilities for complying with each item in the contract nearly
impossible. Attachment A to the subcontract specifies the roles assigned to each
contractor in the form of resource areas and were assigned by PKS without any
input or submission of a separate scope of work from the subcontractors.
Although each subcontractor is responsible for a specific resource area, the
items required to be included in the EIS were not assigned to any subcontractor
and it remains unclear who, if any party, is responsible for including these items
in its section, since often these items do not fit, either neatly or at all, into a
defined resource category. MW requests that any revised scope of work or work
plan, with input from the subcontractors, clearly identify the roles and
responsibilities for completing each item required by the contract, along W|th a
revised timeline and budget for doing this.

Misrepresentation of Regulations (SOW A, 3.2 F and J {2){e))

MW disagrees with any assertion that descriptions of laws or regulations were
misrepresented in its sections. Since the Cure Notice does not identify any
specific examples of where these misrepresentations occur, MW assumes that
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any perceived misrepresentation would be included within the agency comments
on Chapter 3 and 4. MW will ensure that its sections represent all laws and
regulations accurately and will do the same for those sections for which it has
QA/QC responsibility.

Baseline Condition (SOW A, 3.2 J (1))

Section 3.2 J (1) of the contract provides that the analysis of alternatives should
be set against the base of No Action. In an email dated February 15, 2011,
relating to next steps going forward, MW recommended that PKS highlight in its
work plan that all alternatives will consistently be compared to Alternative 1. In
this regard, MW will ensure that its sections in Chapter 4 are consistent with this
requirement and compare the impacts of each alternative to No Action.

No_Description of Current Mining and Reclamation Regulations and

Practice (SOW A, 3.2 C)

_ In response to this statement, Chapter 3 contains a thorough description of

current mining practices and was approved by OSM. Chapter 2 contains a
description of the No Action Alternative, which represents the current regulations
under consideration. This Chapter was also approved by OSM.

However, as MW has previously stated on multiple occasions, MW remains
concerned that there is no description of the current regulatory environment in
the document that describes the coal mine permitting, mining, and reclamation
process and requirements, including requirements by cther agencies and recent
policy changes and guidance from the Environmental Protection Agency and
Army Corps of Engineers that have changed the way permits are issued in the
Appalachian Basin. Without a clear description in the document of how the
regulations at issue operate on the ground and how other programs and
requirements affect mining- operations, the reader cannot determine how the
alternatives under analysis will change current conditions. MW reiterates its
recommendation to PKS that a section on the current regulatory environment,
including other agency requirements that relate to mining operations, be included
in Chapter 3. MW also notes that this item is outside its scope of work and
makes this suggestion solely in a QA/QC role. Descriptions of laws and
regulations relevant to its scope of work are contained within the sections for
which MW is responsible. : '

Inconsistent Level of Detail Across Regions (SOW A, 3.2 D and J (2)(d))

As stated in the email MW sent to the PKS team on February 15, 2011, which
describes its recommendations for a work plan moving forward, MW
recommends that where information is unavailable that the document comply
with NEPA by following- 40 CFR 1502.22(b). In addition, MW will ensure that its
sections make clear to the reader that where inconsistent detail across regions
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exists, for example, when discussing valley fills, which occur predominantly in the
Appalachian Basin, that an explanation is given that describes the inapplicability
of these concepts to other regions.

Impact Analysis (SOW A. 3.2 D and G)

MW disputes the assertion that the EIS must contain a cost-benefit analysis
distinct from the RIA. MW previously sent David Bell case law and citations to
CEQ regulations supporting the proposition that a cost-benefit analysis as part of
an EIS is not required by NEPA.

MW feels that its sections adequately describe all relevant environmental
benefits and impacts, both in terms of avoided impacts from production shifts and
environmental benefits and impacts to its resource areas resulting from changes
in mining practices. MW will revise its sections in accordance with Chapter 4
comments from the agency and with the comments contained within this item of
the Cure Notice, as applicable. In addition, as described in its email sent to the
PKS team on February 15, 2011, MW recommends that PKS employ an
organizational structure in Chapter 4 that allows the reader to clearly distinguish
between the avoided impacts and the actual impacts and benefits from
implementation of the elements of the alternatives. MW also recommends that
the methodology section be revised {o more clearly indicate that two separate
analyses are relevant to this EIS and why.

In relation to the last paragraph of this section, MW notes that any impacts that
were specifically directed not to be included in the EIS analysis by OSM would
require additional time and budget in order to now analyze, since these factors
were specifically left out of the analysis at OSM's direction. For example, OSM
specifically directed the PKS team not to consider whether the transportation
infrastructure was in place to allow coal from the Powder River Basin to make up
for some of the lost production in the Appalachian Basin. Upon request, MW will
provide to PKS any documentation in its possession that includes a directive
from OSM not to consider a certain type of impact.

Environmental Impact Assessment (SOW A, 3.2 J)

OSM approved the production shift methodology approach in an email sent by
Stephanie Varvell dated December 20, 2010, that MW forwarded to PKS. OSM
was aware of the details and process involved in the approach. In addition, the
production shift methodology developed jointly by ECSI and MW has been
discussed extensively with OSM, including at recent face-toface meetings in
Lexington where MW and ECSI described to OSM the approach to remedy the
concemns stated in OSM’s Cure Notice. MW and ECSI have not undertaken
steps to address this concern and provide supporting documentation to its
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methodology since OSM now disputes the use of 2008 production data, which
made up the basis of that model and which OSM previously approved.

Although the concerns expressed in this item can be addressed and the means
for addressing these concerns have been described to OSM, MW developed a
separate method for modeling the production shifts under each alternative that
uses ElA's Annual Energy Outlook as the baseline and would take into account
production shifts already occurring as a result of other forces. This dynamic
model would address OSM'’s concerns with the use of 2008 data. This method
has been received positively by OSM, but not approved.

Regardless of what method is used to analyze production shifts, MW feels it is
essential to receive the contracting officer's, the contracting officer's
representative’s, and the project manager’s approval of the methodology and to
establish milestones that OSM would sign off on as the modeling progressed.
This should be incorporated into PKS’s work plan that is submitied to OSM.

In addition, since OSM approved of the previous model using 2008 production
data and that model was developed under its direction and approval, a change in
the methodology at this time would change the scope of PKS’s contract and
would require a contract modification that included additional time and budget.
As described in mare detail below, developing a comprehensive methodology to
analyze production shifts and associated metrics for each alternative is far
outside MW's very limited scope of work for this project. Any additional work in
this_respect would also require a change order to MW’s contract, as well as
additional time and budget.

Cu_mulative Impacts Analysis (SOW A, 3.2 J (4)(r))

Although the cumulative impacts analysis is not contained within MW’s scope,
MW shares OSM’s concern regarding this section.

First, MW is concerned that there is no explanation or support for the cumulative
impacts contained within the tables and many of the impacts appear to be
incorrect or inconsistent across resource areas. For example, the PHC and
CHIA requirements are mentioned as high positive for surface water flow, yet
they are unmentioned for surface water quality. This is problematic for two
reasons. First, some would argue that the PHC and CHIA requirements have
been largely ineffective, at least in some regions. An explanation for how these
requirements have resulted in a high positive for surface water flow is essential.
Second, even if PHC and CHIA reqguirements resulted in high positive for water
flow, it seems since they apply to water quality, as well, and that they would also
have a high effect on that resource area. A thorough and well supported
explanation of how each impact was derived seems to be needed in this section.
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In addition, MW shares OSM'’s concern that the impact tables fail to differentiate
by regions. For example, for the CWA Section 404 Program, the tables note for
present and future impacts that an independent cumulative review occurs. This
is only true in the Appalachian Basin, not for all regions.

MW also notes that in analyzing cumulative impacts, several important actions
are not included in the analysis. Examples include recent EPA guidance in the
Appalachian Basin, the CWA Section 401 Program, relevant state policies or
regulations, and coal production trends that are already occurring. An
explanation as to why only some resource areas are analyzed and not others
should also be included if all resource areas will not be analyzed.

Finally, PKS should ensure that the cumulative impacts section complies with the
statement of work by including each item listed in SOW A, 3.2 J (4)(r} in the
analysis. :

Coal Production Shifts (SOW A, 3.2 D and J)
Metallurgical coal production will be cons_idered in the production shift analysis.

Production Shift Methodology (SOW A, 3.2 D and J)

As described above under the heading “Environmental mpact Assessment,”
OSM approved the use of the production shift methodology, which was
discussed in detail on multiple occasions with OSM.

MW notes that development of a production shift methodology for use by the
entire team in analyzing avoided impacts was not in any way contemplated by its
contract. Instead, the development of the production shift methodology was
premised on MW's role in the QA/QC of the RIA. Upon its initial review of the
RIA in October, MW disagreed with the use of the IMPLAN modeling and the use
of arbitrary numbers to analyze production impacts. MW recommended not
using IMPLAN modeling in the RIA, and developed Appendix L to the RIA as a
placeholder for a more detailed and fully supported analysis, since Appendix L
was developed prior to Chapter 4 of the EIS. After developing Appendix L, MW
and ECS| agreed that this approach could be used to develop the production
shift methodology so that defined metrics such as acreage impacts, stream
length impacts, and jobs could be used in the EIS analysis.

MW feels that its work on the production shift methodology went far beyond the
limited scope of its contract. Any additional work on a production shift
methodology for the EIS or RIA would require a change order. In addition, the
Cure Notice indicates that OSM now disapproves of the previously approved
methodology. Thus, any new direction on the production shift methodology
would require additional time and budget to complete, since significant resources
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have already been expended in developing the original methodology, which was
approved for use in the EIS by OSM.

Regulatory Impact Analysis (SOW Section A, 3.2 H and J)

As mentioned above, MW'’s scope of work in relation to the RIA was strictly from
a QA/QC standpoint. MW went well beyond its scope of work in developing
Appendix L for the RIA. Any additional substantive work, other than QA/QC, in
relation to the RIA would require a change order to MW's contract and additional
time and budget.

In reference to some of the concerns expressed by OSM in the Cure Notice
regarding the RIA, MW notes that it disagreed with the use of IMPLAN modeling
upon its first review of the RIA and recommended the removal of this
methodology from the document at that time. In addition, MW expressed
concerns over the numbers used to analyze production impacts, since these
numbers were arbitrary. Although not required by its contract, MW developed
Appendix L as a placeholder to address these concerns and provide an
appropriate methodology. Against the recommendation of MW, the IMPLAN
analysis was retained in the document that was submitted to OSM in December
of 2010.

Il. Plan Moving Forward

The Cure Notice PKS received on February 8, 2011 requests that PKS, in
responding to the Cure Notice, tell the Contracting Officer what actions it will take
to remedy its performance, including how it will bring the EIS and RIA in
compliance with the contract. Although MW has previously recommended
various actions in this regard, MW again lists several suggestions below in
response {o concerns expressed by OSM. More detail on these items can be
found in MW's February 15, 2011 email outlining thoughts on a work plan and the
Cure Notice.

Compliance with the Contract

Most importantly, the Cure Notice explicitly states that “OSM will evaluate the
February 23, 2011, deliverables against the requirements set forth in the
contract.” To MW’s knowledge, despite repeatedly expressing its concerns
regarding compliance with the contract to PKS, PKS has not reviewed the EIS in
its entirety to determine if it includes each item required by the contract. Upon
request, MW will submit to PKS a list of those items in the statement of work it
included in its sections. However, it recommends that in order to comply with the
Cure Notice, PKS identify what items from the statement of work are not included
in the EIS and express to OSM how PKS will fully implement those requirements.
MW suggests that this action include a revision to the scope of work of the
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subcontractors, with their input and including time and budget revisions, that
would clearly assign roles and responsibilities for completing these tasks.

Work Plan

In addition to its specifib comments related to the items in the Cure Notice, MW
suggests that any work plan prepared by PKS should include and describe in
detail the following items:

e Addition of transition and introductory sections for each Alternative and
each resource area (See email from MW dated February 3, 2011)
A new section in Chapter 3 on the current regulatory environment
A new section in the introduction to Chapter 4 describing the analysis of
Alternative 1 in light of the fact that the No Action alternative has not been
implemented by the states

* A revision of Chapter 2 to remove inconsistencies, clarify meaning, and
-ensure that all alternatives are described with the same level of detail

» Finalize production shift methodology either by completing analysis using
the current model, or creating a new dynamic model based on EIA
forecasting

 Clarify the use of two separate impact analyses (avoided and actuat) and
organize sections accordingly to avoid confusion between the two and to
focus on the environmental benefits (actual impacts)

e Ensure that impacts/benefits for each alternative are consistently
compared to Alternative 1

* Complete matrices for Alternatives 3 and 4 on environmental benefits and
impacts as done for Alternative 2 in last week’'s meeting with OSM in

‘ Lexington and incorporate these ideas into the Chapter 4 analysis

» Inclusion of all items contained within the statement of work from the
contract

e The use of representative mines from each region in the analysis of
Chapter 4

MW notes that many of the items suggested above would be outside its scope of
work under its contract with PKS, but provides these suggestions to aid PKS in
its response to the Cure Notice, which PKS indicated would include a work plan.
MW also requests that any work plan provided to OSM by PKS include a clear
indication of any additional time and costs necessary to comply with the work
plan. At PKS’s request and once PKS develops a work plan to submit to OSM,
MW can provide input on time and budget issues in relation to any items in the
work plan that would be contained within its scope of work.

Out-of-Scope Work Required by OSM's Actions

PKS requested in its Cure Notice Letter to MW dated February 15, 2011, that
MW make any claims for equitable adjustment related to OSM directives that
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have materially changed the scope of work at this time. As stated above, MW is
of the opinion that the development of a production shift methodology is not
contained within its limited scope of work, and therefore, any additional work on
the production shift methodology would require a change order from PKS, and
not OSM. However, MW offers the following comments in relation to OSM
statements in the Cure Notice that may require out-of-scope work in relation to
the project as a whole;

« OSM approved the use of the static production shift methodology
described in the current -EIS document that was based on 2008 coal
production data in an email sent by Stephanie Varvell on December 20,
2010. Any direction from OSM to change this methodology, including the
use of different baseline data or a wholly new analysis, would require an
adjustment to the contract and additional time and budget since that would
represent a change from previous direction. _

e Similarly, since OSM previously approved the production shift
methodology, any direction by OSM to undertake the additional analysis
involving the use of representative mines to analyze impacts and benefits
would require additional time and budget.

» Any directive from OSM to monetize environmental costs or benefits or to
provide a cost-benefit analysis separate from the RIA would be outside the
scope of the prime contract and would require adjustment to the contract,
plus additional time and budget.

» Any directive from OSM to analyze indirect effects not required by the
statement of work and for which the PKS team was previously directed
not to consider as outside the scope of this EIS, would require additional
time and budget. Examples include the availability of transportation of
western coal to make up for decreased production in the east, and any
cost increases to electricity consumers as a result of increased costs of
production,

¢ To the extent that Chapters 1, 2 and 3 were approved by OSM and

finalized consistent with OSM comments, any directive to rework those
chapters would require adjustment to the contract and additional time and
budget. :

ll. Conclusion

MW reiterates that any alleged deficiencies contained in the Cure Notice are
outside its scope of work, involve a change of direction and scope by OSM, or
will be addressed in its February 23, 2011 submission to PKS. In addition, MW
has provided PKS, in previous emails, conversations, and in this letter,
suggestions for items to include in a work plan going forward. At PKS'’s request,
MW also outlined any new directives OSM seems to be contemplating that may
be outside the current scope of work of the PKS team and that would require
additional time and budget to complete.
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In conclusion, MW would encourage PKS to immediately provide its
subcontractors with definitive direction in response to OSM's Cure Notice to PKS.
This should include a comprehensive revised scope of work that will address the
issues raised by OSM to date and provide the timeline and budget necessary to
complete an EIS that complies with the prime contract. Each subcontractor has
already provided PKS with numerous suggestions in regard to this issue.
However, without leadership from PKS, each subcontractor is limited to issues
contained within its scope of work, which impedes the ability of the entire team to
address items in the contract and issues raised by OSM, in the Cure Notice and
otherwise, that cut across resource areas. As such, any revised scope of work,
uniike the current Attachment A that specifies responsibilities solely by resource
area, should include input from the subcontractors and clearly define roles and
responsibilities for addressing each item contained within the prime contract.

In this regard, MW looks forward to receiving a revised scope of work and work
plan from PKS that provides a clear path for moving forward on the this project
while addressing the concerns recently raised by OSM.

Sincerely,

John S.L. Morgan
President
Morgan Worldwide Consultants, Inc.
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- MWC does not have any information responsive to this request.



'MWC does not have any information responsive to this request.



Liz Edmondson

From: ' John Morgan

Sent: Friday, October 08, 2010 8:34 AM

To: 'Donald lannone'; 'Josh Jenkins'; ‘Ann Shortelle'

Ce: : 'Will Burns'; 'Michael C.Carroll'; Liz Edmondson; 'Mike Stanwood'; 'Jose Sosa'

Subject: RE: An Initial Responhse to John Morgan's Commenis (Please Read the Attached in Prep for
Our 2 PM Call)

Attachments: CoalConsvProd.docx

Tracking: Reclpient Delivery Read

'Donald lannone'

‘dosh Jenkins'

“'Ann Shortelle'

"Will Burns'

'‘Michael C.Carroll*

Liz Edmondson Delivered: 10/8/2010 8:34 AM Read: 10/8/2010 9:47 AM
'Mike Stanwood'

‘Jose Sosa'

Don,

Thanks very much for your “early” response | think that the comments will assist our discussion. .

After reading your document | think | am even more concerned about the inputs that you received, which appear to be
subjective rather than based on a calculated impact of each of the elements. '

I think adding a third analysis would be a significant mistake as it would just highlight any logical inconsistency to
calculating costs. 1 believe we must get the RIA as close to correct as possible, even if it means pushing back to OSM
regarding the schedule,

The issue of underground mining is critical and is a major topic for conversation in the EIS as to whether the rule applies
to the “shadow” area above underground mines. Similarly, the issue of coal refuse impoundments is a major topic and
needs discussiorn as the rule impacts are mostly limited to Appalachia, for instance Powder River Basin coal does not
have any coal preparation. The cost implications for underground are totally different than surface and cannot be
lumped together with surface effects. '

| have attached a graph of coal production over the years and added the impacts of recession periods. The most
significant finding from review of the graph is that the introduction of SMCRA in 1977 (ahd the following years during
the state permanent program implementation) does not show any decline in coal production. SMCRA was a huge
change in the regulatory climate and the coal industry continued without a national production impact.

| look forward 1o our discussion,

Is there any benefit in trying to get together on Monday or Tuesday when the Mactec group is in Lexington?

John :

From: Donald Iannone [mailto:diannone@ix,netcom.com]

Sent: Friday, October 08, 2010 4:10 AM

TFo: Josh Jenkins; Ann Shortelle; John Morgan

Cc: Will Burns; Michae! C.Carroli

Subject: An Initial Response to John Morgan's Comrents (Please Read the Attached in Prep for Qur 2 PM Cali)
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Key Concerns

There arc a number of text issues that need to be resolved but the primary area of concern is the
basis for the cost impacts of the 15 rule elements. As these costs are the foundation for the
remainder of the analysis additional justification for the $ figure used should be provided.

I cannot understand why the text in the RIA (as detailed in the following text box) talks about
reclamation costs as the rules have almost no bearing on reclamation costs.

Scenario One,

In addition to an examination of the potential cost impacts of the rule’s 15 proposed
clements, this cost scenario is based on the work of Misiolek and Noser (1982).! They
estimated costs per ton for the various elements of the proposed rule (topsoil, grading,
and revegetation) for a number of states. Misiolek and Noser’s study estimated the
reclamation costs as-a function of standardized mining operations, such as dragline
situations and truck-haul-back operations. Equipment costs for each operation were
itemized, and a standard estimate was made of the costs associated with the state’s

- mining operations. They estimated standard overburden depth, coal seam thickness, and -
coal density measures. The model estimates costs that are approximately $6,500 to
$8,000 per acre (1980 dollars). The estimates include opportunity costs, indirect tax
impacts, and secondary equipment costs. In this study, the estimates were adjusted for

 inflation to determine the current economic impact per ton. The regional estimates are
provided in Table 2-1.

Table 0-1. Cost Estimates for Scenario One

Region $ Cost per Ton
Northwest ' 0.405
Other Western Interior © 7140
Gulf Region 5.350
Colorado Plateau 1.117
Appalachian Basin 3.690
{llinois Basin 2.580
Northern Rocky Mountains and Great Plains 0.405

Some of the elements place an additional cost on the permitting phase such as increased
monitoring but these costs are not tonnage dependent, as the tons are a function of the geology
and mine plan. In fact mining on Federal Land such as in the N Rocky Mountains already
requires a site specific EIS and comprehensive sampling so there should be no cost impact.

Additional costs could be incurred by the more detailed definition of AOC which will require the
haulage of more excess spoil to higher elevations rather than downhill into a valley fill, these
costs ONLY apply in Appalachia.
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Bonding costs in the proposed element are more a function of the duration of the bond and the
uncertainty of its release when applied to stream restoration.

The two biggest elements are the issues of material damage and activity near streams. Neither of
these are captured by referencing back to the Misiolek and Noser work.

Restrictions on activity near streams does not have a direct cost impact but can significantly
change a mining plan and radically change the recoverable reserves and in some cases sterilizing
a resource block.

The analysis concludes that when compared to the base model coal mining jobs could be lost as
referenced in the following text box.

The numbers in Table 2-6 suggest that under Scenario

- One, 5,037 coal-related jobs across the states could be
lost, and under Scenario Two, 11,303 coal-related jobs
could be lost. According to the Scenario Two results,
the states potentially most affected from an
employment reduction standpoint could be Wyoming
(-2,136 jobs), West Virginia (-2,044 jobs), Kentucky (-
1,833 jobs), and Pennsylvania (-1.076 jobs).

This conclusion makes no logical sense. If the coal production in the US remains constant the
coal will be provided either from a different type of mining that is less impacted by the proposed
rule, such as underground mining, or by shifting production to other regions where the rule
impacts are less. In fact the transition from surface mining to underground mining will increase
employment as the productivity of underground mining is less than surface mining.

How the RIA can conclude a 4.63% reduction in mining employment in Pennsylvania is very
difficult to comprehend when the majority if the States production is from underground mining.
Furthermore, how can Wyoming and Montana employment decrease when they will be the
dominant beneficiary of any reduction in Central Appalachian production.

Similarly the impacts in Utah are very difficult to comprehend as all of Utah’s coal production is
obtained solely from underground mining.

DEMAND

If long term GDP is projected to increase, and long term power dcmand is also going to increase,
coal fired generation capacity will remain constant or increase slightly with its percentage of
overall power production declining as alternative renewable such as wind come on stream and
other fuels primarily gas (and long term nuclear) get added to the generation fleet to meet the
demand growth.

In the interim, coal fired generation will remain constant with the retirement of some older units
being balanced by the commissioning of a few large supercritical stations.

Therefore the coal demand will return to the pre recession levels.
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If the demand is constant, any change in coal mining costs will result in cost pass through to the
generator rather than making the coal industry uneconomic. For this reason it is impossible to
reach the conclusion that an increase in cost per ton will reduce economic output. It is critical to
understand the coal contracting process and the fuel cost pass through of the regulated utilities.
Most coal contracts allow the reimbursement of costs due to regulatory change, in addition the
utilities pas through the cost of fuel to the rate payer so new contract negotiations will result in
the inclusion of any addition compliance costs.

The preferred approach to the financial impacts is the effect it will have on utility rates rather
than the cost per ton of coal.

MINE PROFITABILITY

If the proposed rule is evaluated on the affect on the profitability of a mining operation and
hence its affect on the Economic Output of each State the significance of proposed cost increases
needs to be put into context. Even though the current RIA does not include adequate definition
of the “Cost Estimate” a cost per ton change of $3.69 for Appalachia is not uncommon when
compared to recent per ton changes due to diesel fuel or ammonium nitrate. The industry
production managed to absorb these changes in cost inputs without the type of impact presented
in the RIA.

It is also critical to understand the difference between surface and underground mining. Based in
the current understanding of the proposed rule there are no projected impacts on underground
mining. Furthermore, surface mining cost can be adjusted by changing the mining plan to reduce
“ the stripping ratio or increasing the tonnage recovered by other means siich as highwall mining,
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Liz Edmondson

From: John Morgan

Sent: Saturday, QOctober 09, 2010 5:19 PM

“To: ‘Jenkins, Josh'; 'Jose Sosa’; 'Mike Stanwood'; 'Will Bums'; 'Michael C.CGarroll'; 'Shortelle, Ann*
Donald lannone

Cc: Liz Edmondson; 'J. Steven Gardner'; 'Joe Zaluski'

Subject: RE: October 8 2010 Conceptual RIA discussion

Tracking: Recipient Delivery Read
‘Jankins, Josh'
‘Jose Sosa’
‘Mlke Stanwood'
'Will Burns'
"Michael C.Carroll*
'Shortelle, Ann'
Donald larnone
iz Edmondson Delivered: 10/2/2010 5:19 PM Read: 10/12/2010 5:22 PM
'J. Steven Gardner'
‘Joe Zaluski

Josh,

I have been working on the mining cost impact and haven’t had a chance to respond to your email until now.

I agree with all of your comments except for ltem #7. We repeatedly discussed during the call yesterday that the impact
costs used in the current scenario #1 are unsupportable and illogical. We also discussed using the new Impact costs to
run through. using IMPLAN, to develop a new scenario #1 by region. The existing scenatio #1 will be deleted,

Just to clarify, we will have a scenario #2, which consists of maintaining the base case coal production but discussing the
regional shifts that could be expected as a resuit of the rute. We do not have time to fully model this scenario for the
conceptual RIA but it is a place holder for moiré thorough analysis in the Final RIA,

This is the position as of the end of the call, is there any reason that you have changed that consensus?

John

From: Jenkins, Josh [mailto:JLJIENKINS@mactec.com]

Sent: Friday, October 08, 2010 5:47 PM '

To: John Morgan; Jose Sosa; Mike Stanwood; Will Burns; Michael C.Carroll; Shortelle, Ann; Liz Edmondson
Subject: October 8 2010 Conceptual RIA d:scussu)n

All - Don put together short summary of our agreed upon steps for the conceptual RIA, based upen today's conference call.

1. Cost Estimates for the New Scenario: Don, Mike and Will will work with John Morgan in developing a new

set of rule compliance cost estimates on a per ton basis for each of the 7 regions. Please see Tabile 8-1 in the Draft RIA

. document for an identification of these regions. John has agreed to provide Don, Mike and Will with his starting ideas
on these estimates this weekend. We will discuss John's suggestions this weekend by phone and then move forward
in using them in a new set of IMPLAN model runs.

2. New Scenario Modeling with IMPLAN: Mike and Will will work with John's estimates in the IMPLAN model
to produce new impact numbers on the 7 regions. Mike estimates this work can be completed no later than end of
business on Wednesday. Once the runs are completed and summary tables for each region are ready, Don will
incorporate these tables in the RIA document and add the appropriate discussion of of the results and their
significance will be added by Mike, Will and Don.

3. Stream Protection Benefit Measurement: John will send Don the data he has available on stream miles
and cost of restoration, which Don will use in calculating the economic benefit of stream protection by the rule. No

1
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modeling of these benefits will be done at this time. This will be discussed on a semi quantitative basis as we do not
know the footage of streams this would protect.

4. Other Economic Benefits of the Rule: Other benefits will be identified and added to the RIA document by
don. These will be qualitative in nature only.

5. Baseline Modeling Representing No Change in Coal Production Level in the Future: Don will
work with lohn to identify key coal mining industry issues and trends that need to reftected in a discussion of
geographic and mining method shifts, which could potentially occur in part as a result of the rule. No modebing of
these shifts is possible at this time. EIA data will be used to portray the current trends in terms of regional production
shifts and the current ratio of surface mining to underground mining activities and possible future shifts from surface
mining to underground mining in certain states. This discussion will be used in conjunction with the current baseline
economic impact analysis found in Chapter 7 of the RIA report. This baseline reflects current production levels in the
industry. ‘ '

6. Existing Scenario 2: The existing Scenario 2 {Transportation premium) will be removed from the RIA document
{all Sections) by Don,

7. Existing Scenario 1: The existing Scenario 1 in the RIA document will remain, but Don will add qualifying
discussion about its assumptions and its implications.

8. Text Edits: Minor edits will be made to the RIA document based upon other comments provided by John. These
will be made by Don. '

9. Industry Analysis Linkage with Modeling Work: Don will improve the linkages between the coal mining

industry analysis in Chapter 5 and the economic modeling work presenied in Chapter 7. These enhancements will
demonstrate that the modeling is logically connected to the industry trends and structure,
10. Schedule/Deadline: This work will be completed and incorporated into the RIA document and provided to

MACTEC by Friday, October 15th to ensure that the document formatting can be accomplished and the revised RIA
document can be delivered to OSM on October 18th,

if there are any other items/issues not captured or if anyone disagrees with these, please let me know.
Thanks for everyone’s input today.

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Materigl
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Liz Edmondson

From; John Morgan

Sent: Sunday, Qctober 10, 2010 6:45 AM

To: 'dianneone @ix.netcom.com'

Cc: ‘whurns @bgsu.edu’; 'mearrol @bgsu.edu’; iljenkins @ mactec.com'; Liz Edmondson
Subject; Re: Mining Impact Costs

Don

I fully understand that we need values. The reason | sent the outline was so we could agree on the approach before
populating it.

I was going to include a brief paragraph to support the cost build up of each cell.

I will call you / email at 2:00 today

John

From: Donald Iannone

To: John Morgan

Cc: Will Burns ; Michael C.Carroll ; Josh Jenkins ; Liz Edmondson
Sent: Sat Oct 09 19:22:07 2010

Subject: Re: Mining Impact Costs

Hi John,

Mike and I locked at your spreadsheet. It appears to be moving in the rlght direction, but we need your help in producing $'s per
ton figures to plug into the IMPLAN model.

‘We need numbers to actually replace those you questioned in our Table 8-1. Will that be possible?
Thank you.

Don

On Oct 9, 2010, at 5:10 PM, John Morgan wrote:

Don,

. Please find attached a spreadsheet that is my template for developing the costs.

Could you review this and see if you think it forms a basis for the development of the impact costs of Scenario 1, by
region.

I have also copled Steve Gardner of ECSI so we can include his thoughts

John

L

From' Donald Iannone Tmallto dlannone@lx netcom com]
Sent: Friday, October 08, 2010 4:28 PM

To: John Morgan

Cc: Will Burns; Michael C.Carroll; Josh Jenkins

Subject: Follow-up

J ohn,

Thank you for your time and advice today, and the follow-lip phone conversation.
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As we just discussed, we will await an email from you this weekend with your thoughts on cost estimates for the 7 coal-
producing regions. The regions to work with are those identified in Table 8-1 in the Draft RIA document.

We look forward to talking with you tomorrow or Sunday,

My cell phone is listed below, and Mike Carroll and Will Burns email addresses are copied on this email.
Regards,

Don

Cell: 440-668-1686
<Mining Cost Impact.xlsx>
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Liz Edmondson

From: John Morgan

Sent: Sunday, October 10, 2010 9:13 AM

To: Jose Sosa; Jenkins, Josh; Jose Sosa; Mike Stanwood; WillBums; Michael C Carroll;
Shortelle,Ann; Donald lannone

Cc: Liz Edmondson; J. Steven Gardner; Joe Zaluski

Subject: RE: October 8 2010 Conceptual RIA discussion

I am planning on a working call at 2:00 today with Don's team to develop the new Scenario #1 costs.

We spent two hours on Friday's call thrashing out the details and way forward. | brelieve that Don's team and | are on the
same page.

| am proceeding, as we did yesterday, but NOT if Scenano #1 as currently presented remains intact.

John

From: Jose Sosa [mailto:jose@polukaiservices.com]
Sent: Sun 10/10/2010 9:06 AM

To: John Morgan; Jenkins, Josh; Jose Sosa; Mike Stanwood; WillBurns; Michael C Carroll; Shortelle, Ann; Donald Iannone
Cc: Liz Edmondson; J. Steven Gardner; Joe Zaluski
Subject: Re: October 8 2010 Conceptual RIA discussion

all it Is imperative that not even a minute is wasted. This is very time sensitive.
Let's come to an agreement and continue forward.

josh of we have flaws we must correct before releasing doc to Osm and Omb
Jose

Do we need a conference?

Sent from my Verizon Wireless BlackBerry

From: John Morgan <jmorgan @morganworldwide.com>

Date: Sun, 10 Oct 2010 08:43:58 -0400

To: Jenkins, Josh<JLJENKINS @mactec.com>; Jose Sosa<jose @polukaiservices.com>; Mike
Stanwood<r.m,stanwood @gmail.com>; WillBurms<wburns @bgsu.edu>; Michael C
Carroll<mcarrol @bgsu.edu>; Shortelle, Ann<ABSHORTELLE @ mactec.com:>; Donald
Iannone<diannone @ix.netcom.cony> .

Ce: Liz Edmondson<ledmondson @morganworldwide.com>; J. Steven

Gardner<jsgardner @engrservices.com>; Joe Zaluski<jzaluski @engtservices.com>

Subject: RE: October 8 2010 Conceptual RIA discussion -

Josh,

| hate to have to repeat alt of Frldays conference call but obviously your recoliection is significantly different from mine.
The work that has been completed to date is not "only a concept at this point". It is a document that is being submitted to
the client and will be in the public domain. We can not produce a document that we know has flaws, just writing around
the issue will not change the omissions / errors in the current Scenario #1 and just makes a mockery of any additional
work we are doing to develop impact costs. The current document does not include any build up of their costs, and these
are the sole basis for all of the IMPLAN analysis. Discussions with industry and limited University departments is not
adequate for the development of this key component of the whole document

1
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If you are going to push to include the existing Scenario #1 and the existing Table 8.1 | don't see any point in wasting the
lime of myself, Don, Mike and Will this weekend.
John

From: Jenkins, Josh [mailto:JDENKINS@mactec.com]

Sent: Sat 10/9/2010 6:36 PM

To: John Morgan; Jose Sosa; Mike Stanwood; Will Burns; Michael C.Carroll; Shortelle, Ann; Donald Iannone

Cc: Liz Edmondson; J. Steven Gardner; Joe Zaluski _ -
Subject: RE: October 8 2010 Conceptual RIA discussion

to answer you question, no there is no reason i have changed anything - it is simply how i understood the call ending, that is why i
pressed on going over what we discussed and what . i do agree that you have repeatedly stated the impact costs as presented are not
supported. i respect your position but what has been done is is only a concept at this point; Don has offered to dig more into the this
and offer verbiage to describe this scenario. we will continue to do that without to see what can be fleshed out.

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

From: John Morgan [jmorgan @morganworldwide.com]

Sent: Saturday, October 09, 2010 5:19 PM

To: Jenkins, Josh; Jose Sosa; Mike Stanwood; Will Burns; Michael C.Carroll; Shortelle, Ann; Donald Tannone
Cc: Liz Edmondson; J. Steven Gardner; Joe Zaluski

Subject: RE; October 8 2010 Conceptual RIA discus§ion

Josh,

I have been working on the mining cost impact and haven’t had a chance to respond to your email until now.

T agree with all of your comments except for Item #7. We repeatedly discussed during the call yesterday that the impact costs used in
the current scenario #1 are unsupportable and illogical. We also discussed using the new impact costs to run through. using IMPLAN,
fo develop a new scenario #1 by region. The existing scenario #1 will be deleted.

Just to clarify, we will have a scenario #2, which consists of maintaining the base case coal production but discussing the regional
shifts that could be expected as a result of the rule. We do not have time to fully model this scenario for the conceptual RIA but it is a
place holder for moiré thorough analysis in the Final RIA.

This is the position as of the end of the call, is there any reason that you have changed that consensus?
John

From: Jenkins, Josh [mailto:JLIENKINS @imactec.com]

Sent: Friday, October 08, 2010 5:47 PM

To: John Morgan; Jose Sosa; Mike Stanwood; Will Burns; Michael C.Carroll; Shortelle, Ann; Liz Edmondson
Subject: October 8 2010 Conceptual RIA discussion

All - Don put together short summary of our agreed upon steps for the conceptual RIA, based upon today's conference call.

1. Cost Estimates for the New Scenario: Don, Mike and Will will work with John Morgan in developing a new set of rule compliance
cost estimates of a per ton basis for each of the 7 regions, Please see Table 8-1 in the Draft RIA document for an identification of
these regions. John has agreed to provide Don, Mike and Will with his starting ideas on these estimates this weekend. We will discuss
John's suggestions this weekend by phone and then move forward in using them in a new set of IMPLAN model runs.

2. New Scenario Modeling with IMPLAN: Mike and Will will work with John's estimates in the IMPLAN model to produce new
impact numbers on the 7 regions. Mike estimates this work can be completed no later than end of business on Wednesday. Once the
runs are completed and summary tables for each region are ready, Don will incotporate these tables in the RTIA document and add the
appropriate discussion of of the results and their significance will be added by Mike, Will and Don, -

3. Stream Protection Benefit Measurement: John will send Don the data he has available on stream miles and cost of restoration,
which Don will use in calculating the economic benefit of stream protection by the rule. No modeling of these benefits will be done at
this time. This will be discussed on a semi quantitative basis as we do not know the footage of streams this would protect.

4. Other Economic Benefits of the Rule: Other benefits will be identified and added to the RIA document by don. These wili be
qualitative in nature only.
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5. Baseline Modeling Representing No Change in Coal Production Level in the Future: Don will work with John to identify key coal
mining industry issues and trends that need to reflected in a discussion of geographic and mining method shifts, which could

~ potentially occur in part as a result of the rule. No modeling of these shifts is possible at this time. EIA data will be used to portray the

current trends in terms of regional production shifts and the current ratio of surface mining to underground mining activities and
possible future shifts from surface mining to underground mining in certain states. This discussion will be used in conjunction with the
cutrent baseline economic impact analysis found in Chapter 7 of the RIA report. ’I'l'us baseline reflects current production levels in the
industry.

6. Existing Scenario 2: The existing Scenario 2 (Transportation premium) will be removed from the RIA document (ali Sections) by
Don.

7. Existing Scenario 1: The existing Scenario 1 in the RIA document will remain, but Don will add qualifying discussion about its
assumptions and its implications.

8. Text Edits: Minor edits will be made to the RIA document based upon other comments provided by John, These will be made by
Don.

9. Industry Analysis Linkage with Modeling Work: Don will improve the linkages between the coal mining indusiry analysis in
Chapter 5 and the economic modeling work presented in Chapter 7. These enhancements will demonstrate that the modeling is
logically connected to the indusiry trends and structure,

10. Schedule/Deadline: This work will be completed and incorporated into the RIA document and provided to MACTEC by Friday,
October 15th to ensure that the document formatting can be accomplished and the revised RIA document can be delivered to OSM on
October 18th.

If there are any other items/issues not captured or if anyone disagrees with these, please let me know,

Thanks for everyone’s input today.

Joshua L. Jenkins | Project Manager/Senior Geologist

MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia

Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486

Emiail jljenkins @ mactec.com<mailto;jljenkins @mactec.com> | Web www.mactec.com<hitp://www.mactec.com/>
¥or Official Use Onty — Deliberative Process Material
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Liz Edmondson

From: John Morgan :
Sent: Monday, October 11, 2010 12:37 PM
To: ' Donald lannone

Cc: ‘J. Steven Gardner'; 'Joe Zaluski'
Subject; Mining Costs

Attachments: Mining Cost Impact.xlsx

Don, :

Could you please review the attached spreadsheet to see if you can comprehend my logic.

Thave also sent his to ECSI for their input

Please call me when you get a chance.

The permitted acreages were obtained from the OSM annual reports but I think there is a problem of separating surface

areas from the “shadow” are above the underground workings. We are checking into this.
John
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Surface Underground
Tons per : Touts per N
S T ol Vi l o S et ol e
Anrom b Annom il
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Report No: DOE/EIA 0584 (2008)
Dt Ror: 2608
Report Relcusad: Seprember 2009
. #of # of Surface ' %
Reglon Ceal-Producing Vadergroend { Undergronnd Surface: Production | % Usdesground Suhrotal % of Total Cum % Undergrouad
Jfiney
N Rocky Mountain Rm-.ﬁ» Plafns EQEBFM 1 3,501 0.7%
[Montans [l 165, 0.4%) )
[Farth Dakora 0.0%) 542,056 463% 463% 0.7%|
Appaiackian Basin West Virgini T8 78,3691 56.0%
Kenacky - East 205] 44,143} 48.0%
[Peamsyivanin Bl 53,318 315%
Okl 11 17,053 &5.0%
Vicginln 5| 15,806 0%
Maryland 3| 753 263%
[Tonueasee 5 78| 335% 569,607 31.6% TI0%) 59.6%
[itfincis Basin Tadiana [ s | 1%
Mimeis 11 77,058 52.2% ;
[Rentucky - West i) 25,331 435 98,875 3.4%] BE3%| 65.0%
ek
Colorado Plateay [Calomdo ¥ 34370 761%
_zlz_.sas T 7.044] EREE]
|Arizaan I 00%|
[T 9 24,368 24,365 160.0% 90,064} 7.7% 54.0% 61.5%)
Gylf Region Tz o 11 35,017 35,017 0.0%
[Adabama H 12381 s1 5.330] 20611 595%)
Lovisiana Fl 5,843 3843 0.0%)
ississippi 1 R4 2,842 0%
_.%5... T 2] 1 &7 9 3.9%) 66,352} 5% 7% 18.5%)
|Other Western Tuterioc [OkTahoma 1] 241 § 1025 1,464 3015
[Missoud H 247 247 03%
|Kansaz 2] 229 229] 0.0%! 1,940 02% 59.5% | 7%,
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[TOTAL Al 357,014 ey I )
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Cost Summary . Surface Tetal -] . |Tatat Coit

‘Underground Cost| Surface Cost Per .yc.aw@ssn& Weighted Cost B i . JTons  ( :_m CostiTon Tons (f Weighted ’ '

/ Ton Ton Mining : .. ST ) TR 00w - T [ ERE K00 | ot g U .
[N Rocky Mountsin / Great Plains $0.253 50.194 0.68%| 50195 e dnd Crreat Plains 613459 99.3%| — s0.104] 622,713} $0.19) $121331,210
 Appatachian Basin $0.758 $7.359 %.mmm_ $3.436 il s A 36,500) ©316%| SRash| T AERA62) S1R4] . $013,703080
Lllinois Basin $0.494 §2.934 65.34%) $1.340 . 27,0000 267%] $2034] Tl0t3e3] " BLAS| f.  SH1S520.773
Colorade Platean 50.186 1.049 6193% __ $0.515 . 33,000] 373%(| " $L.049] - B8.370] . 8051 $44.932,193|
Gulf Region $0.122 §2.813 18.50%] 315 T 42000)  774%|  $2.813] 54281) ~ -$2.20[ - $119,623,175
Other Western Interior $0.218 §7.480 22.73%) $5.828 ] T i ] 50
Northwest 50.000 $52.407 0.00% §2.407 o TH0.000] - 1,000 100.0%|. $2407)  1,000]  $adl $2,407211
R EEE T T " 1,188949]  SLIL $1,317,037,641
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Liz Edmondson

From: John Morgan

Sent: Monday, October 11, 2010 8:15 AM
To: - \J. Steven Gardner'

Cc: - Joe Zaluski'

Subject: RE: additional RIA comments
Steve,

Thanks a lot for these comments, | will try and incorporate them in the current round of edits.

As you probably noted from this weekend’s emails we are changing Scenario #1 to use better cost impacts {revising
Table 8.1) and deleting the current Scenario #2. This will be replaced with a new scenario that maintains coal volume
based on the cost pass-through to the generating industry, '

I will see you this afternoon, but | will send my RIA cost build up to you later this morning for a sanity check
John

From: J. Steven Gardner [mailto:jsgardner@engrservices.com]

Sent: Sunday, October 10, 2010 9:43 PM

To: John Morgan u
Subject: additional RIA comments

John,

Maybe nothing new, but I had an economist familiar with both mining and IMPLAN take a look at this, - A few additional
comments helow: :

General issues:
* Some editorial comments in the document such as on page 1, referring to the rule “OSM is revising its rule to better
protect streams from the adverse effects of coal-mining activities across the United States” and the tone and

quotes in Section 3 beginlning on page 20, could be detrimental in an RIA. These quotes could easily be taken out of
context.

*  Alot of repetition and copying and pasting of irrelevant information. For example, the sections on each state’s
energy profile seems to be almost verbatim from EJA... and the relevance of the cutting and pasting of corporate
website info on Peabody, Arch Coal, etc? to what end?

Model questions/issues:
¢ The model runs 3 scenarios:

o Baseline
© Scenario One (Significant Cost Impact)
* Estimated rule related compliance cost for each of the rules 15 proposed elements

" Itis notclear the source of these estimated costs, other than the mention of the Misiolek and Noser
(1982) estimates on a cost per acre being adjusted for inflation. Were the regional estimates based
on cost per acre, if so wouldn’t this underestimate the increased cost in Central App?

* There is little information on how these estimated costs were derived and they are integrai to the
estimated impacts. In more than 500 pages, this is a glaring omission.

1
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o Scenario Two (High End Cost Impact)

* This cost estimate takes Scenario One and adds $2 per ton to the estimated costs for transportation
of waste materials, and additional monitoring and reclamation cost. This is uniform across the
regions, in terms of the adder. Are additional costs uniform across geography? Because of the
relative low cost of WY coal and higher cost of App. Coal, this may distort the impacts on a state
basis.

* Itis notclear in either of these scenarios how the differences in mining techniques and topography
are dealt with. There does not seem to be a mining engineering component in the analysis.

* Based upon these cost estimates, the RIA estimates the decrease in coal output that results from the increased cost
of mining. The model assumes a relative inelastic demand for coal, and assumes some costs are passed through to
consumers. All the economic costs in the rest of the model, however are estimated from the reduced coal
production. '

* Byignoring the impact of the increased costs to the customer, THIS UNDERESTIMATES THE COST OF THE RULES,

* Because the primary market for coal in the US is electricity generation, the omission of these costs is critical to the
accuracy of the estimated economic impact of the rules.

* Inaddition to underestimating the impact nationally, the regional differences are ignored.

* The estimates are annual, but don’t show any changes over time. Again, because the primary market is electricity
generation, the changes over time are important. There are significant lead times necessary to change generation
portfolios, and the timing is critical. The long term elasticity of demand will likely be significantly different over time.

* Explanation of why the KY employment multiplier is only 2.28. this is far less than other estimates? Source?

J. Steven Gardner, P.E.

President/CEQ

Engineering Consulting Services, Inc.
Civil - Environmental - Mining ~ Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103 (office)
'859-806-5826 (cell)
859-259-3394 {fax)
isgardner@engrservices.com
www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,

2
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distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part, If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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Liz Edmondson

From: ' John Motrgan
Sent: Tuesday, October 12, 2010 5:59 PM
To: ' 'Donald lannone'

Subject: RE: Comments and Questions on Your Contributions...

From' Donald Iannone Imallto dlannone@lx netcom coml
Sent: Tuesday, October 12, 2010 5:46 PM

To: John Morgan

Cc: Michael C. Carroil; Will Burns; Josh Jenkins

Subject: Comments and Questions on Your Contributions...

John,
First off, thank you!
Went through your comments on the document. A couple questions and comments:

1. Where your comments say "Highlight," what does this mean? Simply you highlighted
the text or it should be highlighted in the document through italics or bold?

[ had track changes enabled and that just signifies where the format was changed

2. What does the Metallurgical Ccal Refence mean on Page 72 mean?
I just want to make sure that the two primary coal types in Appalachia “steam” and “metallurgical” are
identified as met coal is quite scarce worldwide and is still commanding a price premium

3. Are vyou certain the Corrective Action Threshold and Other Requirements elements of
the rule have been removed by 0SM? The version of the Rule given us just last week by
MACTEC contained them.

They were not discussed today during the EIS discussion as they are elements that are part of OSM’s
housekeeping and are not being evaluated in the EIS so I don’t think there is a cost impact. We can check with
Josh '

4. The baseline economic impact analvsis results refer to the pre-rule situation.
They cannot be deleted from the report. They reflect the economic impact the coal
mining industry has now. This is Section 2.41 and then in Chapter 7 of the report.

I was not sure if you were changing (or summarizing) the baseline to group it into regions. I did not intend to
infer removing it altogether just changing it info regions

5. It seems that you downplay the reclamation cost igsue. Perhaps I have misread vyour
points in this regard. Everything we heard in the interviews 1s that reclamation
costs remain a major issue. Yeg, reclamation is an issue that has been around for a
long while. Please explain.

The primary impact of the rule changes is to reduce the size of fills and the stream impacts, This does not affect actual
reclamation in the sense of grading, fandforming and revegetation. Recent studies that we have completed indicated
that the disturbed area of a mine can be reduced {thus decreasing reclamation costs} when fill optimization is used.

6. You indicated that we have the federal tax rate(s). Is that information in the tax
spreadsheet? Maybe I missed it.

I thought you had the AML fee, if not i can send it

Regarding the tex rate spreadsheet:
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The severance tax calculations will not be easy/straightforward because there is
significant differences in how these taxes are structured. This may not be do-able
given the different data requirements assigned to the various state approaches.

Regarding the sconomic benefits of the rule issue:

Will you be sharing data to help on the stream protection benefit issue in terms of
restoration cost savings, etc.? This locks thorny as well to guantify at this point.
Fwill try

‘Next steps:

We will be slugging through all the changes in the document over the next couple
days. This will take us up te the wire from what I can tell now. We will deliver to
MACTEC on Friday (hopefully by midday, but I will have to see how this goes. It may
be end of the day Friday.).

P will review it whenever it is convenient for you

Don

On Oct 12, 2010, at 4:35 PM, John Morgan wrote:

Attached are some mark up comments on the existing text. 1 understand that the discussion of t he scenarios will
change.

| hope.this helps

We can have a call to discuss if you want

John

From: Donald Jannone [mailto:diannone@ix.netcom.com]
Sent: Tuesday, October 12, 2010 12:33. PM

To: John Morgan

Cc: Michael C. Carroll; Will Burns

Suhject: Re: Other Inputs

John,
Much appreciated.

Don

On Oct 12, 2010, at 12:29 PM, John Morgan wrote:

lam in an EIS meeting at the moment but will return to my office at 3:00 to go through the outstanding items
John : :

From: Donald Iannone
To: John Morgan
Cc: Michael C. Cairoll
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Sent: Tue Oct 12 09:28:38 2010
Subject: Other Inputs

Hi John,
T am sure you're very busy.
We will need these three additional inpi.lts from you as soon as possible:

»  Stream data and restoration to create a semi-quantitative measure of the rule's benefit in terms of stream protection.
s  Severance tax rates for the various states and the Federal reclamation tax rate(s) or schedule.
» Comments on main text of the draft RIA report. -

Thank you.
Don

Cell: 440-668-1686

<OSM Regulatory Impact analysis.docx>
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Linda Carroll

From; ‘John Morgan

Sent: Monday, October 18, 2010 3:46 PM

To: Liz Edmondson

Ce: 'J, Steven Gardner'; 'Joe Zaluski'; Linda Carrofl
Subject: FW: Occupational and Public Health

From: Mike Stanwood [mailto:r.m.stanwood @gmail.com]
Sent: Monday, October 18, 2010 8:42 AM

To: John Morgan

Subject: Re: Occupational and Public Heaith

John, I read your email yesterday and have been pondering what we can do under various time scenarios. If we
stick with status quo schedule, it will be tough to have any real interdisciplinary analysis approach with
appropriate interaction, If we get more time there's some hope to improve things, Let's get through the Ch 3
submittal and see what happens at the Atl meetings (I won't be there so I need some help with context in regard
to this issue).

I like your idea of brainstorming the impacts of the various disciplines together, hopefully in a small group
dealing with a group of resource areas each time. Be thinking about who should be involved and we can
compare notes.

Your comments on the health and safety discussion do indicate a lack of coal miningknowledge in the
analysis. Yes that is a problem. Assignments were obviously made without a whole lot of strategic thought
(again as you and I discussed you would have been a good choice to lead the RIA as well).

We hope to have a technical editor on board for this project later this week, and that will also help, but she is
not knowledgeable re: mining so her changes will be for readability, style, voice, etc.

On Sun, Oct 17, 2010 at 12:38 PM, John Morgan <jmorgan@morganworldwide.com> wrote:

Mike,

T agree completely with your broader comments. T think that we need to develop an integrated analysis approach rather
than the technical experts all heading their own way. 1 am not trying to focus on Mactee but this is an ETS on mining
issues and the mining relevance bas to be integrated into every section. Ut does not appear that the subject experis

- assigned by Mactec have any exposure to the coal mining industry. Somehow we need to discuss the potential impacis on
specific technical areas and their inter-relationship, rather than just operating in silos.

The issue is further compounded as the Mactec representatives in our meetings are not those writing the relevant sections,
T think one way forward would be to have topic specific eelings to review the potential impact of the proposed
alternatives on one or two subject areas at a time. These meetings would brainstorm the critical effects and then define
who was going to write what. The key writers plus mining experts would be in attendance.

We have to bring the team together somehow, and ensure that we don’t produce a document that is technically flawed, |

now the schedule is critical, but if we leave the QC until the end we are going to create more friction, as no one likes
being second guessed at the last minute,
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What ideas did you have?

John

From: Mike Stanwood [mailto:r.m.stanwood@gmail.com]
Sent: Sunday, October 17, 2010 1:34 PM

To: John Morgan

Subject: Re: Occupational and Public Health

John, your comments seem relevant, Let's see what Josh can do with changing thmgs ina relevant way given
the time we have.

Expanding some of these specific QC issues to a broader view of things, how can we better integrate a QC
process (and guidance and knowledge that you and others have) into the section development process? The
chapter 3 process is going to be "easier” than the chapter 4 process, and if we didn't/couldn't do a good job with
it in chapter 3 we are going to struggle in chapter 4 as well, With this specific project and so many subs, is a
meaningful QC process primarily a funciton of having enough time, or can we really integrate the QCer into the
section development and content as it's happening, rather than waiting until the end? I encouraged everybody to

nvolve the QCer into the section development process instead of waiting until the end, but nobody really did
that.

What are your thoughts on these types of issues and developing a more meaningful QC process.fro this point
on?

On Sun, Oct 17, 2010 at 11:24 AM, John Morgan <jmorgan@morganworldwide.com> wrote:

Josh,

Thanks for the opportunity to review the Occupational and Public Health Section

I have included a marked up copy of the text that identifies some areas of concern, In addition we have the
following general comments:

o  The data analysis appears flawed as for any region that includes a state that is separated into one or
more regions since for each region, the analysis was done on a state by state basis without excluding

" numbers for parts of that state that isn't included in the region. For example, the entire stats for

~ Kentucky are included in both App Basin and IL (and coincidentally the Gulf Region, as well), which
makes numbers for KY larger than they should be.
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e The fatality and injury statistics need to be based on tonnage rather than (or as well as) employee
hours, a fact they seem to recognize in various places in trying to explain why some statistics seem
high, Without a tonnage metric it will be difficult to analyze impacts in Ch 4

e  Also, most of the regions include states that are not in the region.

o  The text should clearly identify the difference occupational health and safety risks between surface
and underground coal mining

In the initial sections it would be better to have a brief introduction and then to integrate the discussion of the
occupational health and safety hazards with the information for the regions. So, they could describe fatal and
non-fatal injuries, what they are, where they occur, differences between surface and underground mining, and
then include the statistics for cach region. Then they could describe illnesses, what they are, where they occur,
differences between surface and underground, and then present the data for each region, etc. This would make
the section a lot easier to understand and actually relate the information at the beginning to the data.

As indicated in our comments on the text you need to ensure the relevance of the sections you included,
underground coal mining is primarily a pneumoconiosis issue not silicosis. Silica containing rocks are
primarily encountered in the drilling of the surface mine overburden, where the exposure risk is lower. The
difference between occupational health risks from surface when compared to underground need to be identified.
Especially as this is a key factor in Ch 4.

Additionally comments such as high working temperatures are not very significant as the deepest US
underground coal mine is in Alabama, deep cover mining is defined as 1,500 ft of cover. Your authors need to
be careful to separate “mining” issues from coal mining issues.

Other than the first two paragraphs in the Introduction there is very limited discussion of “Public Health” [ think
this needs to be expanded.

John

John S 1. Morgan
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- Liz Edmondson

From: - Donald fannone [diannone @ ix.netcom.com]
Sent: Monday, November 08, 2010 11:53 AM

To: Jenkins, Josh

Cec: John Morgan

Subject: Re: RIA information

Josh,

Got your call. In and out right now and in a meeting now.

| thought this is what your group planned to produce this week in Lexington. All | added was a

future timeframe. Yes, we need #6, which states below that "OSM, Morgan Worldwide, and ECSI

will meet in Lexington, KY next week (November 10-11) to develop estimates on expected shifts in
coal mining production by region and mining method over the next 10-12 years. Along with that,
coal production cost per ton estimates by region will be developed. If possible, these shifts will be
defined over time (next 10-12 years). This information will be written up and provided to DTIA for
inclusion and use in the RIA. No economic modeling of these data inputs is anticipated. This would
be used to flesh out Scenario Two in the RIA and would be used as an introduction to all impact
scenarios in the RIA."

) talked to John Morgan Friday about assistance in developing cost estimates for the Most
Stringent Rule Alternative by buiding upon his earlier work use din the modeling of Scenario One. |
copied you on my email to him as well. He said step one was to produce a memo to outline an
approach to the task . In case John Morgan has not seen Dennis Rice's follow up emails from
Friday and today, | wiill forward these to him. Dennis has offered his ideas on order of magnitude
increases in Rule elements under the Most stringent alternative (with ephemeral stream inclusion
and some reductions in longwall mining.)

| have copied John Morgan on this to ensure he has this information as well.

The timing of our delivery of the revised RIA draft can be by Dec 10th, BUT we must have
everything needed from OSM and your work group in time to meet this deadline.

Hope this helps.

Don

On Nov 8, 2010, at 10:08 AM, Jenkins, Josh wrote:

Good Morning Stephanie - attached is the synopsis of Friday’s calls. | have also spoke to John
Maxwell of PKS and spoke to him about items’ 4 and 6 below ( the estimates on 4 will only
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follow after production estimates are developed). [ am going to follow up with a separate
email on those two items.

Action Steps on the RIA Based Upon November 5th Conference Call
Don lannone and Donald T. lannone & Associates (DTIA) will:

1. Talk at 1:30 pm today with Andy DeVito and Dennis Rice about a specific strategy to
populate the OMB summary tables with best available data the conceptual RIA document,
OSM, and other sources. {Update: This has been done!)

2. Work with OSM in giving definition to any additional alternatives to be included in the RIA,
if required by OMB. DTIA and OSM will work together jointly to provide non-modeling
information and analysis to characterize these other alternatives, if it is required. This work
effort would rely to a very large extent on existing information and analysis. (Update: Andy
DeVito and Dennis Rice spoke to OMB following this morning's call, and an analysis of
alternatives is needed by OMB because the rule is considered economically significant. The
alternatives to be included are: 1) proposed preferred rule (in the RIA now); 2) Least Cost
and Least Stringent Alternative: the economic cost and benefit analysis from the 2008 rule
will be used, which OSM will provide to DTIA for inclusion in the RIA; 3) Most Stringent and
Costly Alternative, which is the Rule alternative with the greatest restrictions on longwall
mining and gives consideration to ephemeral streams. No economic modeling would be
performed on this alternative given cost and time. Instead the cost analysis by Morgan
Worldwide and modeling for Scenario One would be adjusted to account for the additional
compliance costs relative to longwall mining limits and ephemeral stream inclusion. Andy
DeVito and Dennis Rice believe this would be sufficient, if John Morgan can help us develop
revised cost estimates for Elements 3, 4 and 5 in his analysis underlying the modeling of
Scenario One in the RIA.

3. Work with OSM staff to allocate the $1.4 billion economic impact identified in Scenario One
over a 12-year timeframe. DTIA will use OSM's estimated timeframe to accomplish this
allocation. (Update: Andy DeVito and Dennis Rice do not believe this is necessary to meet
the OMB requirements. We simply need to provide an estimated annualized monetized
economic cost figure for the OMB submission).

4. Work with OSM to acquire/develop available quantitative and qualitative mformatlon
about the possible economic benefits of the rule. The information on stream mile
preservation/protection and mined and protected land acrage will be generated by other
members of the EIS team. This information would be developed during the week of
November 15th. Once available, it would be provided to DTIA for inclusion in the RIA. It is
not expected that these economic benefits can be monetized in the conceptual RIA, but
available quantitative data on these benefits (such as protected and preserved stream

_ miles) will be included in the RIA. No economic modeling of this data is
anticipated. {Update: Dennis Rice will provide us with a list of potential economic benefits
of the rule., although he does not believe these benefits can be monetized at this time.}

2
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5. Strengthen the small business impact analysis (RFA) section of the RIA using U.S. County
Business Pattern data, data from the the 2008 rule RFA, and other readily available sources.
if analyzed permit data can be provided to us by OSM, we will include it along with a write-

“up about its significance in the revised RIA document. (Update: The discussion with Andy
DeVito and Dennis Rice helped to give focus to this work, which DTIA will be working on
shortly)

6. OSM, Morgan Worldwide, and ECSI will meet in Lexington, KY next week {(November 10-11)
to develop estimates on expected shifts in coal mining production by region and mining
method over the next 10-12 years. Along with that, coal production cost per ton estimates
by region will be developed. If possible, these shifts will be defined over time (next 10-12
years). This information will be written up and provided to DTIA for inclusion and use in the
RIA. No economic modeling of these data inputs is anticipated.

7. DTIA will proceed with the revision of the RIA document where possible while the data and
write-ups in #4 and #6 are being developed by other team members.

8. Based upon today's discussion, no additional economic modeling related to the RIA is
envisioned.

The schedule for completing this work is to start on those revisions that can be done now and
then go to work on those revisions that depend upon the data inputs from #4 and #6 above is
available. OSM has informed us it needs to submit the conceptual RIA to OMB by December 10th.

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax. 770.421.3486
Email jlienkins @mactec.com | Web www.mactec.com

For Official Use Only - Deliberative Process Material

From: Varvell, Stephanie L. [mailto:svarvell@osmre.gov]
Sent: Monday, November 08, 2010 9:33 AM

To: Jenkins, Josh

Subject: RTA information

Josh,

Were you able to communicate your RIA needs to the group meeting in Lexington? | will be asked about the status at a
~ call this afternoon and would like to give some assurances that we have a plan that will allow for the rule to continue to
go forward. Also, ) believe Don had agreed to send out a synopsis of what type of deliverable we could expect, Couid
you relay the timeline to me and also when you believe you will deliver the final RIA? The last day | heard was sometime
in January. The final delivery date is not on the most recent Gantt schedule.

Thanks,

Stephanie Varvell

Project Manager/

Contracting Officer's Representative
Contract # S10PCOC060
850-260-3925
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Liz Edmondson

From: - Donald lannone [diannone @ix.netcom.com]
Sent: Monday, November 08, 2010 11:54 AM

To: John Morgan

Ce: Josh Jenkins

Subject: Fwd: RIA {Corrected)

John,
FYI. See Dennis Rice's order of magnitude guesstimates. How does this compare to your view?

Don

Begin forwarded message:

From: "Rice, Dennis" <drice @ osmre.gov>

Date: November 8, 2010 9:22:01 AM EST

To: Donald lannone <diannone @ ix.netcom.com:

Cc: "DeVito, Andy" <adevito@osmre.gov>, "Craynon, John" <jcraynon @ osmre.qov:>,
"Sylvester, Cheryl" <Cheryl.Sylvester @ sol.doi.gov>, "Shawley, Dianne M"
<dshawley @ osmre.gov>, "Rideout, Sterling" <srideout@osmre.gov>, "Varvell, Stephanie
l.." <svarvell@osmre.gov>, "Winters, William R. \"BilN"" <bwinters @ osmre.gov>,
"Uranowski, Lois J." <luranowski @ osmre.gov>, "Payne, Harry J." <hpayne @ osmre.gov>
Subject: FW: RIA (Corrected)

Dan,

In the last sentence of the fifth paragraph, | should have said that iy estimate is that the multiplier likely would be 200-
400% of the preferred option costs for these elements.

Dennis

From: Rice, Dennis

Sent: Friday, November 05, 2010 8:57 PM

To: 'Donald Iannone’

Cc: DeVito, Andy; Varvell, Stephanie L.; Craynon, John; Sylvester, Cheryl
Subjeck: RE: RIA

Don,

Thanks for sending me the info that you found on the EIA website regarding company size and production. Interesting
that two companies account for 31% of all coal mined in the U.S,

To sum up our earlier calls today {Friday, Nov. 5), OMB has confirmed that the RIA must be completed at the proposed
rule stage to inform rulemaking decisions and to provide an opportunity for the public to comment on it. if data are not
available on the costs to industry, we need to estimate them and allow commenters to provide corrective data after the
proposed rule is published.
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OMB stated that we should consider this rule to be economically significant without regard to whether it would meet
the annual $100 million cost threshold. This decision means that the RIA must include a baseline and three options. As
stated on page 16 of OMB Circular A-4: “]YJou generally should analyze at least three options: the preferred option; a’
more stringent option that achieves additional benefits {and presumably costs more) beyond those realized by the
preferred option; and a less stringent option that costs less {and presumably generates fewer benefits) than the
preferred option.”

We believe that those options would be the preferred alternative in the EIS (preferred option), the environmentally
most protective alternative in the EIS (more stringent option), and the no-action alternative in the EIS, which assumes
implementation of the 2008 excess spoil-stream buffer zone rule {less stringent option). The baseline to which these
options must be compared would be the staius quo, in which the states have not yet adopted or implemented the 2008
rule.

The existing draft RIA includes cost estimates for the preferred option only. Cost estimates for the less stringent option
can be found in Parts IX.A. and C. of the preambie to the 2008 rule at 73 FR 75865-75868 {December 12, 2008). You
stated that it would not be possible to model the more stringent option. Therefore, we suggested that the starting point
for determining the cost of this option be the cost of the preferred option. The primary added costs of the more
stringent option would result from the protection of ephemeral streams. Mining operations currently disturb
ephemeral streams much more frequently than perennial or intermittent streams. For surface mines, the additional
cost of this option could reasonably be estimated by applying a multiplier for Elements 4 and 5 of the mode! used to
determine the costs of the preferred option. The size of the multiplier should be determined after discussions with
Morgan Worldwide and the Lexington attendees, but | expect that the multiplier likely would be in the range of 100-
“400% of the costs of these elements for the preferred option.

While 1 stated on the conference calls that the major impact of the more stringent option for underground mines would
be the prohibition on mining that would subside ephemeral streams, | no longer believe that would necessarily be the
case. Ephemeral drainages would continue to exist in subsided areas and, unlike perennial and intermittent streams,
subsidence would not adversely impact either their form or function, which is to transport water after precipitation
evenis. Consequently, there would be no additional costs for underground mines over and above those discussed in the
preceding paragraph for surface mines. '

Section 6(a)(3)(C){i) of Executive Order 12866 requires “[aln assessment, including the underlying analysis, of benefits
anticipated from the regulatory action (such as, but not limited to, the promotion of the efficient functioning of the
economy and private markets, the enhancement of health and safety, the protection of the natural environment, and
the elimination or reduction of discrimination or bias) together with, to the extent feasible, a quantification of those

henefits.”

The benefits of the stream protection rule would be fewer miles of stream destroyed, improved protection of the
biological condition of streams, additicnal fish and wildlife habitat protection and enhancement (including preservation
ot restoration of riparian vegetation in a 300-foot buffer zone on each side of a perennial or intermittent stream),
mandatory reforestation of lands that were previously forested or that would return to a forested state under
conditions of natural succession, fewer and lesser adverse impacts on downstream water quality and groundwater both
during and after mining and reclamation, and improved esthetics of reclaimed lands. I'm really not sure how to quantify
these benefits,

Dennis

From: Donald Iannhone [mailto:diannone@ix.netcom.com]

Sent: Friday, Novembet 05, 2010 4:55 PM

To: DeVito, Andy

Cc: Rice, Dennis; Josh Jenkins

Subject: Largest Coal Producing Companies (2009) See Attached
2
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Liz Edmondson

From: John Morgan

Sent: . Tuesday, November 30, 2010 1:15 PM
To: 'elaporte @engrservices.com'
Subject: Re: Mining Impact Costs

Edmundo

Let you Steve and | talk about this. | did talk to Don

John

From: Edmundo Laporte

To: 'Donald Iannone'

Cc: Josh Jenkins' ; John Morgan
Sent: Tue Nov 30 12:56:00 2010
Subject: RE: Mining Impact Costs
Dan:

Thanks for your email message. | will give you a call in a few minutes.
Regards,.
Edmundo

Edmundo J. Laporte, P.E.

Vice President / Director of Mining Services
Engineering Consulting Services, Inc

Civil — Environmental — Mining — Safety

340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103
859-259-3394 (fax)
859-285-9921 (mohile)
elaporte @engrservices.com
www.engrservices.com

From: Donald Iannone [mallto:diannone@ix. petcom.com]
Sent: Tuesday, November 30, 2010 7:41 AM

To: Edmundo Laporte

Cc: Josh Jenkins; John Morgan

Subject: Fwd: Mining Impact Costs

Hi Edmundo,
I called and left a voicemail for you this morning.
Would it be possible to talk by phone sometime today between 9 am and 2 pm? Cell: 440-668-1686.

Attached is the analysis in MS Excel by John Morgan, which you indicated you had in PDF format. Ideally, we could get
comparable cost estimate data on your recent analysis that is like that provided my John Morgan.

Best regards and thank you.
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Don Iannene

Cell: 440-668-1686

Begin forwarded message:

From: "John Morgan" <jmorgan @ morganworldwide.com>

Date: October 9, 2010 5:10:53 PM EDT

To: "Donald lannone" <diannone @ix.netcom.com>

Cc: "Will Burns" <wburns @bgsu.edu>, "Michael C.Carroll" <mcarrol@bgsu.edu>, *Josh
Jenkins" <JdLJENKINS @ mactec.com>, "J. Steven Gardner"

<jsgardner @engrservices.com>, "Joe Zaluski" <jzaluski @ engrservices.coms>, "Liz
Edmondson” <ledmondson @ morganworldwide.com>

Subject: Mining Impact Costs

Don,

Please find attached a spreadsheet that is my template for developing the costs.

Could you review this and see if you think it forms a basis for the development of the impact costs of Scenario 1, by
region.

| have also copied Steve Gardner of ECSI so we can include his thoughts

John

From: Donald Ianncone [mailfo:diannene®ix. netcom.com

Sent: Friday, October 08, 2010 4:28 PM

To: John Morgan

Cc: Will Burns; Michael C.Carroli; Josh Jenkins

Subject: Follow-up

John,

Thank you for your time and advice today, and the follow-up phone conversation.

As we just discussed, we will await an email from you this weekend with your thoughts on cost estimates for the 7 coal-
producing regions. The regions to work with are those identified in Table 8-1 in the Draft RIA document.

We look forward to talking with you tomorrow or Sunday.

My cell phone is listed below, and Mike Carroll and Will Burns email addresses are copied on this email.
Regards,

Don

Cell: 440-668-16806

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
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the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
malerials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us. ‘

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS#,
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Liz Edmondson

From: John Morgan
- Sent: Monday, December 06, 2010 11:21 AM
To: : ‘diannone @ ix.netcom.com’
Subject: Re: Revised Mining Cost Impact
Don : :
Can we try for about 2:00 as | have a meeting until then
John

From: diannone@ix.netcom.com

To: John Morgan .

Cc: ] Steven Gardner ; Josh Jenkins ; Liz Edmondson
Sent: Mon Dec 06 08:10:18 2010

Subject: Re: Revised Mining Cost Impact

John,

Great. [ will call you as soon as my physical is done and I am back in the office--maybe before noon even, if
you are free.

Thank you.
Don

Sent from my Verizon Wireless BlackBerry

From: "John Morgan" <jmorgan @morganworldwide.com>

Date: Mon, 6 Dec 2010 07:55:23 -0300

To: Donald Iannone<diannone @ix.netcom.com:>

Cc: J Steven Gardner<jsgardner@engrservices.comy>; Jenkins, Josh<JLJENKINS @mactec.com>; Liz
Edmondson<ledmondson@morganworldwide.com> '

Subject: RE: Revised Mining Cost Impact

Don,

It would be very beneficial to have a discussion. 1am available any time this afternoon, just call my cell phone {859 991,
1414)

John
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From: Donald Tannone [mailto:diannone@ix. netcom.com]
Sent: Sunday, December 05, 2010 7:19 PM

To: John Morgan

Cc: 1 Steven Gardner; Jenkins, Josh; Liz Edmmondson
Subject: Re: Revised Mining Cost Impact

John,
Thanks for all your hard work on this.

Do you anticipate doing a similar analysis for the other EIS alternatives, especially Alt 2 (the most restrictive).

1
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As we indicated to OSM, we do not plan to do any more IMPLAN modeling or any of the alternatives under the Conceptual
RIA scope.

It would be a huge help if I could talk with you tomorrow afternoon. [ have my annual executve physical tomorrow and will be
tied up with that from 7 am until 12 noon. Do you have some time after 1 pm? It will be critical for us to glean your insights on
what the cost estimates are syaing. I have reviewed them briefly.

Thanks again,
Don

440-668-1686

On Dec 5, 2010, at 2:39 PM, John Morgan wrote:

Don, :

I have taken the projected production shift that was developed for the EIS and corrected for Btu in order to revise the cost
impact for the proposed Alterative (#5)

The new results are identified on the “Cost Summary” tab of the worksheet.

I think that it is important to note that these increased costs DO NOT result in a reduction in the total energy supply and
will be cost increases that would be passed on to the utility. As we have previously discussed this level of cost increase is
immaterial when compared to normal cost inputs to the mining industry such as fuel cost.

I do not think that you can use IMPLAN to evaluate the costs of the most restrictive Alternative as the reduction on
surface production and some underground production associated with that proposed rule is due (o restrictions on certain
misting options that precludes types of mining dand mining in certain locations. These restrictions are not cost driven and
are due to the physical characteristics of the mining areas and the potential for maierial damage.

Please call me if you would like to discuss the approach.

As we have previously discussed we are continuing to work on the justifications for the various cost components used to
develop the cost of the proposed ruie.

John

<Mining Cost Impact - revised Alt #5.xlsx>
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Liz Edmondson

From: _ Craynon, John [jcraynon @ osmre.gov}
Sent: Wednesday, January 12, 2011 4:20 PM
To: John Morgan; J. Steven Gardner; John Maxwell; Jenkins, Josh; Jose Sosa
Cc: Varvell, Stephanie L.; Uranowski, Lois J.; Winters, William R. "Bilt*; Payne, Harry J.; Shawley,
Dianne M
Subject: Questions on Appendix L of RIA
- Attachments: Questions on Appendix L or RIA draft.docx

Attached is a list of questions particularly focused on the cost estimates included in the RIA and based on the work in
Appendix L. We would like to discuss these as a part of meetings next week.

John R. Craynon, P.E. |
OS5M SPR EIS Team Lead

Office of Surface Mining Reclamation and Enforcement
Washington, DC

202-208-2866

202-617-5002 cell

202-219-3276 fax

jcraynon@osmre.gov

“For Official Use Only -- Deliberative Process Ma rerial”
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Questions on Appendix L of the RIA Draft
General :

Do these numbers/costs in the spre-adsheets'reflect inconsistent practices across the country? e.g. WV
already requires fil minimization and source reduction techniques, Pa mandates stream protection
above UG mines so there is no additional cost to implement them.

Did you consider using opposite-end (RAs where costs are minimal and where much higher, depending
on the requirements) examples of costs —i.e. Pa and KY for UG mining and stream impacts? PA is much
more stringent —-how is this captured? Estimated? Error bars?? Can this error be discussed with a
request for comments on these costs?

Note: SMCRA allows for impacts within the mined area; this draft rule requires enhancement to offset
those adverse impacts. Unavoidable long-term adverse impacts from streams buried are required to be
enhanced via offsets commensurate with the magnitude of that adverse impact. (780.16{e})

Spreadsheet- Cost impacts-surface
Equations show differences and need a second check. Here are some examples.

Mining Cost Impact Revised Alternative 5-1, Surface Cost tab, cell E5 through E11. Material
damage- equations not consistent- denominator has permit life in the N. Rocky Mountain but
not others. Which is correct? Other equations ~Cell F6- Activity in or near streams in AR has an
additional cost. What is this cost and why?

Surface:

Baseline Data: Monitoring ($0.25M) and Baseline ($0.5 M) seems excessive. OSm estimates from T&E
species that includes both baseline and monitoring is $100K for 6 yrs of a full permit in VA and TN.

Material Damage:

Assumes 5% Failure rate. s this additional beyond the present failure rate of 5% rate. Isn't this
much less now that extra monitoring, baseline, threshold criteria will be in place. Or is there a
greater risk due to return of form and function? Or sequencing?

What does the 20% represent?
Can you explain average full cost bonding amount of $6K??
Activities in or near streams:
How is this comparable to 1983 cost? We believe there is no increased cost?
Where get the $100/Foot- what is included in this cost over present requirements?

Stream mine throughs-
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What is the basis for the 20ft/acre? (lit has 12acre/ft) and the length per foot of stream. Is there

a statistica! basis for this number available?
Where get the $200/Foot- what is included in this cost over present requirements?

Cost associated with mine throughs includes restoring hydraulic form. Where is the extra cost?
Might he monitoring but isn’t monitoring accounted for under the extra monitoring cost?

Acres/permit number of 1.1 million acres in AR? Is this new permits or renewals only? Can you tell us
how this number was derived? OSM FY’02 reports ~ issued 55K new acres. Should use NEW acres, not
already existing. This shows up at other places as well.

Surface Configuration/Fills:

Can you explain the derivation of the 14 cu yds/ton of coal produced? Is it 14 cu yds of
materiat/ton of coal produced?

What is the basis for 14 cu yd/ton- how can this be applied to ali of AR because all permits do
not have fills? KY 09 report — 35% of actions apply to permits with fills? And 98% of fills are in
ceniral AR,

Also what about acreage- is this total again?

Revegation/topsoil: Is this cost due to reforestation? — A reforestation cost study done in 2008
concluded that in AR states, cost of reforestation is REDUCED by $143-350/acre. (Reduced grading
costs). Is some or all of this cost partially associated with organic material storage?

Fish and Wildlife:

Enhancement=mitigation. So how derive this additional cost if already required under 404
permit requirements.

Multiplied by entire 1.1 million acres?

Bond Release: Performance Can you explain the additional 2 years for bond release?

Long term pollutional discharges:

Bond calculated on the 5% failure rate? $S6K from MD includes pollutional discharges??
Multipled by entire 1.1 million acres?

Cost of bond- 1%7?

Proposed rule allows current increase in bond by a variety of funding mechanisms including
conventional bond, funds or trust. The trust funds allow the replacement and then release of
conventional bonds. These mechanisms that allow release of conventional honds may reduce
the overall costs not increase them. (generally trust funds are cheaper)
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Underground
Same questions as above apply for spreadsheet, need to verify the calcutations.
Same guestions for MD as surface, please explain the faiture rate of 10%

What is the $3000 bond?

Surface configuration of fill: What is the rationale for the $0.50/cu yd to transport refuse vs $0.25/cu yd
for excess fill?

Waste per ton is this really per ton of coal mined?

Number of acres basis- what is this based on? Shadow area? And isn’t this acreage a per year
and not total presently bonded?

Performance Bond Release
Average bond amount of $3000- how was this derived?
Additional 3 yrs bond extension, cost of bond- 1% of value, what do these mean?

Financial Assurance Long Term Discharge -same questions as surface mining
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- Liz Edmondson

From: John Morgan

Sent: Thursday, January 20, 2011 7:20 PM

To: liz.d.edmondson@gmail.com’

Suhject: Fw: RIA comments and conference w/Josh and Don

This was Dons response he doesn't get it either

From: Donald Iannone

To: John Morgan

Cc: John Maxwell ; Jose Sosa ; JLJENKINS@mactec.com
Sent: Thu Jan 20 18:21:06 2011

Subject: Re: RIA comments and conference w/Josh and Don
Hi John,

The best way to view Ben's comments is to see them as the key components for which he wants to see some
content, which will be text only in some cases, quantification in some cases, and monetization in some limited
cases. '

I am still of the mind that the IMPLAN modeling IS valuable to the RIA even though OMB does not want us to
hand the whole study on it, which we never intended to do. We choose the IMPLAN input-output model
approach early on to respond to the request that we look at coal producing counties, states, and regions and the
nation. Also, we were told that we needed to do an analysis that measures against a baseline {pre-rule situation).
IMPL.AN allows us to do that. Cost-benefit analysis is a collection of different techniques brought together
using an acounting framework that identifies costs and benefits and the net of the two. That could be a net cost
or a net benefit.

We are talking about a next document that provides only the KEY data and iinformation. It will not be a
massive document that tries to include everything we have done or re-done.

The table of contents will focus on Ben's (Ben Simon works in the Interior Dept's Office of Policy Axialysis,
which is outside OSM and all other DOI operating units) points to make certain that people know we have

provided the "best" information we can for each point. Once we respond to all of the points as best we can, I
will organize them into a document that ties them together as best 1 can.

The last point is that Ben is NOT asking for totally new content except in a few places. He is asking for us to
moderate the IMPLAN analysis with all other analyses used. He is asking us to use what we have that fits and
supplement elsewhere.

Your updated numbers will be VERY important the next submssion.

Things have shifted many (imes since we started work on the RIA in July. It's hard to keep up. We will do the
best we can within the budget and timeframe. We must be realistic about what can be done by the new Feb 1
deadline for a revised RIA document submission.

Thanks as usual!

Don
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On Jan 20, 2011, at 5:32 PM, John Morgan wrote:

John

| am available over the weekend. Reading the email from Ben | get the impression that he is asking for a totally different
format / content to the RIA. It would be very helpful to me to have a revised table of contents for the new RIA that
addresses Ben's points and possibly identifies which parts of the existing document can be used. This will allow a clear
definition of what needs to be done and who will have responsibility.

| also think that this is a new task, as far as MW is concerned.

Let me know when you want the conference call

John

From: john Maxwell [mailto:JMaxweli@polukaiservices.com]
Sent: Thu 1/20/2011 5:22 PM

To: John Morgan

Cc: Jose Sosa; 'Donald Iannone'; JUENKINS@mactec.com’
Subject: RIA comments and conference w/Josh and Don

John,

As Jose discussed w/you earlier today, we would tike for us to meet on a call with Josh and Don about the revised
numbers to use on the RIA and EIS asap, possibly this weekend as tomorrow (Friday) is not convenient for all involved.
Please indicate preferred times to meet.

| have copied comments from Benjamin Simon of OSM on the most recent RIA submittal for your review. (Josh and Don,
if additional comments besides those below were provided, please forward to John M., Jose and me.)

We appreciate your support in getting this addressed.
From: Simon, Benjamin M

Sent: Wednesday, January 05, 2011 3:21 PM

To: DeVito, Andy

Cc: Crowley, Christian; Cline, Sarah A; Lawyer, Mark
Subject: spr

Hi Andy,

Here are a few general comments on the “conceptual” RIA.

Clearly distinguish between economic benefits and costs, transfer payments, and economic impacts. Impact analysis
shoutd not be the primary tool used for the analysis.

Include a section discussing the need for the regulation, specifically addressing the extent to which market failures or
information asymmetries are present. Why are the existing regulations inadequate? Are existing regulations enforced?

Clearly state that the goal of the analysis is to evaluate net economic benefits from a national perspective.
Define the regulatory base line against which the net benefits will be evaluated.

Define the period of analysis and justify the selection of this period.
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Discuss the anticipated pattern of implementation over time and how this might impact the accrual of the benefits and
costs over time.

Discuss in conceptual terms how the economic analysis will be approached. How are costs to be estimated? How
should benefits be estimated in concept and how will they be evaluated for this analysis?

Define cost categories (e.g., compliance costs,0SM administrative costs, foregone production, increased electricity costs
to consumers )

Define the benefit categories (e.g., water quality improvements, recreation benefits, health/safety, visibility/noise
reductions, etc.). Explain specifically how the regulation would be anticipated to affect each type of benefit in
physical/biological terms. Discuss how these effects might be monetized.

If avoided costs are to be used as a measure of benefits, a justification for this approach should be provided. Note that
economic impact estimates are not necessarily equal to economic costs. A betier approach for estimating costs might
simply be the sum of the value of foregone annual production plus OSM administrative costs plus private sector
compliance costs. This stream of costs should be discounted to the present. Any benefits that are monetized should
also be discounted appropriately.

The RIA focuses on regional shifts in production, etc.. While the distributional information may be useful, the focus of
the analysis should be to ook at net economic henefits to the nation.

The RIA should explain how the cost estimates were derived (such as the compliance cost estimates that are included in
the current draft). The RIA provides 2 different estimates of compliance costs but few details on the elements of these

costs or how they are calculated. Perhaps this is explained in more detail in the complete full analysis.

Ben

Benjamin Simon _
Director, Economics Staff, Office of Policy Analysis
U.S. Department of the Interior

Mail Stop 3530

1849 C St. NW

Washington DC 20240

202 208 4916

benjamin_simon@ios.doi.gov

John R. Maxwell

Senior Environmental Scientist
Polu Kai Services
352.258.1045

“For Official Use Only — Deliberative Process Materigl”
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Liz Edmondson

From: John Morgan

Sent: Friday, January 21, 2011 4:31 PM
To: ‘Varvell, Stephanie L.'

Subject: FW: RIA Revisions

FYI

From: Denald Iannone [mailto:diannone@ix. netcom.com]
Sent: Friday, January 21, 2011 4:28 PM

To: John Morgan

Cc: jlienkins@mactec.com; John Maxwell; Liz Edmondson
Subject: Re: RIA Revisions

John,
Thanks for your thoughts.

A couple quick points:

1. An outline will get us no further at this stage. OSM wants specifics, especially on identification, quantification, and
monetization of benefits (which everyone knows). The outline will be dictated by what Ben Simon needs from DOT's
Office of Policy Analysis. Let's all focus on Ben Simon's 10-11 points. By the way, a detailed outline will take a lot of
time to generate at this point if that is what you refer to.

2. My approach to revising the document is this, Prepare responses to each of Ben's questions or points and provide those
to all of you and OSM for review and comment. We do this one by one. Initially, I will provide a document that
contains text and some quantitative and monetized data from earlier work (and John your revised numbers when they
are ready). We get concurrence on each point and then move to the next. Monday I will provide the first.

3. Once we get through all 10-11 points raised by Ben Simon, I will assemble them into one document for Ben and
hopefully OBM.

4. The agreement we have with OSM is that the main focus of the next submittal will be the salient information minimally
needed to get acceptance by Ben's office and then OMB.

5. As for IMPLAN, we will keep some of that in because it is relevant and useful to the study. Your numbers on cost will
be given primacy, but we will include the IMPLAN numbers (modified in light of your latest numbers). We will also
include the IMPLAN baseline analysis. Andy DeVito from OSM is Ok with this.

6. As for the reduction in coal production, we believe from an economic perspective that perspective should be included,
but NOT feamred. People need to think about the prospect that the future level may not remain the same, It is
supplementary information only at this point. If you recall, OSM did NOT tell the RIA team to exclusively use the
"stay the same assumption." _

7. We will endeavor to be as consistent as possible with the EIS -- that has been everyone's understanding from the
beginning, :

8. Finally, we will do the best we can on a Feb 1 next deliverable schedule -- which is not very tealistic given the amount
of work and discussion that need to occur to resolve how to handle the benefits issue in particular.

9. John, DOT has made ample use of IMPLAN in the past on studies. It IS a credible method and source of analysis. We
went with it at the beginning because we were asked to examine impacts at the local, state, and regional levels and then
suim to the nation. Also, we asked to do an anlaysis that ties back fo an analyzed baseline (pre-rule economics of coal
mining, That is why the method was chosen. We will do the best we can in providing them with cost and benefit data
and information.

I must head out how. Thanks,
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john, talk with you at 1 pm Sunday. I will call you.

Don

On Jan 21, 2011, at 4:05 PM, John Morgan wrote:

In preparation for our telephone call this weekend I have read Don’s two emails from yesterday regarding Bens
comments.

Due to the apparent differences between the list prepared by Ben, OSM comments expressed during this week’s meetings,
and the ongoing issue of using IMPLAN.

Rather than produce another final document and then have it shot down again, I think we should engage OSM
incrementally so that we start to have buy in on the new approach including the quantification of the benefits.
Therefore, I would like to go back to my previous suggestion and start developing an outline of the new RIA that
addresses both Ben’s and OSM’s requirements.

We should circulate this outline to the parties on Monday and get them to agree or modify that, before we go to the next
stage of expanding the text and analysis. We have to build consensus at each stage so we don’t have any more wasted
effort and expenditure.

I still think that we should delete the use of IMPLAN, as the reduction in coal production produced by the model is in
direct conflict with the approach that OSM has already agreed for the development of Chapter of the EIS.

Lets discuss this on Sunday.

John

John S L. Morgan
Office 859 259 0959
Cell 859 991 1414
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Liz Edmondson

From: John Morgan

Sent: Friday. January 21, 2011 4:05 PM

To: ‘Donald lannone'; Joshua L. Jenkins P.G. (jlienkins @ mactec.com); ‘John Maxwell'
Cec: Liz Edmondson

Subject: RIA Revislons

Tracking; Reclpfent : Delivery

‘Donald lannone'

Joshua L. Jenkins P.G. (fljenkins @mactec.com)

‘John Maxwell

Liz Edmondson Delivered: 1/21/2011 4:05 PM

In preparation for our telephone call this weekend I have read Don’s two emails from yesterday regarding Bens
comments. '

Due to the apparent differences between the list prepared by Ben, OSM comments expressed during this week’s meetings,
and the ongoing issue of using IMPL. AN, .

Rather than produce another final document and then have it shot down again, I think we should engage OSM
incrementally so that we start to have buy in on the new approach including the quantification of the benefits.

Therefore, I would like to go back to my previous suggestion and start developing an outline of the new RIA that
addresses both Ben’s and OSM’s requirements.

We should circulate this outline to the parties on Monday and get them to agree or modify that, before we go to the next
stage of expanding the text and analysis. We have to build consensus at cach stage so we don’t have any more wasted
effort and expenditure. '

1 still think that we should delete the use of IMPLAN, as the reduction in coal production produced by the model is in
direct conflict with the approach that OSM has already agreed for the development of Chapter of the EIS.

Lets discuss this on Sunday.
John

\

John S L Morgan
Office 859 259 0959
Cell 859 991 1414
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Liz Edmondson

From: ' John Morgan
Sent: Sunday, February 06, 2011 3:59 PM
To: Linda Carroll; Liz Edmondson
Subject: FW: Confidential: Response to Steve Gardner and John Maxwell's Emails
Tracking: Reciplent Delivery
Linda Carroll Delivered: 2/6/2011 3:59 PM
Liz Edmondson Delivered: 2/6/2011 3:59 PM

Jose's response

From: Jose Sosa [maiito:jose@polukaiservices.com]

Sent: Sunday, February 06, 2011 3:28 PM

To: Donald Iannone; J. Steven Gardner

Cc: John Maxwell; Edmundo Laporte; Josh Jenkins; John Morgan; Jose Sosa; Liz Edmondson; Mike Stanwood; Randy
Sosa; AnnShortelle; Michael C. Carroli; Will Burns

Subject: Re: Confidential: Response to Steve Gardner and John Maxwell's Emails

Don

We need any and all proof of guidance provided by OSM.

I believe we are passed getting OSM to Change.

They are all running for their political lives. . : e
MWW has decided to pull out from the rework of RIA.

We must provide what we can to meet the standard of care within the time given and provide the place holders
when the information becomes available.

jose

Sent from my Verizon Wireless BlackBerry

From: Donald lannone <diannone @ix.netcom.com>

Date: Sun, 6 Feb 2011 13:22:19 -0500

To: J. Steven Gardner<jsgardner @engrservices.com>

Cec: John Maxwell<JMaxwell @ polukaiservices.com>; Edmundo Laporte<elaporie @engtservices.com>; Josh
Jenkins<JLIJENKINS @mactec.com>; John Morgan<jmorgan @ morganworldwide.com>; Jose

Sosa<jose @polukaiservices.com>; LizEdmondson<ledmondson @ morganworldwide.com>; Mike
Stanwood<r.m.stanwood @ gmail.com>; Randy Sosa<Randy@PoluKaiServices.com>;
AnnShortelle<ABSHORTELLE @mactec.com>; Michael C. Carroll<mcarrol @bgsu.edu>; Will
Burns<wburns @bgsu.edu>

Subject: Confidential: Response to Steve Gardner and John Maxwell's Emails

Dear EIS/RIA Team Members,
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Introduction

In response to recent emails from Steve Gardner and John Maxwell, I would like to shate some information from the standpoint
of the Conceptual RIA worl. Perhaps it will help as we move forward in trying to help our ultimate client (OSM) to

succeed. Note: I have copied only those members of the team I have worked with directly over the past six months. My email
speaks directly to the issue of whether the RIA team has complied with OSM direction, which we fully have complied. As a
note, the RIA team has used its best professional knowledge and expertise throughout the RIA analysis process, but it has
worked to be highly responsive to OSM direction at every step.

First, I have the same overall assessment as outlined by Steve Gardner of everyone's situation with respect to OSM direction
and where we are today. In short, the RIA team did follow OSM's direction on the RIA, which is the main source of the problem
we see af this time related to the RIA. We have been driven hard and fast to produce when the right numbers have not been
available to us. We have been asked to do work outside our scope at various points in the past 6 months. We have been asked to
respond to OSM's major shift from producing what was intended as a "Conceptual” RIA analysis to one that now reflects the
requirements of a complete RIA as defined by OBM. And now, we are asked to perform work in two weeks that easly requires
six weeks (or more) and with only a few days of budget left because we were directed by OSM to move ahead and produce
based upon the limited data and information we had available.

As a starting point of clarification, my firm and the economic analysis team working on the RIA was hired by MACTEC to
provide consulting services to MACTEC related to the RIA. From the beginning, our client has been MACTEC. We have
worked closely, cooperatively, and positively with MACTEC throughout this process. There has been frequent communication
about our work with MACTEC on a weekly (and in many cases daily basis) to ensure that MACTEC fully understands the
nature and status of our work, Our focus throughout has been to meet MACTEC's work expectations, but with a recognition that
OSM is the ultimate client for all work completed on the RIA. :

Key Points

1. Our Current Situation: Fist of all, the RIA team is committed to doing the best it can between now and

February 23 to produce a stronger RIA document, given available time, data and information, and budget. We asked for six
weeks to develop the next draft of the RIA document, but like the EIS team, we were given two weeks to produce the next draft.
There are 1imits to what we can do in this timeframe. A concern is that this next draft of the RIA may fail to meet OSM''s
expectations. We hope this will not be the case.

2. Qur Contract SCOpe: Our contract called for an economic analysis that would provide a best available
economic understanding of the proposed SPR. Our scope was focused on producing an analysis that related to only one rufe
alternative (the preferred rule alternative or what later came to be known as EIS Alternative 5). We were asked to focus our
analysis on local areas impacted by the SPR and give primary attention to the coal mining industry and coal mining areas. We
wete specifically asked to not look at economic impacts of the SPR on electric power generation and other industries. We were
told that the costs of the rule would be of central concern given the history of the coal mining industry in fighting new
regulations on the its activities. We developed a study methodology that responded to this scope. We were given the green light
from OSM to proceed with our defined methodology. We provided a budget estimate for our work based upon this narrow
analysis scope. Our contract says nothing about producing an RIA document that meets all of OBM's guidelines for a complete
RIA, which now OSM says that it wants and needs. Nor does our contract say anything about producing an analysis of more
than one rule alternative, which we were later asked to underake by OSM, and which we did in compliance with OSM
direction.

3. What We Delivered/Provided: We produced a Conceptual RIA
document with appendices that was almost 550 pages in October 2010.
Our September 2010 early draft was close to 800 pages, which was edited
significantly by our team (including MACTEC personnel). Then in

December, we produced a new summary document that was about 70
pages in length. While none of us gets paid by the page or pound of paper,
. 2
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it is important for OSM to recognize the level of effort each of us has put
forward to meets its expectations. In addition, we have participated in a
large number of phone conferences and some in face meetings to share,
learn and receive feedback (and direction) from OSM. Also, we have
prepared several memoranda and emails as part of the ongoing
communication process about the RIA with OSM. Until September (which
coincides with our initial Conceptual RIA submission), OSM provided
very limited feedback or guidance on our work, though it was requested
by us. However, we did communicate very frequently with MACTEC
during this period. OSM's direction was to produce what we could within
the deadline. We honored this direction. Starting in September, our direct
contact with OSM increased through meetings and phone conference calls.
This direction from OSM however was never prioritized internally by
OSM and rarely provided in much detail. Our general impression was that
within OSM several different voices existed about what should be done
related to the RIA. This has greatly complicated our ability to work with
direction given to us from OSM since September. While we were never
directly (or officially) informed by OSM, it became increasingly clear to
us through OSM's feedback on the October Conceptual RIA draft and
since then (October up to the present) that OSM's expectations were
shifting away from a Conceptual RIA as our final product to a complete
RIA final product. We have been doing the best we can with very limited
budget and time to be responsive to OSM's change of direction. We have
made it clear to OSM that we cannot produce a complete RIA (with all the
OMB identified elements) given the circumstances.

4. We Have Complied with OSM's Direction Which is the Main

Source of the Problem TOday: As a point of factual information, we have followed OSM's direction
since we were brought on board by MACTEC back in July 2010 to work on an RIA for the SPR. I cannot think of a timie when
we failed to follow the Office's direction, HHowever, as we now see the direction we received from OSM in large measure
accounts for where we are today, which in OSM’s view is an RIA document that is not ready for submission to OBM. We have
been highly responsive to deliverable timelines/deadlines, which has forced us to produce an RIA document that at the present
time lacks some key elements that OSM now expects to be in the document.

5. Cart Before the Horse: Our initial direction from OSM at the beginning of the RIA work was to proceed with work on an
RIA without a full or final SPR definition to guide our work and in the absence of an EIS document, which typically contains a
large amount of the positive and negative environmental impact information that provides the basis for identifying the economic
costs and benefits of a rule, As a point of information, in most instances, the preparation of an EIS precedes the preparation of
an RIA. OSM understood this was the case, but wanted the RIA team to proceed with its work and remain on schedule. Also,
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we had repeatedly asked OSM for clarification of the rule elements and rule alternatives. We were told no additional

“information was available since the elements and alternatives were in the process of being defined. We were instructed to
remain on schedule and use the scant information available to us. Informed SPR definition and environmental impact
information related to the rule and its alternatives have been provided to us very recently with the completion of the draft EIS
and the draft language in the Preamble to the rule.

6. Conceptual RIA Direction from OSM and Many Later Changes of Direction: After the first 3-4 weeks of our work in
July 2010, it became readily apparent to the RIA team that we would not have much of the technical information and data
required to prepare definitive economic cost and benefit estimates. This information was not available because: a) the SPR was
too general to assess costs and benefits; b) the environmental impact data required for economic cost and benefit analysis was
not available; and ¢) the coal-mining industry was unwilling and unable to provide the cost and benefit impact information
needed. As background, we approached the National Mining Industry (NMA) about doing a survey of its coal members, and
NMA informed us this was not possible because only scant information existed about the proposed SPR. We conducted
interviews with selected mining companies and experts to the Colorado School of Mines as a substitute for the survey. These
interviews produced little useful cost and benefit information and data for our analysis. We then turned to the published
literature for guidance, and had even asked OSM to provide the data it had on costs and benefits. Little useful information was
provided by OSM,

In late July, we were directed by OSM to continue on with our work, and produce a "Conceptual” RIA, which represented a
"best effort" to produce interim information about economic costs and benefits on preliminary definitions of the rule

elements. We were told that a Conceptual RIA was an acknowledgement that a complete RIA (or one containing definitive costs
and benefits) was not possible or expected. We were asked to hold to the mid-September 2010 draft Conceptual RIA report
delivery date. We met that deliverable date. OSM came back with questions challenging the cost estimate numbers used in our
analysis and the assumptions underlying them. We explained to OSM that we used the best information available to us.

OSM also informed us that we would need to include an analysis of two other rule alternatives: the most stringent alternative
(EIS Alternative 2} and the least stringent alternative defined as the baseline situation (EIS Alternative 1). Again, this work was
not included in our contract scope, but we followed OSM's new direction with a recogpition that new modeling and analysis
was not possible because of limited budget and time. OSM said it was comfortable with us including best available information
on the other two rule alternatives, which we did in the October draft spbmission.

In its review of the September draft submission, we were asked by OSM to improve upon the cost data used in our analysis. We
explained that we used the approach we did because no better data and rule definitions was available to us. At that point,
because of its expertise Morgan Worldwide (MWW) was asked to develop some preliminary cost estimates for cach of the cost
estimates of the proposed rule. Once available, MWW's preliminary cost data was incorporated in a re-run of the model and the
results were incorporated in our extensive October deliverable. OSM was critical of our October RIA document with a request
for more information about the cost assumptions used in our updated analysis, based upon the MWW cost estimates.

We were informed at that point that OSM had asked the mining engineers working on the EIS to produce a best available
estimate of possible future regional and mining method shifts in the coal mining industry in light of the various SPR
alternatives. We were told to wait for this analysis and incorporate the results (though preliminary in nature and likely to
change) into our revised RIA report which we were asked to deliver as quickly as possible. We included this analysis in our
revised RIA summary report given to OSM just before Christmas. (We were asked then by OSM to provide only the essential
information needed for a proposed late January 2011 OSM submission to OMB.) OSM directed us to hold up on revisions to the
full RIA report and its appendices, and concentrate on producing a concise summary document that it conld use with OSM. We
provided what we could before Christmas to OSM, noting that much of the economic benefits data was not available and asked
for OSM assistance in identifying rule benefits. We made it clear this was only a partial response to OSM's summary document
direction. Note: While we received some feedback on economic benefits of the SPR from OSM, we did not receive a complete
list of "possible" benefits until the middle of January 2011. Since then, we have been working with other team members
(including MACTEC and MWW) to determine which and how the list of benefits could be either quantified or monetized.

We were informed after the fact that OSM had sent the incomplete December 2010 summary RIA document to the DOi's Office
of Policy Analysis (OPA) and that the OPA stated that the SPR RIA had to contain much more information (though of a
conceptual nature) aligned to the OBM complete RIA guidelines, We were surprised that OSM had submitted the incomplete
draft to OPA. We would never had advised OSM to do that. At that point, we were asked to communicate with Mr. Ben Simon
in OPA about his preliminary comments of the Conceptual RIA summary document. Again, we followed OSM's direction and
talked with Mr. Simon, which pointed to the need for a more complete RIA document, After 6 months of work, we were
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informed that OPA would be a part of the RIA review process withe DOL We were also informed at this point (now 6 months

" into our work) that our economic impact analysis methodology could not be used as the primary method of analysis in the RIA.
Mr. Simon indicated that the impact analysis could remain in the report in some fashion, but we would need to follow the OMB
guidelines for cost-benefit analysis at the national level only. This direction was completely contrary to OSM's direction all
along that we focus our attention on local areas (states and multi-state coal mining regions.) After several conference calls with
OSM, the RIA team indicated that it would work to provide a conceptual response to Mr. Simon's comments.

On January 6, 2011, OSM asked us to hold up work on the RIA until it had a chance to define the new direction moving
forward. Once again, we complied with OSM's direction and held up work, Later in January, OSM asked for the RTA team
(which included MACTEC and other contractors) to provide a new work plan outlining what could and could not be done
related to the RIA and Mr. Simon's comments. We worked with MACTEC and others to prepare this work plan, which was
provided to OSM. It was very clear at that point that our budget resources and the time would not be sufficient to meet the
requirements defined in the new RIA work plan. The work plan outlined a request for a six-week work effort and some
additional funding to complete the RIA work in as best a fashion as possible. OSM responded last week that our next draft of
the RIA was due on February 23 and that a CURE Notice was a distinct possibility from OSM to PKS, and potentially all EIS
and RIA contractors.

The draft Programmatic EIS (PEIS) was made available to the RIA team just a couple weeks ago. The document contains useful
informatjon that can be incorporated in the next Conceptual RIA draft. The EIS team has been given comments on the EIS draft,
which it must address in the short term as well. It still is not clear the extent to which the environmental impacts identified in the
EIS can be either quantified or monetized in a next draft of the RIA. While we have improved estimates of stream mile
conservation and land acreage conservation, which can be used in the RIA, there is work by MWW needed to produce revised
cost estimates in light of the new mining engineers’ analysis of production shifts and associated land and stream impacts for the
various EIA alternatives. It also is not clear which and how the various SPR benefits identified by OSM can be either quantified
or monetized at this point,

7. RIA Methodology Note: m preparation for our work back in July 2010, we defined and shared a
methodology with MACTEC and OSM that included the use of economic impact analysis (IMPLAN input-output model). We
were told to move forward. Other types of analysis were included in our methodology, including a thorough analysis of the
coal-mining industry, its trends and expected future directions. IMPLAN (or an input-output analysis methodology) was chosen
by our economic analysis team because OSM directed us to examine the "localized" impacts of the SPR on coal-producing
counties, states, and multi-state coal-producing regions. Input-output analysis is the only reasonable method to employ for this
type of localized arca analysis. (Cost-benefit analysis, as typically performed in an RIA study, would not work in conducting an
analysis of local area impacts.) After some initial test analysis with the IMPLAN model, it was clear that a credible analysis
could not be completed on all 190+ coal-producing counties across the U.S., nor was this amount of detail necessary. After
some back and forth, we settled on states and coal-producing regions as the most feasible and credible geographic area of
analysis. Then much to our surprise, we were informed in early January 2011 that economic impact analysis was not an
acceptable "lead" method of analysis for the RIA. This information was shared with the RIA team after OSM communicated
with the DOI's Office of Policy Analysis about the RIA. We are now being asked to change direction again and shift back to
the OMB cost-benefit analysis method atdhe national level,

Conclusion and Next Step
Conclusion

I do not believe it is in the best interest of OSM or the entire PKS team for
OSM to issue a CURE Notice. While as an immediate threat, it is a
strategy to motivate contractors to give OSM what it thinks it wants and
needs relative to the EIS and RIA, the CURE action (if executed) will in
the end sabotage the valuable work done on the EIS and RIA, further
delay work efforts, and work against OSM's effort to get the SPR passed.
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My personal belief is that the SPR in some reasonable version is needed to

protect the environment and keep the U.S. coal mining industry viable.
Given the unfortunate and premature release of the draft EIS document to
the media and the negative reactions by some states and the coal mining
industry, efforts to pass a successful rule have been injured. The lesson
learned here is to only move forward with EIS and EIA documents when
there is a high comfort level that their content is credible.

Politics will come into play with this rule as they do with every other rule.

As contractors on the outside, we have little to no control over the politics -

of this rule. The key in moving forward is to develop much improved team
project management within OSM, and for OSM to give much more clear
(and prioritized) direction to contractors on what is required to produce a

successful EIS and RIA, and ultimately get an appropriate version of the
SPR passed.

A higher level of trust between OSM and our team must be developed in
the future. This will be everyone's job. Beyond swapping out OSM
internal project managers, OSM needs to work on building a performance-
based internal team that is clearly equipped to do the job right from here
forward. Typical governmental/bureaucratic approaches (with typical

- chains of command) will not provide the needed project management

approach. I would urge OSM to take the time now to build that internal
team, even if that requires putting the EIS and RIA on hold for a month or
more. This team must be capable of not only getting the EIS and RIA done
successfully, but it must be capable of implementing the rule.

“Next Step on Conceptoal RIA

MACTEC has pulled together a team comprised of myself, MWW, and other consultants to produce the next round draft of the
Conceptual RIA by February 23. Hopefully we can produce a document that meets OSM expectations and those eventually of
DOI's OPA and OMB. We shall see.

My hope is that this memorandum provides a perspective of the RIA work, and the many challenges we have faced in
attempting to “hit a fast moving target.” I may have missed some points, but I have endeavored to provide as honest and
comprehensive assessment of the situation as possible from my standpoint.

Don Iannone
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On Feb 5, 2011, at 8:56 PM, I. Steven Gardner wrote:

My follow up to the email last night and response to John Maxwell’s email today. Not sure | copied everyone on this
distribution list last night, but can forward after this to make sure.

1) 1t appears OSM is trying to say we did not follow their direction, when in fact we did just that. It is OSM that has
changed their direction and is now tefling the TEAM that we must deliver the work product based on the NEW
DIRECTION within the same deadlines. | would hope the entire Team agrees. We feel PKS must make that point
abundantly clear to OSM and there must be acknowledgement on their part. f that has been done, OSM is not
recognizing it. Has OSM come out and actually said that the TEAM or members have not followed direction in some
way?

2) We feel that we have met the requirements of the SOW and directions of OSM, plus OSM'’s redirection of effort is stil}
not clear. It seems there is incredible resistance on OSM's part to agreeing they are in any way at fault.

3} We can address some of the comments made and continue to clarify our undertying assumptions, but that is going to
take time. There is still an underlying concern that OSM is trying to steer us to a desired outcome that cannot be
supported.

4) We do have backup on the directions delivered throughout the process. We are gathering what we have, but | would
rather spend our limited time addressing tegitimate comments and making progress on Chapter 4.

5) There has been entirely too much time wasted throughout this entire process. How do we serve a “Cure” notice on
OSM? | say that not wholly “Tongue in Cheek”.

5) Yes, we can agree with Dianne that “The Glass is Half Full?, but OSM is the one that spilled the other half, and now we
have to fill it again.

6) Enough venting for tonight. Back to work,

Thanks,

Steve

J. Steven Gardner, P.E.

President/CEQ

ECSI, LLC

Civil — Environmental — Mining - Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
869-259-3394 (fax)
sgardner@engrservices.com
www.engrservices.com
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‘From: John Maxwell [mailto:JMaxwell@polukaiservices.com]
Sent: Saturday, February 05, 2011 6:04 PM
To: (spr@engrservices,com); Caroline Bari; David Bell; Donald Iannone; Doug Mynear; Edmundo Laporte; J Steven

Gardner; Jaque Mitchell; Jeff Baird; Jenkins, Josh; jmahan@plexsci.com; jmorgan@morganworldwide.com; Joe Zaluski;
John Maxwell; Jose Sosa; Kathy Kelly; Liz Edmondson; Mike Stanwood; Randy Sosa; Shortelle, Ann; Singer, Robert
Subject: Preparation for Monday _

Team,

Based on the activities of the past week, we must assume that OSM will serve us a cute notice. In order to stave off

possible consequences, we should work to produce the PDEIS and RIA in as complete a condition we can for the Feb 23
submittal.

Based on the authors review of Ch 4 comments, we should identify the major comments and prepare appropriate
responses. The responses that we should prepare for Monday morning’s call w/OSM should identify/address the most
pressing items and should document those that depart from former instruction/direction from OSM. Documentation of
former direction should be presented if available {from written notes, original scope of work or email correspondence).
| will prepare notes from recent email (OSM and the PKS team). Comment specific responses will help to defend our
position and to proceed forward in the process to produce the PDEIS. If possible, provide additional input by Sunday
night or early Monday morning.

Thank you.

<image001.jpg>

john R. Mazwell

Senior Environmental Scientist
Polu Kai Services
352.258.1045

"For Officiol Use Only — Deliberative Process Materiaf"

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials
attached hereto are privileged and confidential communications intended solely for the
receipt, use, benefit, and information of the intended recipient, and is furthermore the
private property of ECSI, LLC. If you are not the intended recipient, you are hereby
notified that review, disclosure, copying, distribution, or the taking of action in reliance to
the contents of this electronic mail and any documents or other materials attached hereto
is strictly prohibited, and may result in legal liability on your part. If you have received this
electronic mail in error, please notify the sender and ECSI, LLC. immediately to arrange
for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any

government project or contract, the electronic mail and said attachments are considered to
be *FOR OFFICIAL USE ONLY AND ARE DELIBERATIVE PROCESS MATERIALS*.
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Liz Edmondson

From: John Morgan

Sent: - Sunday, February 08, 2011 1:52 pPMm

To: bwinters @osmre.gov

Subject: FW: Draft RIA

Biil,

This was another set of comments based on our QC efforts on the RIA
John

From: John Morgan

Sent: Thursday, October 07, 2010 2:40 PM

To: Joshua L. Jenkins P.G. (jljenkfns@mactec.com)

Cc: Mike Stanwood; lose@polukaiservices.com: Liz Edmondson
Subject: RE: Draft RIA

Josh,

not transferred to the State {or Tribe)

* Afurther point relates to the “arbitrary” imposition of g $2 premium for Scenario 2. Thisis applied to reflect
costs assoclated with valley fills in the Appalachian Region states. | cannot understand the rationale for applying
this toall of the regions. Based on the 2008 EIA data surface mining in the Appalachian region only provides
10.6% of the overall US coaf production.

Thanks for locking into these issues
lohn

Fi'om: John Morgan '
~ Sent: Thursday, October 07, 2010 1:00 PM

To: Joshua L. Jenkins P.G. (jljenkins@mactec,com)
Cc: Mike Stanwood; jose@Qolukaiservices.com; Liz Edmondson

Subject: Draft RIA

* Increased mining costs are passed on to the utility customer and should not negatively affect State Economic

* Decreases in mining in one region or in one type of mining will result in increases elsewhere. If US coal fired
generation remains constant

States with a high percentage of underground mining (Colorado, Utah, Nlinois and Pennsylvania) will have
minimal impacts
® The industry has many ways to respond to changes in input costs and has regularly addresses these such as the
escalation of Diesel and Ammonium Nitrate costs
- bave attached a draft document for your consideration.
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I think that the document needs significant revision and should not be issued as a draft at this stage, as all versions
submitted are discoverable and significant changes in conclusions would create creditability issues with the analysis.
I look forward to our discussion tomorrow afternoon.

John

John S L Morgan
Office 859 259 0959
Cell 859 991 1414
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Liz Edmondson

From: John Morgan

Sent: Sunday, February 06, 2011 1:51 PM
To: bwinters @ osmre.gov

Subject: FW: Draft RIA

Attachments: RIA - Key Concerns.docx

Bill,

This is some of the RIA history that you requested yesterday.
John :

From: John Morgan
Sent: Thursday, October 07, 2010 1:00 PM
To: Joshua L. Jenkins P.G. (jlienkins@mactec.com)
 Ce: Mike Stanwood; jose@polukaiservices.com; Liz Edmondson
Subject: Draft RIA

Josh,
As we discussed earlier I have reviewed the Draft RTA and have some major concerns regarding the fundamental
economics and the lack of detail about how the cost impacts, due to the proposed elements, are derived.
Some of the key issues are that:
¢ Increased mining costs are passed on to the utility customer and should not negatively affect State Economic
Output
® Decreases in mining in one tegion or in one type of mining will result in increases elsewhere. If US coal fired
generation remains constant
Increases in underground mining will increase employment due to lower productivity of underground mining
¢ States with a high percentage of underground mining (Colorado, Utah, 1llinois and Pennsylvania) will have
' minimal impacts
¢ The industry has many ways to respond to changes in input costs and has regularly addresses these such as the
escalation of Diesel and Ammonium Nitrate costs
I have attached a draft document for your consideration.
I think that the document needs significant revision and should not be issued as a draft at this stage, as all versions
submitted are discoverable and significant changes in conclusions would create creditability issues with the analysis.
1 look forward to our discussion tomorrow afternoon.
John

John S L Morgan
Office 859 259 0959
Cell 859 991 1414
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CONSULTING AGREEMENT
FOR FEDERAL GOVERNMENT PROJECTS

. CONSULTING 009
CONSULTANT: MORGAN WORLDWIDE AGREEMENT NO.: 10-092-0023
ADDRESS: P.O. BOX 888 PKS PROJECT NO.: | 10-092
CITY AND STATE: LEXINGTON, KY 40588-0388 COST CODE:;
i . John 8. L.. Morgan,
TELEPHONE: (859) 259-0959 CONTACT NAME: Prosident
SUBCONTRACT AMOUNT: Three Hundred ahd Seven Thousand and One Hundred Forty One. ($307,141)
. Department of the Inferior, Office of Surface Mining Reclamation &
OWNER: Enforcement
PROJECT: Environmental Impact Statement for Proposed Stream Protection Rule

THIS AGREEMENT, made this 14" day of June, 2010, by and between Polu Kai Services, LLC, 137 N.

Washington Street, Suite 301, Falls Church, Virginia 22046 (“Contractor”) and Morgan Woridwide Inc.
(“Consultant™). .

For the consideration hereinafter named the Consultant covenants and agrees with the Contractor as follows:

1. DEFINITIONS

a. “Prime Coniract” means the prime confract between Polu Kai Services, LLC and the Department of Interior,
Office of Surface Mining Reclamation and Enforcement, under Solicitation Number $10PS00236, including
all applicable regulations incorporated by reference therein.

b. The term “Owner” or “Owner and its representatives” shall mean the federal government agency that
awarded the Prime Contract fo the Contractor, including the agency's representatives such as the
Contracting Officer, Contracting Officar’s Technical Representative, engineer, architect or other person
whose supervision or inspection of the WORK is required to be done by the terms of the Prime Confract.

c. “Coniract Documents” for this Consuliing Agreement consist of this Agreement and any Altachments, the
Prime Contract between the Owner and Contractor (General, Supplementary and other Conditicns), the
Drawings, the Specifications, all Addenda issued prior to and all Modifications issued after execution of the
Agreement between the Owner and Confractor and agreed upon by the parties to this Consuiting

Agreement. These form the Consulting Agreement, and are as fully a part of the Consulting Agreement as
if attached to this Agreement or repeated herein.

d. In this contract the word "work” shall mean the work, labor, services, materials, and things required to be
done and furnished by the Consultant under the Contract Documents,

2. THE WORK

a. The Consultant's Work inctudes all that Work listed in Attachment A and those Contract Documents
applicable to this Consulting Agreement. A copy of the Prime Contract is Included in Attachment B. Upon

the Consultant's request, the Contractor shall provide the Consultant copies of any other Contract
Documents that are not in the Consultant’s possession.

3. SUBCONTRACT PRICE

a. The Consulting Agresment price is fixed at $307,141.00.
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4. AVAILABILITY OF FUNDS UNDER PRIME CONTRACT

a. FAR 52.232-19 AVAILABILITY OF FUNDS FCR THE NEXT FISCAL YEAR (Apr 1984) applies to the
Prime Contract and is hereby specifically incorporated hergin. This provision provides:

Funds are not prasently available for performance under this contract beyond September 30, 2010,
The Govaernment's obligation for performance of this contract beyond that date is contingent upon
the avaliability of appropriated funds from which payment for contract purposes can be made. No
legal liability on the part of the Government for any payment may arise for performance under this
contract beyond September 30, until funds are made available to the Contracting Officer for
performance and untll the Coniractor receives notice of availability, to be confirmed in writing by the
Contracting Officer.

b. In the event that the Prime Contract is not funded heyond September 30, 20_10, the Prime Coniracior shall
not be ligble to the Consultant for work performed beyond that date to the extent that the Owner is not
liable to the Prime Contractor for the same.

5. DELIVERABLES

a. The Prime Contract calls for, among other things, the preparation of a draft and final Environmental impact
Statement (EIS) to include the completion of all necessary environmental impact analyses and their
appropriate documentation and review under the requirements of the National Environmental Policy Act
(NEPA),

b. The Consultant shall diligently perform its services to ensure scheduled delivery of the draft and/or final EiS
and any other deliverables required under this Consulting Agreement. Adequate copies of such data shall
be submitted, plus the number of copies deslred by the Consultant for his use. Consultant agrees to keep
Contractor fully informed regarding his delivery schedule and will immediately advise the Contractor in
writing should delay be anticipated.

¢. Approval of a deliverable shall not relieve the Consultant of any duty and responsibility to perform the
WORK in the manner necessary to produce the results required by the Contract Documents.

6. ASSIGNMENT

a. This Consulting Agreement is not assignable and shall not be assigned by Consultant without the prior
written consent of Contractor.

7. OWNER APPROVAL OF WORK

a. The WORK shall be performed, subject to the final approval of the Owner, using that degree of skill and
care ordinanly exercised under similar conditions by reputable members of Consultant’s profession. The
Owner’s degision as to the performance of the WORK in accordance with the plans and specifications shali
be final unless the Consultant elects to dispute the Owner's determination pursuant to Paragraph 17
herein. ) : !

b. Should the Owner fail to approve any WORK furnished under this Agreement, the Consultant shall within 24
hours after receiving written notice from the Contractor of such determination, proceed promptly to make
revisions to the WORK to the extent necessary to obtain Owner approval.

8. PROGRESS AND COMPLETION

a. The Contractor shall coordinate all WORK, and unless otherwise expressed or provided, the Consultant shall
begin WORK covered by this Agresement as soon as the project is ready for such WORK, or prompily upon
verbal or wiitten notice by the Contractor, and shall carry on said WORK efficiently and at a speed that will not
cause delay In the progress of the Contractor's Work or other branches of the Work carried on by other
Subcontractors.

b. If, in the opinion of the Contractor, the Consultant falls behind in the progress of the WORK to be done under
this Agreement the Contractor may, upon forty-eight (48) hours written nofice, direct the Consultant to take
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such steps as the Contractor deems necessary to improve the rate of progress, including requiting the
Consultant to Increase the labor force, number of shifts and/or overtime operations, and to submit for approval
an ouflined schedule demenstrating the methed under which the required rate of progress will be regained,
without additional cost to the Contractor.

9. CHANGES

a.

[n the event the Contractor requests the Consuitant to review a proposed modification to the project which
may affect the Consultant's WORK, the Consultant shall respond in writing seven (7) days after receipt of
such request, stating the effect of the proposed modification upen his performance including detalls of cost
and time thereof, otherwise the Consultant shall accept the determination of the Contraclor as to the effect of
the proposed modification or change.

Additions to or changes In this Agreement shall be made only upon written order, approved in writing by the
Confractor and Consultant. Should the parties hereto be unable to agree as to the value of such WORK to be
added or omitted, the Consultani shall proceed under the written order of the Contractor from which order the
stated value of the WORK shall be omitted.

In the event the Consultant is required by the Coniractor to perform additional Work for which the amount of
compensation Is not previcusly agreed upon, the Consultant shall prepare and submit to the Contractor a
proposal describing the estimated guantities and cost involved, The Consultant shall keep accurate, detailed
and itemized records of-the costs of any such change and shall report such costs to the Contractor in the
form and manner prescribed by the Contractor, The Consultant shall, if requested, furnish each day to the
Contractor certified copies of ali timesheets, receiving and inspection reporis and all other basic documents
reguired by the Contractor to evidence the expenditures of the Consultant as a result of such change. The
Consultant's application to the Contractor for the payment shall be accompanied by certified copies of all
periinent payrolls, invoices and vouchers relating to the additional WORK. The Confractor's receipt of
acknowledgement of the Consultant's change order claims, shall not be construed as the Contractor's
acknowledgement or accepiance of the accuracy and validity of any portion theregof until such time as final
change order amounts are determined to be equitable adjustments and the signature of the Contractor is
attached thereto. Should a change result from an act or omission of the Owner, the Consuliant shall be
bound by the resolution procedures specified in Paragraph 17, claims involving Owner.

10. DELAYS

a.

Except to the extent the Owner is liable to the Contractor under the Prime Contract, the Contractor shall not
be held liable fo the Consultant should an earlier or later completion date be required, or acteleration of
performance is required, due to the acts or omissions of the Owner, Owner's representatives, Coniractor, fire
or other casualty, riots and strikes or other combined action of the workmen or others, on account of any acts
of God, or other causes beyond the Contractor's control, or on account of any circumstances to the extent
caused or coniributed to by the Consultant.

Should the Consultant be delayed in the prosecution of the WORK by the act, neglect or default in the
Contractor, Owner or Iits representatives, or by any damage caused by fire, lighting, earthcquake, cyclone, or
any casualty for which the Consultant is not responsible, then the time fixed for the completion of the WORK
pursuant to the terms of this Agreement shall be extended for a pericd equivalent to the time lost by reason of
the cause aforesaid. However, no time extension shall become operative unless a notice of claim therefore is
presented in writing to the Contractor within forty-eight {48) hours of the Consultant's knowledge of the delay
and such claim approved in writing by the Contractor, which said approval will not be unreasonably withheld,
delayed or conditioned.

The Consultant shall be liable to the Contractor for any and all loss or damage to the Contractor, or to the
Owner for which Contractor may be liable, as a result of any delay on the part of the Consultant in the
prosecution or completion of the WORK by the date agreed upon between the Owner and the Coniractor,
with due allowances being made for contingencies herein provided for.

11. NOTICE OF CURE OF CONSULTANT'S DEFAULT

a.

If the Consultant refuses or fails to supply enough properly qualified persons to maintain the schedule, or fails to
promptly pay its workers, subconlractors or suppliers, or disregards laws, ordinances, rules, regulations or
orders of any public authority having Jurisdiction, or otherwise is guilly of a material breach of a provision of this
Agresment, the Consultant shall be deemed in default of this Agreement. If the Consultant fails within three (3)
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business Days after written notification to commence and continue satisfactory correction of the default with
diligence and promptness, then the Contractor without prejudice to any other rights or remedies, shall have
the right to any or ali of the following remedies:

(i) Supply the necessary labor and materlals to complete the Consultant’s Work and charge the
reasonable and necessary cost, including reasonabla overhead, profit, attorneys' fees, costs and
expenses to the Consultant; or

(ii) Contract with one or more additional Consuliants to perform such part of the Work as the Contractor
determines will provide the most expeditious completion of the Work, and charge the reascnabls and
necessary cost to the Consultant.; or

(ili) Withhold any payments due or to become due the Consultant pending corrective action in amounts
reasonably sufficient to cover losses and compel! performance to the extent required by and to the
reasonable satisfaction of the Contractor. In the event of an emargency affecting the safety of
persons or property, the Contractor may proceed as above without notice, but the Contractor shall
give the Consultant notice promptly after the fact as a precandition of cost recovery.

12. TERMINATION FOR DEFAULT BY CONTRACTCOR

a. Ifthe Consultant falls to commence and satisfactorily continue correction of a default within three (3)
husiness Days after written notification issued under Paragraph 11 then the Contractor may, in lieu of or in
addition to the remedies provided for In Paragraph 11 issue a second written notification, to the Consultant
and lts sureiy, if any. Such notice shall state that if the Consultant fails to commence and continue
correction of a default within seven (7) Days of the written notification, the Agreement will be deemed
terminated. A wriiten nofice of termination shall be issued by the Contracior to the Consultant at the time the
Consultant is terminated, The Contractor may furnish those matierials, equipment or employ such workers or
subcontractors as the Contractor deems necessary {o maintain the orderly progress of the Work. Al
reasonable and necessary costs incurred by the Confractor in performing the Work, including reasonable
overhéad, profit and attorneys' fees, costs and expenses, shall be deducted from any moneys due or b
become due the Consultant. The Consultant shall be liable for the payment of any amount by which such
expense may exceed the unpaid balance of the Consulting Agreement Amount, At the Consultant's
request, the Contractor shail provide a detailed accounting of the costs to finish the Work.

b. ifthe Consulting Agreement is terminated for default, the Contractor or its other Consultants or
subcontractors shall have the right o take and use any of the Work belonging to the Consultant for the
purpose of completing any remaining Work.

13. TERMINATION FOR CONVENIENCE BY THE OWNER

a. Should the Owner terminate, in whole or in part, the Prime Contract for convenience, the Contractor shall
nofify the Consultant of this in writing. The Coniractor's llability to the Consultant shall be limited to the
extent of the Contractor's recovery on the Consuitant's behalf under the Prime Contract.

b. Upon receipt of a notification of a termination for convenience, the Consultant shall inmediately cease all
Work and provide ail information necessary to submit a termination for convenience claim against the
Owner. To the extent provided for under the Prime Contract and to the extent the Contractor recovers such
on the Consultant's behalf, the Consulting Agreement price and time shall be equitably adjusted by change
order for the value of the Work petformed prior to the termination for convehience. Both parties agree to
cooperate with the each other in the prosecution of any Consultant claim arising out of an Owner's
termination for convenlence, The Contractor, in it sole discration, may request that the Consultant
prosecute a termination for convenience claim, at its own cost, in the name of the Contractor for the use
and henefit of the Consultant. '

14. TERMINATION FOR DEFAULT BY OWNER

The Contractor shall notify the Consultant in writing should the Owner terminate the Prime Contract for
default. Upon receipt of this notification, the Consultant shall immediately stop the Work, follow Contractor's
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15.

16.

17.

instructions and mitigate all costs. Both parties agree to cooperate with each other in the prosecution or
defense of any federal government ciaim associated with a default termination, including excess
reprocurement costs. In the event of wrongful termination o f the Prime contract by the Owner, the
Contractor's liability to the Consultant shall be limited to the extent of the Contractor's recovery on the
Consultant's behalf under the Prime Contract, In the event Owner terminates Contractor for causs due to the
defaulf of the Cansultant, Contractor shall be entitled to recover from Consultant its reasonable costs arising
from the termination of the Prime Contract, including any liabilities to the Owner. n the event Owner
terminates Contractor for cause due to the default of Contractor, Consultant shall be entitled to recover from
Contractor its reasonable costs arising from the termination of this Consulting Agreement, including any
liabilities to the Owner. If the Contractor appeals the Owner's default determination, the Consultant ability te
recover sald costs shall not ripen until the Contractor exhausts his rights under the Gontract Disputes Act.

OWNER'S SUSPENSION OF WORK

Should the Owner suspend the Work or any part which Includes the Work for the convenience of the Owner
and such suspension is not due to any act or omission of the Contractor, or any other person or entity for
whose acls or omissions the Contractor may be liabls, the Contractor shall notify the Consultant in writing and
upon receiving notification the Consultant shall immediatety suspend the Work. To the extent provided for
under the Prime Contract, and only to the extent the Contractor recovers such on the Consultant's behalf,
the Contract price and/or fime shall be equitably adjusted by Change Order for the cost and delay resulting
from any such suspension. '

CONTRACTOR’S SUSPENSION OF WORK

The Contractor may order the Consultant in writing to suspend all or any part of the Work for such peried of
time as may be determined to be appropriate for the convenience of the Contractor. Phased Work or
interruptions of the Work for reasonable periods of time shall not be consldered a suspension. The
Consultant, after receipt of the Contractor's order, shall notify the Contractor in writing in sufficient time to
permit the Contractor o provide tmely notice to the Owner in accordance with the Prime Contract of the effect
of such order-upon the Work. The Consulting Agreement Amount or Consulting Agreement Time shall be
adjusted by Consulting Agresment Change Order for any increase in the time andfor cost of performance of
this Agreement caused by such suspension. '

Nelther the Consulting Agreement Amount nor the Progress Schedule shall be adjusted for any
suspension, to the extent that performance was suspended, due in whole or in part to the fault or
negligence of the Consuitant or by a cause for which Consultant was respensibie. The Consulting
Agreement Amount shall not be adjusted for any suspension to the extent that performance was
suspended by a cause for which the Consultant was entifled only to a time extension under this
Agreement.

CLAIMS INVOLVING THE OWNER - FEDERAL GOVERNMENT CONTRACT DISPUTES

Consultant shall make all claims for exiras, differing site conditions, defective specifications, delays and
other grounds for which the Owner may be responsible in sufficient time for the Contractor to comply with
the requirements of the Prime Contract for making such requests for equitable adjustment andfor claims to
the Owner.

If a Consultant’s claim relates 10 an act or omission of the Owner, the Consultant agrees to be bound fo the
Contractor to the same extent that the Contractor is bound ic the Owner under ihe Prime Contract and by
any and all decisions or determinations made by the Owner, Owner's representative, Contracting Officer,
hoard, court, arbitration panel, or other tribunal to the extent that the Work of the Consultant is involved.

If & Consultant’s dispute is prosecuted or defended by Contracior against Owner under the terms of the
Prime Contract, Consultant agrees to fumish all documents, statements, witnesses and other information
required by Contracior for such purpose and to pay or reimburse Contractor for all expenses and costs
incurred in connection therewith.
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g.

The Contractor, in its sole discretion, may elect not to directly prosecute claims against the Owner involving
the Consultant's Work; provided, however, that the Confractor shall authorize the Consultant, at its own
expense, to appeal in the name of Polu Kai Services, LLC. Any decision upon such appeal, when final,
shall be binding upon the Consultant. The Consultant shall keep Polu Kai Services, LLC informed of any
appeal it makes by providing copies of all pertinent documents to Polu Kai Services, LLC. The Consultant
shall indemnify and save harmless from any and ali liability of any kind incurred by or imputed to Polu Kai
Services, LLC for the submission of any fraudulent or frivolous claims against the Owner under the
Contract Disputes Act of 1978, as amended.

It is expressly understood that as to any and all materials, equipment or services fumished or agreed to be
furnished by Consultant, and as o any and all damages, If any, Incurred by Consultant in connection with the
project for which the Owner may be responsible, Contractor and its surety shali never be liable to

Consultant to any greater extent than the Owner Is liable to Contracior, less Contractor's normal overhead
and profit.

Nothing In this clause nor any authorization or offer that may be made shall be deemed to constitute
acceptance or acknowledgment by Polu Kai Services, LLC of the validity of the Consultant's claim or any
part thereof, nor be deemed to limit or in any way restrict Polu Kal Services, LLC from taking any actions,
including available remedies, it deems appropriate to protect its own interests.

The Consultant shall continue performance in a diligent manner pending any dispute resolution proceedings.

18. CLAIMS NOT INVOLVING THE OWNER

a.

As to digputes not involving an act or omission of the Owner, the Consultant shall submit its claim fo the
Contractor for a determination. The Contractor shall provide a written decision to the Consultant. The
decision of the Confracior shail be final and Conclusive unless within twenty (20) days from the date of
receipt of such copy, the Consultant makes written demand to the Contractor for relief as required by Sub-
paragraph “b" below. The Consultant shail diligently perform the Work, including any disputed Work,
pending resolution of a dispute or legal proceedings.

Af the Consultant makes a timely demand for relief as provided in subparagraph “"a” above, the Parties shall
submit the matter to litigation before a court of competent jurisdiction in Virginia,

The Prevailing Party in any arbitration or litigation shall be entitled to attorney fees and costs associated
therewith, as determined by the adjudicator of the dispute.

19. COMPLIANCE WITH LAWS

20.

a. The Consultant agrees to be bound by, and at its own costs comply with, all federal, state and local laws,

ordinances and regulations {the Laws) applicable to the Work, including but not limited to, equal employment
opportunity, minority business enterprise, women's business enterprise, disadvantaged business enterprise,
safety and all other Laws with which the Consultant must comply. The Consultant shall be liable to the
Contractor and the Owner for all foss, cost and expense afiributable to any acts of commission or omission by
the Consultant, its employees and agenis resulting from the failure to comply with Laws, including, but not
limited to, any fines, atlorney's fees, penalties or corrective measures.

INSURANCE

. Without prejudice to Consultant's liability fo indemnify Contractor as stated in the INDEMNIFICATION

provision of this Agreement, Consultant shall procure, at its expense, and maintain for the duration of the
Agreement, the following insurance policies, with a financlally responsible insurance companies, reasonably

‘acceptable to Contractor, with policy limits indicated below. Notwithstanding any provision contained hereln,

the Consultant, and its employees, agenis, representatives, consuliants and lower-tier subcontractors and
suppliers, are not insured by Contractor, and are not covered under any policy of insurance that Contractor
has obtained or has in place.

+  General liability insurance covering claims for injuries to members of the public or damage to property
of others arising out of any negligent act or omission of Consultant or any of its employees, agents, or
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subcontractors in the following amounts: perscnal injury: $1,000,000 per occurrence, $2,000,000
aggregate; and property damage $1,000,000 per occurrence, $2,000,000 aggregate.

*  Professional liability Insurance with a $1,000,000 per occurrence and $1,000,000 aggregate. If the
: insurance is & "claims made" policy, it shalt be maintained in effect for two (2) years after completion
of all Work under the Consultant Agreament.

* Workers' compensation insurance in the statutory amoLint or $500,000 whichever is greater.
Consultant agrees to maintain this insurance throughout the life of the Consulting Agreement.

= Automobile liability insurance in the following amounts: bodily injury: $1,000,000 per occurrence,
$1,000,000 each person; and $1,000,000 each occurrence.

s The Contractor will be named as an additional insured with respect to the Consultant’s insurance
coverage with respect to General Liabllity, and Consultant walves subrogation against the OWNER
and Contractor as to the General Liability policy.

21. INDEMNIFICATION

a.

22,

The Consultant shall indemnify, defend, and hold harmless Contractor, tis employees, agents, consultants,
subcontractors, officers, and directors from and against any and all lawsuits, actions, legal or administrative
proceedings, claims, demands, damages, costs, expenses and liabilities of whatsoever nature, whether direct,
indirect, or consequential, contingsnt or actual, which arise out of or are in any way related to an act or omission
in the performance of the Work provided to the Contractor under this Consulting Agreement for which Consultant
is legally llable. Such damages include but are not limited to injury to or death of persons, loss of or damage to
property (including loss of use thereof), and economic loss, including lost profit or opportunity, pollution, and
environmental impairment, and natural resource damages.

PROGRESS PAYMENTS
SEd

Consultant may submit invoices to Contractor for progress payments, not more than once each month and io
be received by Coniractor by the 14th calendar day of each month. Such invoices will represent the vaiue of
the completed services and will be prepared in a form and supported by documentation reasonably required
by Contractor and the Owner. Invoices will be reviewed and approved by Contractor before submittal to the
Owner. ) :

With each progress payment, the Consultant shall certify that all of its sub-consultants, suppliers and/or
subcontractors have been paid in connection with the services invoiced.

Contractor shall make payment to Consuitant within seven (7) days after Contractor's receipt of payment from
the Owner for work satisfactorily petformed by Cansultant and approved for payment by Contractor; or
Contractor shall notify Consultant in writing of its intention to withhold all or any part of the amount of payment
along with the reason for any nonpayment.

23. FINAL PAYMENT

a.

b.

Application. Upon acceptance of the Work by the Owner and the Gontractor and receipt from the Consultant
of evidence of fulfillment of the Consultant's obligations, the Contractor shall incorporate the Consultant's
application for final payment into the Contractor's next application for payment to the Owner without delay, or
notify the Consuliant if there is a delay and the reasons thersfore. '

Reguirements. Before the Contractor shall be required to incorporate the Consultant's application for final
payment info the Contractor's next application for payment, the Gonsultant shall submit to the Contractor all
documentation reasonably necessary to obtain Owner approval of final contract closeout. - :

Time of Final Payment. Final payment of the balance due of the Consulting Agreement Amount shall be
made to the Sub-contractor within seven (7} days after receipt by the Contractor of finat payment from the
Owner for such Work.
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f.

Waiver of Clalms. Final payment shall constitute a waiver of all claims by the Consultant relating to the Work,
but shall in no way relieve the Consultant of liabllity for faulty or defective Work or services discovered after
final payment, nor relieve the Contractor for claims identified by the parties as unsettled at the time of such
payment. .

Payment non Acceptance. Payment to the Consultant does not constitute or imply acceptance of any portion
of the Work.

Overpayments. If the Consultant becomes aware of a duplicate subcontract payment or that the Contractor has
otherwise overpaid on a subcontract payment, the Consultant shall immediately notify the Contractor and
request instructions for disposition of the overpayment.

24, SUBCONTRACTING

a.

Consultant shall obtain written consent from the Contractor prior to subcontracting out any portion of the
Work.

25. APPLICABLE LAWS,

Regardless of the place of performance, this Consulting Agreemeant shall be governed by the federal law of
government contracts. This includes the Federal Acquisition Regulations (FAR) ot any other regulation that
implements or supplements the FAR, This Subcontract shall be governed by and consirued in accordance
with the laws of the Commonwealth of Virginia without regard or application of its conflict of laws provisions.
The Consultant also agrees to comply with any applicable federal, state, and local laws, rules, regulations
and ordinances.

26. SEVERABILITY

a.

The partial or cornplete invalidity of any one or more provisions of this Agreement shall not affect the validity or
continuing force and effect of any other provision.

27.-NO WAIVER OF PERFORMANCE

a. The failure of either Party to insist, in any one or more instances, upon the performance of any of the terms,
covenants or conditions of this Agreement, or to exercise any of its rights, shall not be construed as a waiver or
relinguishment of any term, covenant, condition or right with respect fo further performance.

- 28. TITLES
a. The titles given to the Articles and Paragraphs of this Agreement are for ease of reference only and

shall not be relied upon or cited for any other purpose.

29. PROHIBITION AGAINST CONTINGENCY FEES OR GRATUITIES

a.

The Contractor and the Consultant shall perform their obligations with integrity, ensuring at a minimum that {a)
conflicts of interest shall be avoided or disclosed promptly to the other Party and (b) Contracior and the
Consuttant warrant that they have not and shall not pay nar receive any contingent fees or gratuities to or from
the other Party, including their agents, officers and employees, Subcontractors or others for whom they may be
liable, to secure preferential treatment.

30. IMMIGRATION

a.

Consultant by sighing below represents and warrants that it is, and will remain, in compliance with any and all
provisions of the Immigration Reform and Control Act of 1986 (IRCA), as amended, the immigration and
Nationality Act, as amended, the lllegal Immigration Reform and Immigrant Responsibility Act of 1996, as
amended, and all other applicable Immigration taws, rules, and regulations (Immigration Laws) including all
form 1-2 verlfication, E-Verify, and record keeping requirements, Consultant shall Indemnify and hold
Contractor and its Surety harmiless from any clalms or liabflities, including any damages resulting from Work
stoppages or delays occasioned by or arising from any subcontractor noncompliance with IRCA or any such
immigration laws, ordinances, rules, regulations, orders or decislons, as relates to the Work of this Consulting
Agreement. The Consultant agrees to submit a certification, acceptable to contractor that its employees have
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3.

32.

33.

34.

35.

presented the correct documents to legally work in the United States, Consultant also agrees to insert the
substance of this clause, including this paragraph, in all Subcontracts or Purchase Orders hereunder.

BUSINESS ETHICS & COMPLIANCE

The Consultant, by signing this Agreement, hereby certifies that it has reviewed the requirements of FAR
£2,203-13 and 52.203-14, that it {1} already has or will adopt a written code of business ethics and conduct
within 30 days of the award of this Consulting Agreement, (2) will otherwise comply with the applicable
requirements of the above referenced FAR provisions, which are incorporated by reference in this Consulting
Agreement, and (3) will include the substance of thase FAR provisions in lower tier subcontracts or purchase
orders in excess of $5,000,000 and which anticipate a performance period in excess of 120 days. Upon
Contractor's request for verification, the Consultant shall furnish to it a copy of its written code business ethics
and conduct and satisfactory evidence of an on-going business ethics awareness and compliance program
as required by FAR 52.203-13, This clause is not applicable if the subcontract or purchase order is for
$5,000,000 or [ess unless a different dollar timit is required by the terms of the Prime Confract.

FEDERAL ACQUISITION REGULATIONS

Consultant agrees to be bound to the Federal Acquisition Regulations applicable to the Prime Contract as if
fully stated herein,

CONTRACT DISPUTES ACT AND TRUTH IN NEGOTIATIONS ACT CERTIFICATIONS

. With respect to any Consultant claims submiited by Confractor to Owner, Consultant agrees to provide at

the time of the submission of the claim to Contractor or at the time of agreement to the Change Order a
certification signed by a senior company official in charge of the Work involved, that the claim is made in good
faith, that the suppotting data are accurate and complete and that the amount requested accurately reflects
the contract adjustment for which Consultant believes the Owner is liable. Consultant agrees Confractor may
rely exclusively on this certification in proyiding any certification Contractor may be required to submit to the
Owner insofar as the claim includes a claim for or on behaif of Consultant. Consultant further agrees to
recettify its claim in the above form at any time requested by Contractor.

CERTIFICATION AND DISCLOSURE REGARDING PAYMENT TO INFLUENCE CERTAIN FEDERAIL
TRANSACTIONS

The Consultant, by signing this Agreement, hereby certifies that to the best of his or her knowledge it complies
with the requirements set forth in FAR 52.203-11 - Certification and Disclosure Regarding Payment to
Influence Certain Federal Transactions (Sept 2007), that to the best of its knowledge and belief no Faderal
appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress on its behalf in connection with the awarding of this contract, and that the
Consuitant will include the language of this certification in all subcontracts, purchase orders, purchase
agreements, etc., awards in excess of $100,000 and require that all recipients of such a subcontract, purchase
order, purchase agreement, etc., lo certify and disclose accordingly and to obtain the equivalent cerfification
from lower tier subcontractors or suppliers with contracts or purchase orders in excess of $100,000.

ENVIRONMENTAL COMPLIANCE

CLEAN AIR AND WATER The Consultant, by signing this Agreement, hereby ceriifies that (a) Any facllity to
be used in the performance of this preposed contract is not listed on the Environmental Protection Agency
(EPA) List of Violating Facilities; (b) The Consuitant will immediately notify the Contractor, before award, of the
receipt of any communication from the Administrator, or a designee, of the EPA, indicating that any facifity that
the Consultant proposes to use for the performance of the contract is under consideration to be listed on the
EPA List of Violating Facilities; and (¢} The Consultant will include a certification substantially the same as this
certification, including this paragraph (c), In every nonexempt Consuliing Agreement.

Consultant agrees to comply with all environmental laws, ordinances, rules, regulations, orders and decisions

Page 9 of 106

151



36,

37.

38.

issued by any federal, state or local body or agency relating to Consultant providing product(s) andfor
service(s) pursuant to this Consulting Agreement. Consultant also agrees to comply with all Qwner's rules,
regulations, orders, decisions, security requirements, etc. Consultant shall indemnify and hold Contractor
harmiess from any claims or liabilities arising from any of its noncompliance with any such laws, ordinances,
rules, regulations, orders or decisions, as relates to the Work of this Consulting Agreement,

JOINT DRAFTING

The Parties expressly agree that this Agreement was jeintly drafted, and that they both had opportunity to
negotiate Its terms and to obiain the assistance of counsel in reviewing its terms prior to execution. Therefore,
this Agreement shall be construed neither against nor in favor of either Party, but shall be construed in a
neutral manner.

INDEPENDENT CONTRACTOR

Consultant is an independent contracter and will maintain complete control of and responsibility for its
employees, agents, methods, and operations. Nothing contained in this Consulting Agreement will create any
contractual relationship between the Consultant and the Owner.

ENTIRE AGREEMENT

This Agreement and all Attachments described herein contain all the terms and conditions agreed on by the
Parties hereto, and no other term or agreement, oral or otherwise, respecting the subject matter of this
Agreement shall be deemed tc exist or to bind any of the Parties hereto.

The Contractor and the Consultant for themselves, their successors, executors, administrators and assigns,
hereby agree to the full performance of the covenants of this Agreement. This agfeement becomes binding
only after both parties have signed the agreement. The Contractor reserves the.right to retract this
agreement before it becomes binding.

IN WITNESS WHEREOF, they have executed this Agreement the day and year first written above

WITNESS: BY: CONTRACTOR

POLU KAI SERVICES, LI.C

BY: CONSULTANT

WITNESS: MORGAN WORLDWIDE, INC.

John 8. L. Morgan
President
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ATTACHMENT A
SCOPE OF WORK

Task Asslgnments MTM-VF EIS

Discipline Task ECSI MACTEC | MORGAN Plexus PKS
Profect Management PKS, PLEXUS X H
Kick-Off Meeting Edl ) K A X % %
Management, Progress Meetings ali ¥ X X X X
Adminlstrative, {interagency Coardination fall X H X %
Bocument -
Production, ;)A ﬁev]lﬁv:ls - all X X X X X
Genaral (Mul- oo Hon o all X X X K S
Disciplinary) Comments
Preparation of PMP PKS, PLEXUS X
DEIS B FEIS Production  [PKS, PLEXUS % X
GIS ECSI, MACTEC X ®
Terrestrial & Aquatic MACTEC ECS- OA x ‘ ,
Ecology
Blological Endangered Species (Inc
Ecological | " |MACTEC .
logle Sec 7 consultation) ACTE ECSI - 0A ¥ ¥ *
"|Weatiand Management  |ECSI MACTEC - QA H ¥ X
Paleontclogy,
Archaeology & Cultural  |MACTEC ECSI- QA x H
{Inc. Sec.106 consult.)
Occupational & Puhlic
Health & Safety MACTEC MORGAN - QA ¥ 48,000 )
Modeling, Statistical
Analysis & Risk kel ¥
Utilkty & Infrastructure  [MACTEC X
Socloeconomics & .
v dustice MALTEC MORGAN - OA K $7.904
Soclal, Cultural, Wigual Resources ECSI X
Regulatory
Recreational Landscape
ECSI
Architecture ¥
Adaptlve Management  ECSI M
RIA MACTEC MORGAN - QA X $22,339
Public Involvement
{Scoping, Hearings, PLEXLS PKS- QA X 410,000 %
Comments)
Land Use Management: [ECS1 MACTEC - QA X X
Water Resource Plaining [ECSI MACTEC - QA X %
Surfack and Grouncwatar]
i ECS| - 30,564
Hydrolagy | MORGAN - QA X 430,56
|Geomorphology & Fluvial £Cs) MORGAN - 0A X 811,524
Processes K
Yopography MORGAN ECSI- QA ¥ ~$89,000
Physical, Chemical Su!] ,sde"m ECsi Ll :
Mihing ECSI MORGAN - QA ] $34,161
Mineral Resouvces MARGAN ] 578,000
Geology & Selsmidty ECSI MORGAN - QA 'S $15,649
Radioactlve &Chemical )
; Ecsl c-
Contamlnant Transport MACTEC- QA * X
Alr Qualkty, Meteralogy MACTEC ECS1- OA x X
& Nolse
' $$307,141
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ATTACHMENT B
CONTRACT DOCUMENTS
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SECTION C - SUPPORTING INFORMATION, SPECIFICATIONS, AND REFERENCE MATERIALS

Office of Surface Mining, Reclamation & Enforcement
(OSM)

Statement of Work
For the
Preparation of an
Environmental Impact Statement

Page 13 of 106 .

155



STATEMENT OF WORK

1.0 INTRODUCTION

The OSM will require Contractor support services for the preparation of a draft and final
environmental impact statements (EiS) prepared under the National Environmental Policy Act
(NEPA). Contractor support services will be required also for: preparing floodplain and
wetlands assessments, complying with related Executive Orders, statutes such as the National
Historic Preservation Act and the Endangered Species Act and their implementing regulations,
policies, guidance and procedures; incorparating NEPA values (such as analysis of cumulative,
offsite, ecological, and socioeconomic impacts); preparing supplemental analyses, compiling
environmental information to support the NEPA process, and evaluating environmental
information used in EISs. This Scope of Work {(SOW) describes in a general manner the range of
services that are anticipated over the duration of this contract.

This SOW provides for the analysis of the potential environmental impacts resulting from the
proposed rulemaking action as well as its alternatives, to include the no action aiternative. The
federal action, together with the alternatives related to it, is hereafter referred to In this SOW
as the proposed action and its alternatives.

2.0 BACKGROUND

2.1 NEPA is our basic national charter for the protection of the environment. It establishes
policy, sets goals, and specifies the process for carrying out the policy. In part, NEPA states that
all federal agencies shall "utilize a systematic, interdisciplinary approach which will insure the
integrated use of the natural and social sciences and the environmental design arts in planning
and in decision-making which may have an impact on man's environment. " NEPA, at Section
102(2)(C), requires federal agencies to include in every recommendation or report on proposals
for legislation and other major federal actions significantly affecting the quality of the human
environment, a detailed statement known as an EIS on: “{i} the environmental impact of the
proposed action, (i} any adverse environmental effects which cannot be avoided should the
proposal be implemented, {iii) alernatives to the proposed action, (iv) the relationship
between local short-term uses of man's enviranment and the maintenance and enhancement
of long-turn productivity, and {v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be implemented.”

2.2 The Council on Environmental Quality’s (CEQ’s) NEPA implementing regulations, at 40 CFR
§1500-1508, are binding on all federal agencies, and establish the minimum general
requirements that assure NEPA compliance. These CEQ regulations establish a multistage
process that describes how the agency is to analyze and describe to the public and the decision
maker any significant environmenta! impacts that could result from carrying out a proposed
action,

Page 14 of 106
156



STATEMENT OF WORK — CONTINUED

2.3 The CEQ regulations at 40 CFR § 1502.10 establish requirements for an EIS. The
recommended format is described at 40 CFR 1502.10: (a) cover sheet, (b) summary, {c} table of
contents, (d) purpose of and need for action, (e) alternatives, including the proposed action
(sections 102(2)(C)(iii) and 102(2{E) of NEPA), {f) affected environment, (g) environmental
consequences (especially sections102{2)(C) (i), (i) (iv}, and (v} of NEPA), (h) list of preparers, (i)
fist of agencies, organizations, and persons to whom copies of the EIS are sent, {j) index, (k)
appendices (if any).

2.4 The Department of the Interior regulations contains its procedures for implementing NEPA
and is located at 43 CFR Part 46. These regulations also contain the Departmental policies and
procedures for compliance with NEPA, Executive Order (E.0.) 11514, E.O. 13352, and the
Council of Environmental Quality’s {CEQ's) regulations {40 CFR Parts 1500-1508). Department
officials will use these regulatory requirements in conjunction with and supplementary to these
authorities,

2.5 OSM has provided as attachment #1 draft language to be inserted in the portions of the EIS
that describe the “purpose and need for agency action”. The list of “alternatives including the
preferred alternative” is provided as attachment #2. All other portions of the EIS, which are
prepared by a Contractor, are subject to review and approval of data and analyses by OSM and
cooperating agencies.

2.6 Proposed actions, alternatives, and issues to be addressed in the OSM’s NEPA documents
may be highly complex, and the subject areas may be technologically and scientifically
precedent-setting. The proposed actions and range of alternatives to the proposed actions that
may need to be analyzed are often unpredictable and may change during document '
preparation of the Draft EIS (DEIS) and the Final EIS (FEIS) as a result of factors such as agency
evaluation and negotiation, public comment, or external developments. The Contractor will be
expected t0 make corresponding changes in research, data collection, analysis and related
documentation and services.

2.7 The EIS preparation requires an integrated interdisciplinary approach. The preparers’
disciplines must be appropriate to the identified scope and Issues. The NEPA document
preparation team shall include but is not limited to: various fields of engineering, surface and
groundwater hydrology and water quality, geomorphology and fluvial processes, geology and
seismicity, air quality and meteorology, radioactive and chemical contaminant transport, traffic
and transportation safety, terrestrial and aquatic ecology, land use management, endangered
species biology, soil science, wetland management, water resource planning, paleontology,
archaeology and cultural resources, utility and infrastructure design, occupational and public
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health and safety, noise, socioeconomics, visual resources, recreation, landscape architecture,
environmental justice, adaptive management, modeling, statistical analysis, and risk
assessment. ' '

STATEMENT OF WORK ~ CONTINUED

2.8 These NEPA documents will address highly controversial issues and will be
subject to rigorous review by experts in scientific and legal fields, federal and state agencies,
tribes, interest groups, the general public, and the courts.

A. SCOPE

3.1 This SOW is for the preparation of a draft and final EIS to include the completion of the necessary
environmental impact analyses and their appropriate documentation and review under the requirements of
the National Environmental Policy Act (NEPA). The EISs and the processes for their preparation must be
consistent with and meet all requirements of NEPA and implementing CEQ regulations (hereafter
referred to as the CEQ regulations) and guidance. These requirements are referred to collectively
hereafter as the federal NEPA requirements, or simply NEPA, Contfactor data collection, analysis, and
documentation will identify and evaluate all relevant impacts, conditions, and issues associated with the
proposed action, and the alternatives in accordance with NEPA.

3.2 The EIS shall:

A. Include a cover sheet, table of contents, summary, introduction, including a
description of the proposed federal action (the rulemaking), the purpose of
the proposed action, and the need for the action, and a description of the
organization of the document, a discussion of background information
Including issues raised in the comments on the ANPR, and a description of the
scope of the EIS analysis;

Describe the alternatives of the proposed action;

C. Describe existing conditions and environmental impacts resulting from the
proposed action and related to the physical environment, including
topography, geology, soils, mineral resources, hydrology, ecology,
meteorological conditions, air and noise quality, environmental justice,
economics, cultural environment {including but not limited to: population,
employment, housing, land use, zoning, transportation, utilities and
community);

D. Describe unavoidable adverse impacts, and any mitigation;

E. Describe the refationship between the local short-term uses of the human
environment and the maintenance and enhancement of the long-term
productivity;

F. Describe the potentlal alternative courses of action (including no action} and
their impacts; '

G. Analyze the unavoidable commitment of resources required to complete the
proposed action;

®
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STATEMENT OF WORK — CONTINUED

H. Contain a Regulatory Impact Analysis with cost-benefit data that fulfills the
requirements of sections 6(a}(3) (B) and (C} of Executive Order 128686, 40 CFR
1502.23, OMB Circular A-4 and the Regulatory Flexibility Act {5 U.5.C.601).

I.  Discuss the public awareness of the proposal; list the agencies, groups, and
individuals consulted during the environmental review process and public

comments;

J.  Provide documentary support for all of the above;
1} Setthe analysis of alternatives against the base alternative of

“no action”.

2) Documents prepared shall include, but not be limited to:

a.

Collection and analysis of all available
pertinent data;

Identification of short and Jong-term impacts;
Definition and discussion of potential primary
impacts;

Categorization of potential impacts by
geographic area {i.e., on-site, immedlate
vicinity, watershed, regional, national, etc);
Comparative analysis of the alternative courses
of action.

The final product of the Contract will be a
detailed analysis of all potential impacts that
reasonably can be expected to occur as a
result of the proposed action. Measures to
neutralize or eliminate adverse impacis of the
proposed action shall be discussed in detail.
Potential adverse impacts which cannot be
reasonably avoided shall be discussed in detail,
along with measures to mitigate these
impacts.

3} Use of existing information ,
Existing information shall be fully utilized in order to avoid
duplication of previous research that may be pertinent to the
proposed action. On the date of the award of the contract, the
OSM will furnish the Contractor with all known pertinent data
and documents; however, such data is limited. The Contractor
shall be solely responsible for accessing and utilizing all non-
O5M sources which are relevant to the proposed federal

action.
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STATEMENT OF WORK ~ CONTINUED

4) Collection of Empirical Data
The use of various analytical modeis by the Contractor in
assessing the environmental impacts arising from the proposed
action will necessitate the establishment of a data baseline.

Existing data available from Federal, state, and local
government agencies and tribes shall be used whenever
possible, assuming that the data is widely considered as
accurate and extant (i.e. Standard Methods). It shall be the
sole responsibility of the Contractor to obtain all information
necessary for the full, accurate, and timely completion of the
contract. The Contractor shall also be responsible for
thoroughly reviewing and assessing the validity of previously
generated data and shall provide a complete detailed
description of the methodology used in this regard. The
Contracter shall institute a professionally acceptable program
of empirical research and data collection in those areas where
data does not exist, is insufficient for thorough analysis, or is
deemed as obsolete,

[t is important that the data assembled from all sources is as
comprehensive as possible, based on professionally accepted
standards. The data should include, but not be limited to:

a. Pertinent demographic and socioeconomic
data;

b. Employment and commercial activity data;

c. Data on the physical environment (including
but not limited to: ecology, geology, hydrology,
seismology);

d. Data relating to local land use regulations and
local land use plans;

e. Data relating to historic preservation and the
potential impacts of the proposed rulemaking;

f. Data relating to potential archaeological
impacts;

g Water management plans and flood plain
studies; :

h. Data relating to National Ambient Air Quality
Standards (NAAQS) and the Impact of the
proposed rulemaking.
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STATEMENT OF WORK — CONTINUED

STATEMENT OF WORK -- CONTINUED

A summary of NPDES, 404, and 402 stream
refated permits associated with coal mining for
the last five (5) years {source EPA and COE), A
narrative describing the Corps of Engineers’
{COEs) 2008 compensatory mitigation rule
influence on stream restoration projects
completed under SMCRA permits.

A Compatison and contrast of SMCRA material
damage definition and existing degradation
policies associated with the Clean Water Act
(CWA) {303d).

Provide narrative describing variations in the
404 and 402 permitting process across EPA
regions and Corps Districts to acknowledge
regional differences in how coal mining
activities are regulated under the CWA.
Recent EPA letters have addressed the in parts
of the Appalachian Region. OSM will provide
data for the Contractor to review and provide
analyses summary.

Provide a narrative of the programmatic
overview of current state program
requirements to include but not limited to:
buffer zone variances, monitoring, and
reclamation technigues and standards.

. Provide an overview of how recent

implementation of SMCRA relates to the
conditions of the 1996 Biological Opinion (as
covered in previous in the attached ElSs). OSM
will provide to the Contractor species specific
protection and enhancement plans and any
other applicable materials attained from FWS,
An assessment of the location of each coal
mining region with regards to climate and
geology (The attached 2008 EIS provides
background information).

A comparison and contrast of federal agency
(COE, EPA, USGS, 05M) definitions of
intermittent and ephemeral streams.

An assessment of the extent of threatened and
endangered (T&E) species in coal fields
potentially impacted by mining related stream
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impacts {Source state heritage program

databases}.

9. The contractor shall perform all NEPA
consultation associated with this project. This
is to include but is not limited to Section 7
consultation,

r. The Contractor shall identify cumulative
effects, to include but not limited to:

STATEMENT OF WORK — CONTINUED

Review the three (3) most recent
reports of the biennial state water
guality {305b) reports to identify
trends of non-coal mining related
impairments within the coal field
basins.

Provide a narrative of the water
guality monitoring requirements,
at the program level, from the
completion of mining to phase |l
bond release. OSM will provide
the data to the Contractor for
comparison and analyses.

An assessment of future mining
activity using the coal industry’s
projection.

A summary of 303d related
watershed scale analyses
conducted within the last 10 years
that are related to coal mine
impacts, Provide a comprehensive
fist of all303d fisted streams within
the coal fields along with the
causes of impairment for each
stream. Identify any observed
patterns within the list.

GIS products should be used to
support topics in a spatially
distributed pattern. Examples
include but are not limited to: 303s
listed streams, density of

coal related valley fills per 10 digit
coalfield watershed, location of
each coal mining region with
regards to climate and geology,
T7E per 10 digit coalfield
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STATEMENT OF WORK — CONTINUED

watershed recently observed
ranges in total dissolved solids
(TDS), sulfate, pH, and selenium
per watershed.

vi.  Determine specific state program
requirements for miningin a
stream buffer zone {variances to
fill, mine through, or any activity
within one hundred (100) foot
buffer zone), this shall include but
not limited to: the process for
granting variances (i.e. conditions
for granting), state restoration
standards for mining through a
stream, including monitoring
provisions, assessment standards
for restored streams — standards
for bond release, process by which
the Regulatory Agency determines
the recovery of restored streams
{i.e. habitat, chemistry, flow,
macroinvertebrates, fish, mussels,

et

vii. A narrative summarizing peer
reviewed publications resulting
from long term studies on water
quality impacts from surface and
underground mines. A compilation
of some of the studies is provided
in attachment #2.

s. Narrative describing trends in permitted
activities involving Approximate Original
Contour {AOC) variances by operation type and
with topographic, geologic, and hydrologic
tonsiderations.

t. A narrative of fill minimization/optimization
procedures associated with excess fill
operations, including specific review of water
quality, excess spoll fill operations, including

~ specific review of water quality, excess spoil
fills, under drains, sloped, stability, stream
mitigation, and surface drainage control.

u. A watershed scale review of geomorphic
reclamation; land forming, stream
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reconstruction, and stream restoration
techniques designed to approximate the
natural system.

v, Topics to be included for Material Damage to
Hydrologic Balance — Cumulative Hydrologic
Impact Assessment {CHIA) topics include but
are not limited to:

i.  Anarrative summary of existing water
quality and quantity (surface and
ground water} downstream of coal
mine sites at a CWA 305(b) scale with
emphasis on regional analysis.
Including but not limited to: active and
reclaimed mines {water quality, flow,
loadings), land use categories
(identified as a percentage) within a
CWA 305(h) scale, percent of disturbed
relative to bond release status,
percent of valley fills, percent of
remined areas, and identification of
mining impacts (surface and
underground) to existing groundwater
conditions. Source material shall
include most recent coal field
watershed and hydrology reports
{USGS}).

ii. Acompilation of the scores of
biological indices as related to water
quality and stream classifications from
characterizations or ratings produced
through aquatic life monitoring or
bioassessment protocols.

STATEMENT OF WORK — CONTINUED

iii.  Anarrative describing the state and
federal standards applied to stream
restoration and mitigation projects for
mine activities associated with mine-
throughs, fills, and undermining.

iv.  Provide a narrative of the regulatory
program criteria/standard used for
determining material damage. This
includes the guantitative and/or
qualitative methods used. Identify
state methodology/standard/process
for conducting CHIAs, including the
steps taken to develop the CHIA and
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any post mining CHIA evaluations.
Determine how data are collected,
stored, and managed in the CHIA
evaluation. Identify the extent that
data are stored electronically, regularly
maintained in databases, and used in
hydrologic evaluations. Assess the
compatibility of electronic databases
relative to the national mapping
initiative. OSM will provide the data
for the Contractor’s evaluation and
analyses.

w. Compile alist professionally recognized
bioassessment protocols currently in use by
state or federal agencies to assess the
biological condition of streams. For each
protocol identified, provide a narrative
describing the taxa utilized and the agencies

using each specific protocol.

For purposes of evaluating reasonably foreseeable sigpificant adverse
effects pursuant to 40 CFR 1502.22, if there is incomplete or
unavailable information, the Contractor shall make clear that the

o : information is facking and shall provide a statement of the relevance
of the incompleie or unavailable information, a summary of existing
credible scientific information relevant o

STATEMENT OF WORK — CONTINUED

evaluating those effects, and the Coniractor’s evaluation of these
impagcts, consistent with section 1502.22,

The recommended outline shali be in accordance with CEQ |
regulations.

B. TECHNICAL REQUIREMENTS

4.1 Technical direction for preparation of the EIS will be provided by the Contracting Office
Representative {COR} who will be designated by the Contracting Officer.

A. The Cantractor shall use Microsoft Word ‘07, for the preparation of all deliverable
documents. All documentation must use Times New Roman 12 font. Software
used for analyses and modeling may be proprietary but calculations obtained from
applying such software must be provided to COR.

B. All deliverables must be submitted in digital format that is searchable.
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C. The Contractor shall prepare a project management plan based on the scope of
work description. The project management plan shall identify how each task
element is addressed in the document.

D. Contractor shall implement a formal change control process and prepare a cost
report that identifies the cost of a draft EIS and the basis of the cost estimates,
Each revision of the cost report will be submitted to OSM for review so that the
incremental costs of changes and corrections may be tracked. The basis of the cost
estimates should include such categories as approach, cost assumptions, cost
elements, direct labor, fringe benefits, direct costs, overhead, travel, general and
administration, purchased equipment, purchased material, subcontracts, cost of
facilities capital, inflation factors, etc.

E. The Contractor shall coordinate with OSM on acceptable levels of data analysis and
on assumptions, analytical methods and models.

F. The Contractor shall identify and analyze the onsite and offsite environmental
impacts of the proposed action and each of the alternatives evaluated in detail in
the EIS. This may include, but not be limited to: conducting literature searches:;
modeling; preparing graphs, maps, charts and tables; calculating; interpreting
samples; interviewing experts; and documenting such research, analyses, ot use of
professional judgment in the absence of preexisting information.

STATEMENT OF WORK — CONTINUED

G. The Contractor shall identify and describe mitigation measures. During the course
of the analysis for the DEIS, it may become apparent that mitigation could reduce,
avoid, eliminate, or compensate for the environmental impacts of a proposed
action or alternative. if the analyses indicate the potential for such mitigation, the
Contractor shall identify the mitigation measures to the OSM to consider
incorporating into the proposed action, an alternative, or a mitigation action plan.

SERVICES

5.1 If any of the services do not conform to contract requirements, the Government may require the
Contractor to perform the services again in conformity with contract requirements, af no increase in
contract amount. When the defects in services cannot be corrected by re-performance, the Government
will reduce the contract price to reflect the reduced value of services performed.

5.2 If the Contractor fails to perform the services or to take necessary action to ensure performance in
conformity with contract requirements, the Government may (1)} by contract or otherwise, perform the
services and charge the Contractor any cost incwred by the Government that is directly related to the
performance of such serviee or (2) terminate the contract for default,

C. DELIVERABLES
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6. The Contractor shall submit all material in electronic format required hereunder to the COR
in accordance with the following schedule.

6.1 The Contractor shall submit a work plan within 30 days of Notice to Proceed. The work plan shall
include a milestone schedule, technical approach, staffing plan, work breakdown structure, and
management controls to complete the Re gulatory Impact Analysis with cost-benefit data by September
24", 2010; DEIS by February 4™, 2011; and FEIS by October 7", 2011The Contractor will be required to
participate in scoping process. The Contractor will send consultation letters to Government Agencies and
all other interested parties within 30 days of Notice to Proceed. :

6.2 The Contractor shall hold meetings twice a month with COR and other designated persons to report
progress. All documentation shall be provided electronically. One meeting shall be via teleconference
(TELCON) and the other shall be in South Interior Building 1951 Constitution Avenue, NW, ‘Washington,
DC 20240 (Room to be determined (TBD) at a later date),

6.3 At monthly meetings, the Contractor shall provide completed segments of the DEIS, The purpose is to
ensure that segment progress is in accordance to scope.

STATEMENT OF WORK ~ CONTINUED

6.4 The Contractor shall submit a Preliminary Draft EIS (DEIS) by November 19%, 2010. The Contractor
shall provide 3 hard copies and 50 digital copies. The Government and other cooperating agencies will
have 7 business days to review and submit comments. The Coniractor will then have 15 calendar days to
compile comments and make cortections.

6.5 Review of Preliminary DEIS by the OSM and Cooperating Agency will be seven business days,
Comments will be submitted at the end of this period. [Isn’t this the same statement as above in 6.47]

6.6 Participation in Public Hearing: The Contractor shall incorporate comments into FEIS within 45 days
following publication in the Federal Register,

6.7 The Contractor shail prepare and submit to OSM the public comments on the DEIS that were
submitted to the Federal rulemaking comment website. The Contractor shall organize substantive
comments by topic for the inclusion in the FEIS within 30 days of the close of the DFIS comment period.

6.8 Final Environmental Impact Statement (FEIS)

A, The Contractor shall complete the Proposed FEIS within 50 days after close of
DEIS comment period.

B. OSM and cooperating Agencies will have 14 business days to review and
pravide comments,

C. The Contractor shall submit the FEIS within 14 days of agency comment
receipt.

D. Provide 3 hard copies and 50 digital copies of the FEIS,

Prompt delivery of the items listed above is essential to the performance of this contract.

In accordance wiih the schedule provided, the time period for completion of a submission shall begin on
the date that the Contractor receives approval of the previous submission,
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Some submissions may be approved with the reservation that OSM and Cooperating Agency comments
regarding that submission shall be incorporated into the subsequent submission. If these comments are
not incorporated, the document submitted will be returned without further review. Each submission after
the first shall be accompanied by a letter noting OSM and cooperating agency comments and explaining
how each was resolved, In the event that a submission is not acceptable and is sent back to the Contractor
for revision, OSM will have additional time to review the subsequent revised subimission.

STATEMENT OF WORK — CONTINUED

In order to expedite the review process, the Contractor shall notify the COR at the time of completion of
significant subsections of each document. OSM will then request that 3 hard copies and 15 digital copies
be submitted for review and comment.

At the request of the Contractor, the schedule of submissions may be extended in the event that
performance is delayed by circumstances beyond the control of, and without fault or negligence on the
part of, the Contractor, as determined by the Contracting Officer.

D. RELEASE OF INFORMATION

The Contractor may not disseminate any information concerning the specific project without special
written approval of the Contracting Officer.

E. TRAVEL

Travel required in connection with this work order is to be included in the detailed cost breakdown, when
the Confractor submits a proposal for the order. Travel costs shall not exceed the FAR 31.205-46, Travel
Costs, and Federal Travel Regulations.

F. PAYMENT SCHEDULE

9.1 Monthly progress of segments of the DEIS with approved comments - May {meetings including DEIS
segment reviews)

9.2 Monthly progress of segments of the DEIS with approved comments - June (5%) (meetings including
DEIS segment reviews)

9.3 Monthly progress of segments of the DEIS with approved comments - July
{meetings including DEIS segment reviews)

9.4 Monthly progress of segments of the DEIS with approved comments - August (5%)
(meetings including DEIS segment reviews)

9.5 Monthly progress of segments of the DEIS with approved comments - September (5%])
(meetings including DEIS segment reviews). Complete Regulatory Impact Analysis with
cost-benefit data. '

9.6 Monthly progress of segments of the DEIS with approved comments - October (5%)
{meetings including DEIS segment reviews)
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9.7 Monthly progress of segments of the DEIS with approved comments - November {meetings
including DEIS segment reviews)

STATEMENT OF WORK — CONTINUED

9.8 Monthly progress of segments of the DEIS with approved comments-December {5%)
{meetings including DEIS segment reviews)

9.8 Monthly progress of segments of the DEIS with approved comments- January (meetings
including DE{S segment reviews)

9.10  Approval of Preliminary DEIS and complete mailing - February 14™, 2011 (30%)
9.11  Collection and organization of comments received — May 13", 2011 (5%)
9.12  Monthly progress of Draft FEIS — June (Meetings including FEIS segment reviews)

9.13  Monthly progress of Draft FEIS — July 29", 2011 (5%) (Meetings including FEIS segment
reviews)

9.14  Monthly progress of Draft FEIS — August (Meetings including FEIS segment reviews)

9.15  Monthly progress of Draft FEIS — September (5%) (Meetings including FEIS segment
reviews)

9.16  Approval of Proposed FEIS and complete mailing — October 7", 2011 (30%)

9.17  Execution of Release of Claims and receipt of all originals and record in required
format~ October 31%, 2011 (5%)

CPTION SECTIONS FUNDS
OPTION #1 9.1 THROUGH 9.8 Subject to the Availability
: of funds
OPTION #2 9.9 THROUGH 9.10 Subject to the Availability
of funds
OPTION #3 9.11 THROUGH 9.15 Subject to the Availability
of funds
OPTION #4 9.16 THROUGH 9.17 Subject to the Availability
of funds

Page 27 of 106

169



ATTACHMENT #1 - PURPOSE AND NEED STATEMENT

NEED AND PURPOSE FOR THE FEDERAL ACTION

NEED

On January 2010 the GAO issued a report entitled: Surface Coal Mining - Financial Assurances for, and Long-
Terim Oversight of, Mines with Valley Fills in Four Appalachian States. The report was an evaluation of the long
term monitoring of surface coal mines with valley fills and the assurance that the mines will be properly reclaimed,
The GAO examined surface coal mines in Kentucky, Tennessee, Virginia, and West Virginia. The GAO report
made the following findings, among others, in the report:

Studies have found environmental impacts resulting from reclaimed mines with valley
fills including: subpar reforestation efforts; contaminated streams that have fmpacted
aquatic organisms; water flows that may have been affected by the fills; and cases
where mines have not been restored to approximate original contour.

In addition, recent studies suggest thai surface mining activities that affect streams may have impacts on stream and
riparian biota that are not explicitly addressed under existing regulatory requitements implementing SMCRA,
[Cite to, very briefly summarize a couple of the move significant studies.)

Downstreamn effects of mountaintop coal mining: comparing biolbgical conditions using family- and genus-level
macroinveriebrate bioassessment tools, Gregory J. Pond, et. al. July 8, 2008

This study found that susface coal mining with valley fills has impaired the aquatic life in numerous streams in the
Central Appalachian Mountains; such mining activity has had subtle to severe impacts on benthic
macroinvertebrate communities. Sites downstream of reclaimed MTM and VFs revealed little sign of biological
recovery after 6 to 7 years; Impacts fo ecosystem

structure and function (i.¢., soil and water biogeochemistry, leaf decomposition, macroinvertebrates) remained after
15 years of recovery of a coal-mined watershed in Maryland, and the oldest VF site in the data still had
downstream specific conductance values >1200 1S/ecm and no mayflies after 15 years.

Mountaintop Mining Valley Fills and Aquatic Ecosystems: A Scientific Primer on Impacts and Mitigation
Approaches, Margaret A, Palier and Emily S, Bernbardt

This executive summary of this paper stated: “...The more surface mining and valley fill activity
within a large watershed, the greater the cumulative transport of alkaline mine drainage pollutants to
major rivers will be. The streams and rivers below valley fills receive alkaline mine drainage that
include highly elevated concentrations of sulfate, bicarbonate, calcium and magnesium jons and
which often include elevated concentrations of multiple trace metals. The combined toxicity of
multiple constituents results in significant increases in conductivity and total suspended solids
below valley fills. This decline in water quality leads to a loss of sensitive aquatic organisms even
when downstream habitats are intact. The resulting high conductivity and high sulfates can persist
long after mining activities ceasc and scientists have found no empirical evidence documenting
recovery of macroinvertebrate conmunities in the streams impacted by alkaline mine drainage. The
water quality impacts of MTMVF activities are more severe and more persistent than other land use
changes within the southern Appalachians.”
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In consideration of the concerns raised by this information, as well as OSM’s experience in evaluating the impacts
of surface coal mining operations on mountainous areas and surface and ground waters, OSM believes there is a
need to improve the effectiveness of the regulations implementing SMCRA in reducing the harmful impacts of
surface coal mining operations that affect mountaintops and streams, including but not limited to operations that
engage in mountaintop mining, steep slope mining, and contour mining. Any Federal Action by OSM to achicve a
reduction in the adverse impacts of surface coal mining operations must be authorized by and consistent with
SMCRA.

PURPOSE
The Surface Mining Control and Reclamation Act of 1977 provide that:
“It is the purpose of this Act to —

(2) establish a nationwide program to protect society and the environment from the adverse
effects of surface coal mining operations;

(c) assure that surface mining operations are not conducted where reclamation as required by this
Act is not feasible;

(d) assure that surface coal mining operations are 30 conducted as to protect the environment.”

On June 11, 2009, the Secretary of the Department of the Interior, the Administrator of the U.S. Environmental
Protection Agency (EPA), and the Acting Assistant Secretary of the Army (Civil Works) entered into a
memoranduin of understanding (MOU)' implementing an interagency action plan designed to significantly reduce
the barmful environmental consequences of surface coal mining operations in six Appalachian states, while
ensuring that future mining remains consistent with federal law. The MOU also calls for us to consider whether
revisions to other OSM regulations (including, at a minimum, approximate original contour requirements) are
-fneeded to better protect the environment and the public from the impacts of Appalachian surface coal mining.

However, OSM’s experience is that adverse impacts of surface coal mining operations on mountainous areas and
surface and ground waters occur nationwide, and are not limited to Appalachia. Therefore, the purpose of this
Federal Action is to improve the effectiveness of regulation wnder SMCRA, in reducing the harmful environmental
consequences of sutface coal mining operations that affect mountainous areas and surface and ground waters
throughout the nation. Specifically, the purpose of this Federal Action is to amend OSM’s rules implementing
SMCRA, to require that mining operations are permitted, operated, and reclaimed in a manner that prevents or
minimizes significant long-term adverse environmental effects on mountains, streams, and related environmentat
values. More particulatly, the purpose of this action is to amend OSM’s stream buffer zone (SBZ) rule published
on December 12, 2008, as well as certain other existing OSM regulations, in order to significantly reduce the
adverse impacts from surface coal mining operations on mountainous areas and surface and ground waters and
related environmental values nationwide, and to maximize the use of the best science and technology available in
regulating those operations and in conducting the operations.

Many of the.adverse environmental impacts that have been identified in recent studies are related to instances
where mining operations have not effectively restored approximate original contour, or have not prevented or
minimized projected adverse hydrologic consequences of coal mining operations or the cumulative adverse
hydrologic impacts of all mining within a watershed. Therefore this Federal action will take a comprehensive
approach to evaluating the relationships among mining impacts such as these, and the permitting requirements,
performance standards, and reclamation requirements that address the impacts.

! The MOU can be viewed online at Litp://www.osmre.pov/resources/ref/mow/ ASCMO06 1 109.pdf.
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ATTACHMENT #2 - NARRATIVE SUMMARIZING PEER
REVIEWED PUBLICATIONS

Effects of Valley Fills on Benthic Macroinvertebrates
Literature Review

“ds can be concluded based on resulls from the primary literature and from studies performed for this EIS, Silling
or mining siream areas even in very small watersheds has the potential to impact aquatic communities some of
which may be of high quality or potentially support unique aquatic species. It has not been determined if drainage
structures associated with mining can provide some benefits (i.e.; increased flows at toe of fills, retaining drainage
structures) that could offset aguatic impacts, ™

Mountaintop Mining/Valley Fills in Appalachia: Draft 2003. Programmatic Environniental Impact Statement
US Environmental Protection Agency, Washington, DC.
Pg. [l D¢

Mountaintop mining and valley fill operations have been determined to have adverse and detrimental effects on the.
integtity of all surrounding ecosystems including both aquatic and terrestrial. The following summary will
encompass several parameters associated with the degradation of the benthic macroinvertebrate community below
valley fills in conjunction with mountaintop mining operations. The material referenced will discuss the influence
of geology, hydrology, water chemistry, site location, bioassessment protocol and methodology using qualitative
and quantitative measures, insight on reclamation strategies, and elaborate on conflicting opinions on overall
conclusions pertaining to mining/valley fill impacts.

The consensus stated within this literature review has been derived from studies, opinions and most importantly the
results of various researchers including the USEPA, USGS, USFWS, several state agencies, academia, consulting
firms and the coal industry. A collection of 71 articles/studies/opinions have been assembled complete with
individual bibliographies and citations included. Additionally, several studies discovered are unpublished and are
not peer reviewed with questionable research tactics so the stature of their conclusions is subject to debate. A few
comprehensive studies conducted by various private agencies were discovered but found to be unobtainable so for
reference and for the potential of obtaining these studies in the future, they will be included as an attachment but
not cited in the completed literature review. Relative studies correlating most to the objectives of this
comprehensive literature review found that the majority of influential studies noted locations ranging from eastern
Kentucky to southern West Virginia.

Valley Fills

When the topography of the mountain is altered via mountaintop removal, radical changes ensue including the
flattening of contours, exposure of unsettled spoil, reduced vegetative cover, and elimination of all natural
mountainside and valley stream channels. In 2004, mountaintop mining was determined to be dominant land cover
use in central Appalachia with an estimated 1.1 million acres being impacted by active mining operations
(Townsend et al. 2009 and Loveland et al. 2003).

In order to accurately assess the influence of valley fills on the benthic macroinvertebrate community, a review of
several important topographical and geological components must be discussed. To begin with, when a mountain
top is mined all vegetation, topsoil, and overlying rock strata are removed down to the coal seam and redeposit as
overburden. As the rock and soil layers are being removed, a volumetric expansion of the blasted material occurs
resulting in swell. The excess spoil (swell) is redeposited in an adjacent valley to try and eliminate the cost of
rehandling the material. The importance of less handling stems from the push for economic profit for the mining
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industry because the less the mining company has to handle the spoil the lower production costs are resulting in the
eyolution of valley filling, '

Geology and Overburden Composition

One of the most important factors in understanding the influence of valley fills on the aquatic benthic
macroinvertebrate community is to understand the composition of the overburden that is deposited in the valley
fills within the Appalachian coal bearing region. This is significant because the constituents that comprise the
overburden will eventually contaminate the streams adjacent to the valley fills through precipitation and other
natural and mechanical earth moving events, Beginning with the geology of the region, according to the USGS the
bedrock within the central Appalachian region is comprised of Pennsylvanian aged strata with interwoven beds of
shales, siltstones, mudstones, mudrock, limestones, carboliths and sandstones overlapping the older Mississippian
aged strata (USGS 2000b and Sobek et al 2000). Understanding the geology of this region is imperative to
understanding certain chemical and physical parameters such as acid forming potential and metal contaminant
loads which vary based on which rock strata overlies the coal seam.

Through modern mining techniques, blasting the bedrock to expose the coal seams generates gpoil, once the spoil
has been removed and deposited into a valley fill, it is exposed to the atmosphere and with the addition of
precipitation and oxygen immediately a variety of chemical reactions begins to transpire. Certain chemical
components found embedded within certain rock strata throtighout the Appalachian coal region have the potential
to generate detrimental effects on the aquatic community by degrading the water quality. For example; the
oxidation of pyrite and sulfide S generate AMD when exposed to water and oxygen decreasing the pH and
increasing Fe, Mn, Al, temperature and TSS to harmful levels (Sobek 2000). The noted harmful constituents of
overburden found generaily within the central Appalachians includes; varying pH, atkaline reactions within soils,
salinity potentials, electrical conductivity and toxic metals including; boron, mercury, and selenium. Physical
properties that can influence the hydrology of the overburden and ultimately impact the aquatic community via
runoff and other nature water moving parameters include; rock type and stability, hardness, slaking, weathering
rate, sedimentation, infiltration and porosity (Sobek 2000). Understanding the physical and chemical parameters of
the spoil found within the valley fills will help determine what contaminants will impactthe adjoining stream and
how they will adversely degrade the benthic macroinvertebrate community downstream.

Hydrologic Regime

When assessing the biological integrity of streams below valley fills, the hydrology has been determined to be an
additional key component. Understanding how water maves through the fills and streams will help illuminate the
importance of the hydrologic regime becanse without an adequate supply of water the habitat for the benthic
community cannot exist.

The ephemeral, intermittent or perennial streamns that are buried as a result of valley fills represent a significant loss
of natural habitat (Palmer et al, 2009). Studies have determined that headwater streams emerging from the toes
valley fills are the crucial link to the integrity and health of ccosystems downstream and to adjacent river networks.
Headwater streams are the beginnings of the river systems and are critical sites for nutrient cycling and organic
matter processing while offering a refuge from temperature fluctuations, spawning and rearing areas, food and
creating migration corridors (Clark et al. 2008, Lowe et al. 2005, Meyer et al. 2003, and USGS 2000a),

Another major determination concludes that the percentage of watershed influenced by the addition of valley fills
to ephemeral, intermittent or perennial streams vaties based on the number of fills. Additionally, watershed size
may actually buffer the effects of fills and mines (Fulk and Hutchens, 2002). Lastly, in order to perform
bioassessment of the benthic macroinvertebrate community it has been determined that drought and stream channel
merphology are both directly correlated to the integrity of aquatic ecosystems (Clinton et al. 1996, Feminella 1996,
and Powell 1999). :

When mining occurs within the steep terrain of the Appalachian region, the hydrology of the entire ecosystem is
drastically altered. Water flow pathways throughout the geological strata are radically changed and can in turn
severely reduce or completely eliminate the hydrological recharge to streams whether buried by a valley fill or deep
mining (Ferguson 1967, Ferguson ef al. 1981 and USGS 1991). Additionally, due to the exposure of loose
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sediment and no vegetative cover there has been a noted decrease in water infiliration and an increase in runoff
contributing fo increased base flow from the toe of the valley fills raising the potential for flooding and
sedimentation to the downstream ecosystems (Messinger 2003, Phillips 2004 and USGS 2001).

“Streams in watersheds where MTM/VFs exist are characterized by an increase of minerals in the water as well as
less diverse and more polluiant-tolerant macroinvertebrates and fish species. Questions siill remain regarding the
corvelation of impacts to the age. size. and vumber of valley fills in a watershed, and effects on genetic diversify,
Some streams below fills showed biological assembloges and water quality of good quality comparable fo
reference streams.

Streams in watersheds below valley fills tend to have greater base flow. These flows are more persistent than
comparable unmined watersheds. Streams with fills generally have lower peak discharges than unmined
watersheds during most low infensity storm events; however, this phenomenon appears (o reverse itself during
higher-intensify events.”

Mountaintop Mining/Valley Fills in Appalachia: Final Draft 2005. Programmatic Environmental
Impact Statement, US Environmental Prolection Agency, Washington, DC

Water Quality Impacts as a result of Valley Fills/Mining

Studies have concluded that a variety of factors are attributed to the decline and eradication of benthic
mactoinvertebrates in areas with active or inactive mining ( .g. Bradfield 1986, Chambers and Messinger 2001,
Eberle and Razem 1985, Freund and Petty 2007, Fulk and Autrey 2003, Green and et al 2000, Hoke et al 2001,
Kennedy et al 2003, Maggard and Kirk &, b, ¢, 1999, Maggard 2006, Minear 1976, Merricks et al 2007, Palmer
2009, Pen Coal Corp 2000, Phillips 2004, Pond et al. a, b, ¢, d, Powell 1999, Stout and Wallace 2003, and USGS,
2000} In addition to mining, Fulk 2003 and Pond a, c and & also determined the same conclusions concerning the
integrity of the benthic macroinvertebrate community when assessing the influence of residential and agricultural
impacts on the adjacent habitat.

Studies have proven that not one spegific stressor is to blame for the poor water chemistry parameters which is
responsible for the poor water quality (Freund and Petty 2007 and Lester and Norton 2003). The literature search
concluded that the degradation of the benthic community can be attributed to a combination of the chemica)
parameters (Bryant and McPhilliamy 2002). Below is a table listing the chemical parameters assessed.

Chemical Parameters Assessed

Calcium Temperature

Sulfate Magnesium Hardness Solids
Dissolved Manganese Total Conductivity, Field (uS/cm)
Belentum Alkalinity

Potassium . Sodium

Manganese Dissolved Chloride

Acidity Nitrate/Nitrite

Acidity Hot Aluminum

Dissolved Antimony Arsenic

Beryllium Cadmium
-Chromium Cobalt

Copper Mercury

Nickel Organic Carbon

Total Phosphorous Silver

Thallivm Vanadium

Barium Dissolved Oxygen

Organic Carbon Dissolved Solids

Suspended Iron Total Tron

Dissolved Zinc Aluminum, Total
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Studies that assessed valley fills associated with mining determined the following targeted parameters in
combination and with elevated concentrations are attributed to the degradation of water quality correlated with the
reduction and/or eradication of certain orders of aquatic benthic macroinvertebrates.

Chemical Pararmeters Determined to be Impacted by Valley Fills
Sulfate Hardness
Total Magnesium Total Calcium
Total Dissolved Solids (TS8) Total Manganese
Dissolved Manganese Specific Conductance
Total Selenivm : Alkalinity
Total Potassium Acidity
Nitrate Nitrite

*Table from Byrant and McPhilliamy 2002 %

AMD, Specific Conductance and Total Dissolved Solids have been the notated culprits of water quality
degradation in several peer-reviewed studies and have demonstrated adverse impacts on the benthic
macroinvertebrate community when elevated levels are detected below valley fills and in active/inactive mining
watersheds (Bradfield 1986, Bryant and Mcpiltiamy 2002, Chambers and Messinger 2001, Eberle and Razem
1985, Feldman and Connor 1992, Freund and Petty 2007, Green et al 2000, Hartman et al 2005 , Hoke et al 2000,
Pond a, ¢, and Schoenholtz 2008 USGS 1990, and USGS 2000).

As stated before, there is no one singular culprit to the degradation of water quality in mined/valiey filled I
watersheds but the literature cited has determined the most influenced chemical parameter is specific conductance.
Specific conductance is merely a cumulative measure of ionic strength and when conductivity is high, the
disruption of osmoregulation takes place which is essential for aquatic insects to regulate their ion intake and
release (Pond et al 2008). Both ionic strength and effluent toxicity can be defined as constituents containing bui
not limited to a combination of the following water quality parameters including conductivity, TDS, salinity,
alkalinity and hardness (Chadwick Ecological Consuitants 2000 and Goodfellow et al 1996)

Additionally, Dow 2000 determined specific conductance and pH were not only found to be detrimental to benthic
communities in watersheds with active mining but also in residential neighborhoods such as a recent study
conducted in New Jersey, On the contrary, Maggard 2006, refutes the findings of Pond and Dow and states specific
conductivity is unrelated to the benthic macroinvertebrate communities present downstream of varying types of
mine water discharge but note this study was not peer reviewed and only presented at a symposium so the validity
may be skewed or bias.

In addition to specific conductance, bioacenmulated metals have also been atiributed to the benthic
macromvertebrate community decline in locations with and without mining influences ( e.g. Ankley 1996, Cain et
al 2006, Clements a, b, Clements et al 1988, Hickey et al 1998, Soucek et al 2001, and Vogel 20007,

Benthic Macroinvertebrates

There are several metrics, indices and statistical interfaces used in assessing the degree of impairment mining and
valley fills have had on the habitat for benthic macroinvertebrates and the overall importance of aquatic insects in
the surrounding ecosystem, Preference of methodology and assessment was based on age of study and locality with
studies using different metrics and methods based on if the study sites were in Kentucky or West Virginia (e.g.
Burton and Gerritsen 2003, Green and Swietlik 2000, Merritt and Cummins 1996, Metritt et al 1984, Morse et al a,
b, O’Bara et al 1993, Rosenberg and Resh 1996 and Virginia DEQ 2006b)

The majority of studies reviewed utilized similar multi-metric indices to assess the macroinvertebrate communities.
In West Virginia the West Virginia Stream Condition Index (WVSCI) has been used and in Kentucky the Kentucky
Macroinvertebrate Bioassessment Index (KMBI) has been used. Both methods for bicassessment use Total Taxa,
EPT (Ephemeroptera Plecoptera Trichoptera) Taxa%, % Chironomidae (midges, a family of insects that is
genexally tolerant to pollution), % Two dominant Taxa, and a family-level Hilsenhoff Biotic Index (HBI) to
develop a numeric score that usually ranges from 0-100. This score is then compared against a reference to
determine if a stream is impaired or failing to meet aquatic life use criteria,
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All studies of benthic macroinvertebrates below fills found changes in the community composition. Mayflies
{Ephemeroptera) were either completely eliminated or severely reduced. Additionaily, Stoneflies (Plecoptera) and
caddisflies (Trichoptera) also showed declines in both species richness and diversity, The percentage of species
sensitive to pollution decreased and the number of pollution tolefant species increased. Several studies found
significant differences in aquatic insect composition between mined and unmined watersheds with and without
valley fills (e.g. Bradfield 1986, Chambers and Messinger 2001, Freund and Petty 2007, Fulk and Autrey 2003,
Green and et al 2000, Hartman et al 2005, Hoke et al 2000, Maggard and Kirk 1999b, Merricks et al 2007, Palmer
and Bernhart 2009, Pen Coal 2000, Pond and Memurray 2002, Pond 2004, and Pond et al 2008).

Age of Fills

Studies have been conducted on a range of valley fills in both eastern Kentucky and southern West Virginia but
there is little information given in most studies on the exact age of fills. The date of permit issuance is givenina
few studies but not the completion date of the fills. One study, Merricks et al (2007) does give specific ages of fills,
which ranged from 3 to 15 years. Their results were similar to the other studies reviewed. It doesn’t appear anyone
has focused on older fills exclusively. One question that has been raised is; do TDS and conductivity in these
streams attenuate over time? Problems to be addressed in the design of a study of older fills would be acourately
determining the age of fills and whether we have pre-mining data to do a before/after comparison or if a reference
siream approach should be used.
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Noted Remediation

A recent testimonial given by Margret Palmer to the United States Senate Committee on Environmental and Public
Works states; “The impacts of mountaintop removal with valley fills are immense and irreversible, and there are no
scientifically credible plans for mitigating these impacts.” Additionally, studies have concluded that seversl
mitigation techniques fail due to a variety of issues including chemical and physical barriers ranging from poor
water quality to unstable stream channel design (Palmer and Bernhart 2009, Palmer and et al 2005) Despite the
previous statements, there has been noted remediation attempts with marginal snccess on several parameters
associated with mining but most notably the reduction of AMD and recreation of stream channels but the science of
valley stream remediation is relatively new (Denicolla and Stapleton 2002, Hawkins 1994).

Consensus and Conclusion

With the evidence presented in this literature review, valley fills do have an adverse affect on the benthic
macroinvertebrate community via degradation of the aquatic environment. The only question still lacking a
definitive answer is; do these streams and watersheds attenuate over time and if so how long does jt take to reverse
the change and shift the community back from a pollution tolerant community to a community dominated by
sensitive species? Assessment of adjacent reference streams in conjunction with the bioassessment protocols used
by the majority of the studies compiled has determined the benthic macroinvertebrate community was thriving with
a pollution comprised of sensitive species Ephemeroptera, Plecoptera and Trichoptera prior to any mining and a
noted depletion or eradication of the community has occurred post mining. This literature review concludes that
yes valley fills have been assessed and yes they do have detrimental effects but the question about attenuation over
time has not been exclusively researched. Without a direct answer to this question, the true effect of valley fills on
the surrounding environment cannot be completely and definitively answered.

Despite the varying opinions on the degree of degradation of the benthic community below valley fills, one
conclusion is evident; there is an obvious shift from 2 sensitive to a pollution tolerant community and this is
attributed to the poor water quality flowing from the toe of the valley fills. The poor water quality is credited to a
variety of chemical parameters but the most evident and conclusive is found to be specific conductance, variable
pH, unpredictable stream flow and elevated levels of TSS and TDS. In conclusion, the proportional abundance of
tolerant taxa was the most sensitive indicator of nutrient enrichment and habitat, degradation, whereas
Ephemeroptera richness was the most sensitive indicator of elevated metals or jon concentrations {Lester 2003),

ATTACHMENT #3 - 2009 ANPR COMMENTS

General Comments on ANPR

Appalachian Center for the Ecopomy and the Environment (Joe Lovett and Derek Teaney)

s Stream buifer zone rule

1. Under section 201(c)(2} of SMCRA, OSM has broad rulemaking authority to carry out both
the purposes and provisions of the Act. Because most of the purposes of SMCRA focus on
environmental protection, OSM can adopt any rule that protects the environment from the
adverse effects of mining, irrespective of the more specific environmental performance
standards enumerated later in the section 515 or other provisions of the Act.
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The performance standards in SMCRA establish a floor, not a ceiling, with respect to the
adoption of regulations to protect the environment. The buffer zone rule could prohibit all
mining in streams and be fully consistent with the purposes of the Act. Indeed, it must do
so, given the adverse environmental consequences of fills and other mining activities in
streams. OSM should not—and must not—limit the scape of the stream buffer zone to the
provisions of sections 515{b}{10) and (24). OSM has the statutory authority to require
environmental protection standards more strict than the minimization standards
established in those two provisions. It can prohibit mining where reclamation is not
feasible or where OSM cannot assure that the environment will be protected from the
adverse effects of mining.

The 2008 rule erroncously relied upon section 515(b}(22)(D) of SMCRA as
evidence that Congress did not intend to prohibit the construction of excess spoil
fills in streams. At most, this provision “recognizes the possibility of placing excess
spoil material in waters of the United States.” Kentuckians for the Commonwealth v.
Rivenburgh, 317 F.3d 425, 443 (4th Cir. 2003) (emphasis added). However, that
possibility is only a minimum standard for fill placement. It does not preclude more
stringent prohibitions on fill placement that may be necessary to carry out the
purposes of SMCRA. :

Thete is no evidence that current reclamation practices in the coal industry can
feasibly alter or reduce the conductivity levels in streams below fills to comply with
water quality standards that prohibit biological impairment. Scientific studies show
that ion concentrations have either remained constant or increased over time. These
effects have been measured from three to fifteen years after reclamation was
completed, and therefore can be expected to persist over time. In these
circumstances, OSM should adopt the same policy that it adopted in 1997 for mines
that are expected to discharge acid mine drainage; i.e., prohibit the approval of
permit applications that would have these impacts on water quality.

OSM is duty-bound by the purposes in paragraphs (a), (c) and (d) of section 102 of
SMCRA, and by the duty in 510(b)(3) to prevent material damage to the hydrologic
balance, to use its rulemaking authority under section 201(c)3) to issue a stream
buffer zone rule that prohibits the construction of fills that cause or contribute to
violations of narrative or numeric water quality standards. Because those violations
are so widespread throughout Appalachia, a complete ban on the placement of valley
fills in streams, and on allowing "mining through" streams by operations that will
generate significant spoil that will contribute to such violations, is required.

In the ANPR, OSM wrongly suggests that the “water courses” mentioned in section
515(b)22)(D) of SMCRA, which establishes requirements for the construction of
excess spoil fills, must include ephemeral, intermittent, and perennial streams. This
approach is inconsistent with the brief'that the Government filed in the Bragg
litigation, which states that “The Secretary of the Interior has reasonably concluded
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that ‘springs, natural water courses or wet weather seeps” do not include intermittent

or perennial streams.”

The supplemental environmental impact statement (SEIS) should analyze an
alternative to the 2008 rule that would prohibit all placement of mining spoil or
waste in all types of streams (ephemeral, intermittent, and perennial) because such
activities are known to cause or contribute to significant degradation and violations
of water quality standards in downstream waters. This alternative would be more
restrictive than the 1983 rule. The percentage of fills and mining disturbances
causing those violations is so high (80-90%) that OSM must impose a blanket
prohibition on their use in order to comply with the Clean Water Act. The SEIS for
this alternative should investigate and document the scope and extent of stream
degradation downstream from mined areas in Appalachia, with a special focus on
conductivity and selenium,

The preferred alternative in the SEIS and proposed rule should not be based on the
type of stream, because scientific studies show that ephemeral streams can be as
important ecologically as intermittent or perennial streams. Ephemeral and
intermittent streams are habitat or feeding-ground for a unique and diverse
assemblage of organisms including salamanders, insects, fish and larger wildlife.
They are also the conduits that transport water, sediments and dissolved materials
from mouniaintops to large river ecosystems. While siream functions take place in
perennial streams, they do so at different rates and in different ways than those
occurring in ephemeral and intermittent streams, and the smallest streams harbor
some species that are not found in perennial reaches.

If OSM decides not to prohibit the placement of valley fills in all streams, it must at
the very least prohibit their placement in intermittent and perennial streams and must
interpret the 1983 rule to have that effect because that was the position taken by the
Clinton Administration in an appeal brief filed in Bragg v. Robertson. Brief for the
Federal Appellants at 2, Bragg v. W. Va. Coal Ass’n, 248 ¥.3d 275 (4th Cir. 2001)
(No. 99-2683). The brief further stated that “fills that disturb intermittent or
perennial streams may be approved only if there is a finding that activity will not
adversely affect the environmental resources of the filled stream segment.” Id. at 41,

The 2008 rule does not carry out the primary purpose of SMCRA because it does not
prevent environmental harm. Under the existing rule, every permit approving
disturbance of a perennial or intermittent stream must include a permit condition
requiring that the permittee demonstrate compliance with the Clean Water Act
before conducting any activities that require authorization or certification under that
Act.

However, this demonstration requirement is merely a generalized and theoretical
requirement that the project applicant coraply with the law. It does nothing to
monitor, assess, measure or determine whether significant degradation is occurring
or will occur, The rule does not contain any practical requirements (1) to monitor
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and measure for the type of biological impairment and elevated pollution levels that
are occurring downstream from valley fills; (2) to treat conductivity or selenium
discharged from valley fills or spoil on the mined area to prevent impairment of
downstream reaches; or (3) to otherwise prevent discharges that cause or contribute
to violations of water quality standards. Without an actual on-the-ground assessment
of the effectiveness of permits and certifications to prevent stream impairment, the
demonstration requirement in the existing rule is merely a paper exercise.

e Impacts of mountaintop mining

9. Mountaintop mining and construction of fills in streams result in a decline in water
quality, which leads to a loss of sensitive aquatic organisms even when downstream
habitats are intact. High levels of conductivity and sulfates can persist long after
mining activities cease. Scientists have found no empirical evidence documenting
recovery of macroinvertebrate communities in the streams impacted. The waier
quality impacts of mountaintop mining activities are more severe and more
persistent than other land use changes within the southern Appalachians.

10. A complete prohibition on mountaintop mining and construction of fills in streams
would not be inconsistent with section 102(f) of SMCRA, which provides that one of
the purposes of SMCRA is to “strike a balance between protection of the
environment and agricultural productivity and the Nation’s need for coal as an
essential source of energy.” Recent economic studies demonstrate that even a
complete ban on mountaintop mining would have a relatively minor impact on the
cost of electricify. The insignificance of this impact can be traced to two factors: a
predicted decrease in the overall demand for coal and a predicted increase in the
availability of alternative sources of energy.

11. The supplemental environmental impact statement must take into account not only
the potential of the alternatives to impact the price of energy, but also the broader
economic impacts on the Appalachian region, including the increase in healthcare
costs, water freatment costs, and lost potential for jobs that are borne by
communities close to mountaintop mining.

National Mining Association

* NMA strongly opposes eliminating the current (2008} stream buffer zone rule. Any changes
could jecpardize a fragile regulatory compromise that has taken more than a decade to
establish. In addition, pursuing some extreme alternatives to the current rule would open a
Pandora's box of regulatory uncertainty that could unnecessarily impede, or perhaps even
eliminate, significant segments of the coal mining industry.

» The extensive changes made in the excess spoil and coal mine waste rules, as well as the
stream buffer zone rule and related permitting rules, in December 2008 need to be given a
chance to work. They are clearly more restrictive than the prior rules and may well
"significantly reduce the harmful environmental consequences of Appalachian surface coal
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mining operations” in a manner consistent with federal law as sought by the June 11, 2009,
memorandum of understanding implementing the interagency action plan.

* O5M offers nothing to support its implications that there are problems with the 2008 SBZ
regulation. To our knowledge, there have been no state regulatory authorities clamoring for
OSM to repeal or revisit the SBZ rule. The only basis cited for this complete reversal of policy is
the politically and ideologically-driven MOU announced on june 11, 2009.

* In proposing changes to the SBZ rule and related rules, OSM must remain cognizant of
unintended regulatory consequences of its actions. Actions aimed at surface mining in
Appalachia may have a significant impact on mining in other areas, of even on underground
operations in the same region. For example, virtually ali coal produced by underground mines
in central Appalachia must be washed through a preparation plant to remove rock and other
impurities. The resulting coal mine waste lacks the stability of excess spoil and must be placed
in disposal areas that extend farther down into valleys than excess spoil fills in order to meet
the stability requirements of SMCRA. To preclude the placement of coal mine waste disposal
sites in areas that extend into perennial streams in central Appalachia is to eliminate the
underground coal mine industry throughout central Appalachia, which is one of the nation's
richest and highest quality underground reserves. SMCRA simply does not contemplate or
‘authorize any such restrictions on coal mine waste placement. To the contrary, such
restrictions would be inconsistent with section 102(k) of SMCRA, which states that one of the
purposes of the Act is to “encourage the full utilization of coal resources through the
development and application of underground extraction technologies,” See also the finding in
section 101{b), in which Congress states that it is “essential to the national interest to ensure
the existence of an expanding and economicaily healthy underground coal mining industry.”

*  Although NMA at one time advocated more coordination between the various regulatory
agencies, we now have serious concerns about the agency's establishment of such practices.
ludging by our experience with the EPA's interference with the Corps' permitting process under
§ 404 of the Clean Water Act and the effective creation of a permit moratorium under that
program, we believe that introducing personnel from EPA and the Corps into SMCRA
permitting decisions of the regulatory authority is inappropriate. Each agency has its clearly
defined jurisdiction with regard to issuing permits under SMCRA and the Clean Water Act,
respectively. To allow state-issued SMCRA permits to be held up In indefinite review periods hy
agencies that have no jurisdiction over the majority of the mine project is inappropriate.
Moreover, one of the biggest problems with the 404 permit moratoriun has been a complete
lack of transparency by the EPA and the Corps with respect to what companies need to do in
order to obtain a permit. This process has been abusive and unfair to our members, and we
strongly object to any plans by the administration to institute a similar practice on the SMCRA
permitting side.

Colorado Mining Association

* The impetus for the proposed rule is attributed to the need to significantly reduce harmful
environmental consequences of surface coal mining in Appalachia. However, the impact of the
proposed changes would extend nationwide since it virtually impossible to conduct surface
mining without encountering a stream, whether perennial, intermittent, or ephemeral.
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The outcome of the proposed rulemaking appears to have been predetermined, based on the
statement that the 2008 rule will be either revised or repealed. This statement indicates a
predetermined course of conduct in advance of, and separate from, the rulemaking record yet
to be developed and to that extent is inconsistent with the Administrative Procedure Act.

Virginia Mining Association

The proposal to change the recently adopted SBZ rule is unnecessary and without a rational
basis. The attempt to change a rule within months of its adoption demonstrates that the
proposal is politically rather than scientifically driven. The existing regulation was adopted
after years of careful consideration and deliberation, including an environmental impact
statement.

Some degree of regulatory certainty is necessary for rational business decisions and for
obtaining financing for mining operations. It is not uncommon for mining operations in Virginia
to be planned for an operational life of a decade or two. Such operations require multiple
permit renewals. Without some degree of regulatory certainty companies cannot obtain or
commit the financial resources to begin or continue such operations.

Some of the alternatives in the ANPR would have effects far beyond elimination of
mountaintop removal mining or even surface mining in general. Approximately two-thirds of
the coal mined in Virginia is produced by underground mines. The topography of the Virginia
coalfields is characterized by steep mountainsides separated by narrow creek and river
bottoms. It is almost never possible to create a coal mine, even an underground mine, in
Virginia without placing excavation spoil or mine refuse in or near a stream. Underground

~mines require flat surfaces for preparation plants, equipment yards, offices and bath houses.

Also, the mine refuse from underground mines must be put somewhere. This material is
composed almost entirely of small pieces of rock. The only place to dispose of mine refuse in
Virginia is in the "hollows" formed by intermittent or ephemeral streams near the mines,

Texas Mining & Reclamation Association

The SBZ rule has far-reaching implications, applying to all intermittent and perennial streams at
coal mines anywhere in the United States. New or revised rules that would prevent operations
from rerouting waterways may render substantial coal reserves in Texas economically
unrecoverable without any corresponding environmental benefit, given Texas operators’
exemplary record with respect to restoration of water features.

Interstate Mining Compact Commission

To be consistent with decisions of the Fourth Circuit Court of Appeals, OSM'’s rule should define
how excess spoil can and must be placed in streams to comport with the law. It should not ban
the practice. And while OSM can prescribe a national standard for accomplishing this task, it
remains the responsibility of the states, as exclusive regulatory authorities where primacy
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programs have been approved, to apply the standard through the permitting process, in which
OSM plays no role other than through appropriate federal oversight.

* The real dilemma lies not with OSM'’s rule, but with the practice of excess spoil disposal itself,
which the courts have authorized and found to be consistent with the way SMCRA is currently
written. Any significant change in direction would therefore require an amendment to SMCRA.

e As OSM continues to search for new alternatives to address this matter, two things must he
keptin mind: 1) the states’ implementation of this rule and its many iterations over the years
has not been the stumbling block, and 2) as OSM attempts to move forward once again with a
new variation on a common theme, it is critical to bring the states into the final solution given
their role as sole issuers of permits that incorporate and implement the standards.

¢ OSM must consider how any rule will impact each state’s SMCRA regulatory program in terms
of both implementation and resources. The incorporation of approaches such as the
“alternatives analysis” contained in the 2008 final rule will require the investment of
considerable time and effort by state permitting personnel that could prove to be
overwhelming. Given the current fiscal constraints under which the states are operating,
attempting to accommodate these types of permitting analyses could seriously jeopardize
primacy programs,

* Reading between the lines of the ANPR, what we sense is an attempt by OSM to reconcile not
just its own regulatory requirements under SMCRA, but a larger, undefined set of standards for
water quality protection being advocated by EPA and the Corps. -This rulemaking simply cannot
be taken out of context from all the other activity that has attended the development and
implementation of the June 11, 2009, interagency MOU. While much of that activity has been
focused in central Appalachia, the overarching concerns regarding conductivity, total dissolved
solids, and numerical and narrative biologic water guality standards have implications
nationwide. And even if it is agreed that this activity resides only in Appalachia for now, there
is simply no agreement among the affected federal agencies on what those standards should
be.

¢ OSM should convene a summit of all affected state and federal agencies before proceeding
with further rulemaking. The summit’s purpose would be to sort out and hopefully agree upon
several key issues: 1) who is taking the lead on the issues; 2) what specific regulatory standards
are in play under both SMCRA and the CWA; 3} how and where these standards should be
incorporated into existing regulatory programs, especially at the state level; and 4) what the
expectations are for both implementation of and compliance with those standards, These
types of discussions are long overdue and without some resolution with all parties at the table,
rulemakings such as that regarding the SBZ rule and related issues are likely to fail,

Alaska Coal Association

* OSM should adopt the team approach in which regulators and operators from the various
approved State programs are included in discussions of developing new rules or modifying
existing regulations.
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Detailed Summary of Comments on Alternatives Listed in the ANPR

Note: Specific suggestions for rule revisions other than those listed in the description of the
alternative itself are highlighted in yellow.

Alternative I: Replace the 2008 stream buffer zone (SBZ) rules at 30 CFR 780,28, 784.28,
816.57, and 817.57 with the 1983 version of the SBZ rule at 30 CFR 816.57 and 817.57.

¢ OSM should quickly and fully restore the protections present under the 1983 SBZ rule.
(approx. 31,000 commenters)

* The previous SBZ rules (1977, 1979, 1983, and 2008) have not adequately ensured the
protection of streams. Accordingly, stronger regulations than the 1983 rules are now
necessary to protect aquatic values, and stronger enforcement is required. SMCRA
requires that natural watercourses be protected during coal mining activities, but to date
it is apparent that the health of waterways has been sacrificed for coal production.
{Center for Biological Diversity)

* Instead of reinstating the 1983 SBZ rule, OSM should adopt as its preferred alternative a rule
that would strictly prohibit the filling or mining through of any stream segment. (SELC)

* Failing that, OSM should reinstate the 1983 SBZ rule, but expand its applicability to
include ephemeral streams and make strict enforcement of this rule a condition of all
state regulatory programs. In addition, OSM should apply and require that states
interpret the 1983 rule in the manner set forth in the appellate brief that the Government
filed in the Bragg litigation. Finally, OSM should reaffirm that the. prohibitions and
restrictions in the rule apply to the stream segment in the footprint of any proposed fill
as well as to downstream reaches of the stream. (SELC)

* Replacing the 2008 SBZ rule with the 1983 version of the rule would be consistent with
the intent of the MOU and should promote stream protection because the 2008 rule
exempts certain activities from the buffer zone protections and does not require
protection of a buffer zone for a stream segment that ceases to exist in its original
location as a result of mining activities. (Corps of Engineers)

 This alternative would, in effect, maintain the status quo for all primacy states that have
not amended their programs in response to the 2008 SBZ rule. (VA DMME)

* Repeal of the 2008 SBZ rule and reinstatement of the 1983 rule would be the preferred
option for Pennsylvania. However, the general concept of exempting certain activities
(e.g., the construction of coal mine waste disposal facilities in perennial or intermittent
streams) from the prohibitions and restrictions of the SBZ rule and instead crafting
specific requirements for that class of activities is also reasonable. (PADEP)
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The current North Dakota stream protection rule, which is based on the 1983 version of
the SBZ rule, has been in place for nearly 25 years and is working without concerns or
issues. Therefore, reinstatement of the 1983 rule should be considered. (ND PSC)

The best course of action would be to retain the 2008 rule. Nevertheless, if OSM moves
forward with a proposal to return to some version of the 1983 rule, it is imperative that
the agency provide clear guidance that conducting surface coal mining activities in the
stream buffer zone is not prohibited. No rational interpretation of a stream buffer zone
rule could survive judicial challenge if it provided for either a per se or a de facto
prohibition on filling some stream segments. (NMA)

OSM should implement the 2008 rules and give them a chance to further improve
environmental performance before even considering, let alone initiating, major
regulatory changes in an area that is in dire need of regulatory stability. (NMA, assorted
mining companies, approx. 1,500 other commenters)

The Alaska coal program has run under the 1983 version quite successfully. A retumn to
this version would be acceptable to the Alaska Coal Association membership. (Alaska
Coal Ass’n)

OSM should not revert to the 1983 SBZ rule. The existing (2008) rule finally clarified
what industry needed to do to protect streams. [t would be a mistake to throw out that

rule and return to the confusion and uncertainty associated with the 1983 rule, i
(Wyoming Mining Ass’n) g

OSM should retain the 2008 SBZ rule, which was the result of a 5-year public process
and which ended years of ambiguity and uncertainty. If changes are needed to address
certain mining operations in Appalachia, OSM should develop a separate SBZ rule for
that region of the country. (Illinois Coal Ass’n, Indiana Coal Council})

‘Reinstatement of the 1983 SBZ rule would do nothing to address the concerns raised in
the MOU and would return the industry to the same uncertain interpretive quagmire that
existed prior to adoption of the 2008 rule. The 1983 rule is unworkable. (Ohio Coal
Ass’n)

If the 1983 version of the SBZ rule is reinstated and its interpretation remains faithful to
SMCRA, it will result in a decrease in the amount of environmental analysis and review
of mining permits that are situated in or near streams. Considering the stated goals of
the MOU upon which the ANPR was based, repealing a more stringent regulation in
favor of a less stringent one is, at worst bizarre, and, at best, confusing. (West Virginia
Coal Ass’n)

The 1983 language is legally vague, which is one major reason why the 2008 change
was made. Returning to the 1983 language would likely result in increased litigation.
(Peabody)
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 Legal challenges to the 1983 rule as well as difficulties in practical application of the
1983 rule are discussed in detail in the preamble to the final 2008 rule. We have
experienced these difficulties first-hand and recognize that application of the rule
requires greater detail than is provided in the 1983 rule. For these reasons, we object to
this alternative. (D.R. Allen & Associates)

¢ North Dakota lignite producers worked effectively with the North Dakota regulatory
authority under the 1983 SBZ rule. However, the producers have reviewed the 2008
rule and determined that they can also work well under that rule. Therefore, no change
in the national 2008 rule is recommended, although states should have the discretion to
revise their rules to address problems of a state or regional nature. (Lignite Energy
Council)
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Alternative 2: Apply the prohibitions and restrictions of the stream buffer zone rule to all
segments of all perennial and intermittent streams and to the surface of all lands within
100 feet of those streams, with the possibility of adding restrictions on disturbance of
ephemeral streams.

* Prohibiting the placement of excess spoil or coal mine waste in all segments of
intermittent or perennial streams, or ¢ven imposing a rebuttable presumption that such
placement is unacceptable, exceeds restrictions authorized or contemplated by SMCRA,
and would be contrary to it. (NMA)

¢ Prohibiting placement of excess spoil in perennial and intermittent streams would
destroy the surface coal mining industry, while prohibiting placement of coal mine
waste in perennial and intermittent streams would destroy the underground coal mining
industry in central Appalachia. (NMA)

¢ Close coordination on federal and state stream jurisdictional determinations will be
needed to implement this alternative. (Corps of Engineers)

* Please provide clarification to distinguish between prohibition of spoil placement in
perennial and intermittent streams and their buffer zones and restrictions on spoil
placement in ephemeral streams and their buffer zones. (Corps of Engineers)

¢ This alternative would expand the prohibitions established under section 522 of SMCRA
and would necessitate statutory and regulatory amendments. (VA DMME) :

¢ This option should not be considered because it appears to conflict with section
515(b)(22)(D) of SMCRA, which allows the disposal of excess spoil in nataral water
courses if lateral drains are constructed to prevent the infiltration of water into the spoil.
(ND PSC, others) '

* The focus of protection should remain on perennial and intermitient streams because
those terms are well-understood and relatively straightforward to implement. Any other
alternative would be unnecessarily disruptive to state regulatory programs and would
inject litigation and its associated costs and delays into the permifting process. (PADEP)

¢ To prohibit mountaintop mining or valley fills by regulation would be direcily and
clearly contrary to SMCRA and how it has been interpreted by the courts. As the 4th
Circuit explained:

SMCRA does not prohibit the discharge of surface coal mining excess
spoil in waters of the United States.... It is beyond dispute that that
SMCRA recognizes the possibility of placing excess spoil material in
waters of the United States even though those materials do not have a
beneficial purpose.
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Kentuckians for the Commonwealth v, Rivenburgh, 317 F. 3d 425, 442-443 {(4th Cir.
2003). (NMA)

This alternative would result in sterilizing certain coal reserves. Valuation of federal
coal for bidding purposes would become uncertain and the federal government may need
to compensate operators mining existing leases where restrictions are placed on the

reserve that could not be foreseen during the bidding process. (Colorado Mining Ass’n,
Peabody) .

The possibility of prohibiting surface coal mining activities in ephemeral streams is
particularly troubling because it would severely restrict coal production nationwide.
(BHP Billiton)

Such a blanket prohibition would be overly restrictive, is an over-reaction, removes any
ability to evaluate a plan at the state level, and is counter to the preamble of SMCRA in
which a balance between protection of the environment and the nation’s need for coal as
an energy source is required. Streams can have vastly different value, function and
density in various areas of the nation. A blanket prohibition does not allow for a fair and
valid case-by-case review. In areas with an extremely high drainage density, such as
exists in portions of Alaska, this single alternative could prohibit coal mining in the
region, even though plans and operations could readily be designed with no material
damage to the regional hydrologic balance. The same could be said for coal mines in
arid regions. Please drop this alternative from consideration. (Alaska Coal Ass’n)

OSM previously considered and rejected application of the SBZ rule to ephemeral
streams during both the 1983 and 2008 rulemaking processes. The arguments in Part
VIl of the preamble to the 2008 rule remain sufficient to justify excluding ephemeral
streams from application of the rule. (D.R. Aller & Associates)

Many intermitient streams can be of low value because of land uses such as agricultural
drainage systems. Mitigation as part of the mining and reclamation operation can
enhance the stream’s environment, in which case it makes no sense to prohibit mining
activities in those streams and their buffers. (Peabody, Colorado Mining Ass’n)

This alternative likely would eliminate most surface mining because streams are

ubiquitous and it is not reasonable economically or environmentally to mine in between
them. (Peabody)

SMCRA has never included a prohibition on mining in stream buffer zones. Therefore,
OSM has no authority to adopt such a prohibition. The courts have struck downa
previous attempt by OSM to extend a prohibition expressed in SMCRA beyond the
distance specified in the Act. See n re: Surface Mining Regulation Litigation, 627 F.24
1346, 1358-1359 (D.C. Cir. 1980). (Mettiki)

OSM should prohibit all surface mining activities, including the placement of spoil,
mine waste, and/or fill, along the entire length of perennial, intermittent, and ephemeral

Page 51 of 106 -
193



streams and to the surface of all lands within at least 200 feet of those streams, without
exception. It has been demonstrated that 100-foot buffers are not large enough to
protect aquatic values during activities that produce severe sedimentation, such as
surface coal mining, and in areas with steep terrain (Wenger 1999). (Center for
Biological Diversity)

OSM should not propose or adopt the variation of this alternative that would establish a
rebuttable presumption that placement of excess spoil or coal mine waste in a perennial
or intermittent stream is prohibited because it would result in an unacceptable level of

environmental damage. Adoption of this presumption would simply preserve the status

quo and allow unwarranted and routine exceptions to the prohibitions in the SBZ rule.
(SELC)

We support this alternative to the extent that it is intended to ordinarily disallow spoil
and waste disposal in streams as well as on the lands surrounding those streams. We
also support extending this protection to ephemeral streams, especially since there is
uncertainty as whether and to what extent those streams will receive protection under the
Clean Water Act. (NRDC)

Alternative 3: Revise 30 CFR 816.57 and 817.57 to provide that the SMCRA regulatory
authority may authorize mining activities in a perennial or intermittent stream, or on the
surface of land within 100 feet of such a stream, only if those activities (1) would not
violate sections 401 and 402 of the Clean Water Act; (2) would not violate section 404 of
the Clean Water Act; (3) would not significantly degrade the water quantity or.quality or
other environmental resources of the stream; and (4) would minimize disturbances and
adverse impacts on fish, wildlife, and other related environmental values of the stream to
the extent possible nsing the best technology currently available.

Any changes should consider and clearly explain how they will relate to TMDL reports
and requirements. (VA DMME)

This rather vague option should not be considered because it is likely to create situations
in which OSM inspectors and technical reviewers will second-guess findings made by
the state regulatory authority. (ND PSC)

The federal agencies should take this opportunity to clarify the relationship between the
SMCRA permit and the section 404 authorization. How can the SMCRA. regulatory
authority impose requirements that are in conflict with a Clean Water Act authorization?

(WVDEP)

For this alternative to be successful, concurrent evaluation of all permit applications by
all regulatory authorities would be necessary. The rule should require that the SMCRA
regulatory authority communicate with the Corps of Engineers with respect to
compliance with section 404 of the Clean Water Act and communicate with the
applicable state NPDES permitting authority and/or EPA to determine compliance with
sections 401 and 402 of the Clean Water Act. (Corps of Engineers)
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The first two criteria under this alternative are supetfluous and unnecessary because,
with or without such a SMCRA rule, mining operations must still comply with
applicable provisions of the Clean Water Act. Including the provisions suggested in this
alternative in SMCRA rules would be inappropriate because it would place the SMCRA
regulatory authority in the position of making determinations on whether or not the
Clean Water Act would be complied with or is even applicable. SMCRA regulatory
authorities have absolutely no authority to make such determinations, nor can OSM give
them such authority by regulation. Section 702(a)(3) of SMCRA states that nothing in
SMCRA shall be construed as superseding, amending, modifying or repealing the Clean
Water Act or its implementing regulations. Neither the Clean Water Act nor its
implementing regulations provide for authorizing SMCRA regulatory authorities to
make applicability or compliance determinations for sections 401, 402 or 404 of the
Clean Water Act uniess the delegation occurs under the Clean Water Act, not SMCRA.

(NMA)

The third criterion would need some spatial clarification such as outside the permit area
or within 100 feet of the surface mining activities, Without such clarification, there will
be controversy over whether this language does or does not preclude constructing an

excess spoil fill in an intermittent ot perennial stream, just as there was with the 1983
SBZ rule. (NMA)

The wording of the fourth criterion is essentially identical to existing 30 CFR
816.71(a)(4) and 816.57(c)(3) as finklized in the 2008 rulemaking. Therefore, existing
OSM rules already require that the regulatory authority must find that an operation will
comply with these requirements before a permit can be issued. There is nothing new in
this criterion that is not contained in existing rules. (NMA)

The ambiguous language of the fourth criterion of this alternative is worrisome. Iow
will OSM determine if disturbances or adverse impacts have been properly
“minimized”? What do you consider an adverse impact? What exactly are “other
related environmental values”? (D.R. Allen & Associates)

How will minimization “to the extent possible” be interpreted? Will the need for a
company to have a financial incentive to mine coal be considered? The balance between
environmental protection and allowing for such a financial incentive is critical to
ensuring the continued production of coal at levels necessary for sustainability of both
our nation’s energy supply and economy. (D.R. Allen & Associates)

This alternative is fraught with ambiguity. Its adoption would result in a return to the
very same interpretive ambiguity from which OSM emerged with the promulgation of
the 2008 rule. (Ohio Coal Ass’n)

OSM should revise 30 CFR 816.57 and 817.57 to provide that the SMCRA regulatory
authority may not authorize mining activities in perennial, intermittent, or ephemeral
streams under any circumstances. The best technology currently available to ensure that
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streams meet Clean Water Act standards is to prohibit all mining activity near streams.
Given the history of lax Clean Water Act enforcement, the addition of caveats requiring
Clean Water Act compliance is inadequate to protect waterways from continuing to be
filled or polluted by surface mining activities. Moreover, it is known that in mining
areas, current water quality criteria are not adequate to protect sensitive species or
sensitive life stages of species (Neves et al. 1997, FWS 1994, 1997, 2009). (Center for
Biological Diversity)

» The National Park Service supports the third criterion of this alternative, which would
prohibit significant degradation of the water quantity or quality or other environmental
resources of the stream outside the permit area. While section 522(e)(3) of SMCRA
prohibits surface coal mining activities outside park boundaries that would adversely
affect any publicly owned parks, the Service has been reluctant to raise this prohibition
even though numerous units of the National Park System are downstream recipients of
runoff originating on or near surface coal mining operations and therefore could be
adverscly affected by this nonpoint discharge. We believe that a more effective way to
protect park resources from upstream discharges is by preventing significant degradation
of the water quantity or quality or other environmental resources of the stream outside
the surface mining permit area altogether. (NPS GRD)

Alternative 4: Establish numerical limits on fill size, the percentage of a watershed

disturbed by mining operations at any one time, or total stream miles covered by fills in

each watershed.

® There is no new information that would justify limits of this nature. OSM should avoid
a “one size fits all” approach. Determinations should be site-specific and take into
consideration past mining impacts and opportunities to improve sites left unreclaimed by
prior mining. (VA DMME)

¢ This option should not be considered because it would be very difficult to establish
thresholds of this nature to cover the variety of conditions that exist in different areas.
{ND PSC)

* - Proposing one-size-fits-all numerical limits is impracticable and inappropriate because
of differences in site-specific characteristics. (WVDEP)

e This alternative would effectively prevent Alaska from developing its coal resources in a way
that maximizes resource recovery while still protecting the environment. (Alaska DNR)

¢ Bstablishing numerical limits would be very difficult. The rule should instead require an
analysis of the structure and function of premining stream channels to allow regulatory
authorities to evaluate whether reclamation or mitigation is adequate to offset stream
losses as a result of the mining activity. (Corps of Engineers)

¢ A 30-day comment period is insufficient for indusiry to provide the requested
information concerning bright-line thresholds. (Ohio Coal Ass’n)
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 Imposing numerical limits on fill size is unsound from an environmental standpoint.
The laws of geometry dictate that placing 30 million cubic yards of excess spoil in 30
separate one-million-cubic-yard fills would affect substantially more total area with
much greater risk of fill failure than placing that same material in six separate five-
million cubic yard fills, which would, in turn, cover more total area with greater risk of
failure than placing the entire 30 million cubic yards in one fill. (The surface area-to-
volume ratio decreases as volume increases, which means that 30 separate one-million
cubic yard fills would cover approximately 10 times the surface area that would be
covered by one 30-million cubic yard fill.) (NMA)

* Imposing numerical limits on fill size is unsound from the standpoint of safety and stability.
Gravity comes into play because the smaller the fill, the higher the toe of the fill would be--and
the higher the toe of the fill, the steeper the slope where that toe is placed. A fill that toes out
where the slope of the natural ground is less than 10 percent is orders of magnitude easier to
hold in place than one where the slope of the natural ground is over 15 percent at the toe {and
there would be 30 fill toes on those steeper slopes rather than six toes on a gentler slope, or
one toe on a still gentler slope). {NMA)

¢ The courts have held that an agency seeking to change its previous holdings must provide a
thorough and comprehensive statement of reasans for the decision and, in cases where the
agency's rule departs from prior policy, such analysis must go beyond that which is required
when the agency has not taken a position in the first instance. In this case, OSM has previously
taken the position that there is neither statutory authority nor a sclentific basis for establishing
bright-line numerical thresholds for fills. Thus far, OSM has identified no change in its SMICRA
authority nor has it produced any new scientific data to support a change in its prior findings on
these issues. (NMA)

¢ This alternative would be inconsistent with the maximum economic recovery requirements of
the Mineral Leasing Act for leased federal coal as set forth in 43 CFR 3484.1. {BHP Billiton)

* A numerical limit on the size of fills, percentage of watershed disturbed, or total miles covered
by fills could never be developed for Alaska, much less nationally. Even with exhaustive
scientific information gathered at the cost of tens of millions of dollars, there are no one-size-
fits-all limits that could be appropriately applied. We suggest this alternative be dropped from
further consideration. {Alaska Coal Ass'n)

* Limits on fill size or stream miles do not make sense in this context. Mitigation should be
considered in determining what impacts are significant. Otherwise, substantial coal reserves
will be sterilized. (Peabody)

* Considering the large variations in project-specific site conditions throughout the Appalachian
surface coal mining states, application of even a regional limit (whether numerical, qualitative,
or quantitative) to all operations is nonsensical. (D.R. Allen & Associates)
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The new rule should establish numerical limits on the percentage of a watershed or county that
can be cumulatively permitted for mining activities, past or present. Whether the numerical
fimit is determined by watershed boundary or county boundary should be based on which
delineation will result in the least amount of area that is permitted for mining. We support
using county delineations because that data is already available for eastern Kentucky and West
Virginia in the December 2009 Governmental Accountability Office report on surface mining in
the Appalachian portions of those states. Numerous scientific studies have shown that
biodiversity and water quality are negatively affected when greater than 10 percent of the
surface area of a watershed has been altered (e.g., Yaun and Norton 2003, Allan 2004, Morgan
and Cushman 2005).

Based on this standard, we suggest as the most lenient standard, denial of the further issuance
of surface mining permits in counties or watersheds where 10 percent of the land area has
afready been permitted for surface coal mining, whether the permits are active or reclaimed.
With regard to a numerical limit on fill size or total stream miles covered by fills within a
watershed, the limit should be set at the present amount of devastation, and no further filling
of streams should be permitted, without exception. (Center for Biological Diversity)

Numerical limits are vital to addressing cumulative impacts from surface mining and to give
effect to the requirement in section 515(b}{24) of SMCRA that adverse impacts on fish, wildlife,
and related environmental values be minimized to the extent possible, using the best
technology currently available. There is scientific support for prohibiting all fills in streams, but,
failing that, the rule should prohibit the issuance of new permits for mining through or filling a
stream in any watershed in which surface coal mining operations have affected 10 percent of
the watershed. (SELC)

If & permit is issued and subsequent monitoring shows significant degradation or violation of
water quality standards, the rule should require that the regulatory authority order a cessation
of operations. (SELC)
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Alternative 5: Establish a quantitative or qualitative threshold beyond which further
damage to water quality or aquatic life in a particular watershed would be prohibited.

* Virginia already implements this approach through its TMDL program, which
establishes protective thresholds for aquatic life on a watershed basis. Only permit
applications that propose to offiet their pollution loads with watershed improvements
are eligible for approval. Other states should emulate Virginia’s example. (VA
DMME)

* Any threshold involving benthic life impairments should state specifically what species
of macroinvertebrate or other biological marker organism(s) indicates impairment. For
instance, does the presence or absence of a particular mayfly species when other mayfly
species are present indicate impairment? Additionally, the assessment protocol, scoring
method and specific score should be specified. Any in-stream water quality criteria
based on benthic life impairment should not be mandated on a regional basis because
Virginia’s experience with TMDLs indicates that some of the most detrimental impacts
on benthic life result from development and straight-pipe discharges, not coal mining.
(VA DMME)

» This option should not be considered because it would be very difficult to establish this
type of threshold due to the variety of conditions that exist. (ND PSC)

» Pennsylvania is not aware of any empirical data that would support a quantitative impact
threshold. (PADEP) :

». Guidelines for water quality standards and effluent limitations designed to protect water
quality and aquatic life for specific uses have already been established under the Clean
Water Act. The courts have rejected previous OSM rules that intruded into this area of
Clean Water Act regulation. (WVDEP)

¢ This alternative would effectively prevent Alaska from developing its coal resources in a way
that maximizes resource recovery while still protecting the environment. (Alaska DNR)

» This type of threshold may be difficult and impracticable to establish because it would
require comprehensive analyses of the baseline conditions of all affected watersheds and
their ecological carrying capacity. (Corps of Engineers)

*  When assessing water quantity and quality outside the permit area, the SMCRA regulatory
authority should work closely with both the EPA and other federal land managers, like the NPS,
to identify downstream aquatic resource impacts and to develop appropriate water quaiity and
quantity thresholds that promote healthy natural aquatic systems for federal trust resources.
Impacts from individual operations as well as cumulative impacts need to be evaluated with
regard to aquatic species, especially threatened and endangered species., These impacts also
should be considered in assessing past and present conditions in the watershed. {NPS GRD)
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Establishing watershed water quality criteria (either quantitative or qualitative) is
entirely beyond the scope of what is authorized by SMCRA. This approach cannot be
harmonized with the Clean Water Act and would be in violation of section 702(a)(3) of
SMCRA, which states that nothing in SMCRA shall be construed as superseding,
amending, modifying or repealing the CWA or any rule or regulation promulgated there

under. (NMA)

Establishing an arbitrary threshold is not feasible and is beyond the scope of SMCRA
authority. These concems should be covered by the existing requirement for a

cumulative hydrologic impact assessment and separate permitting processes under the
Clean Water Act. (Colorado Mining Ass’n)

Mitigation should be considered in determining impacts. {Peabody)

Considering the large variations in project-specific site conditions throughout the Appalachian
surface coal mining states, application of even a regional limit {whether numerical, qualitative,
or quantitative) to all operations is nonsensical. {D.R. Allen & Associates)

The rule must define what a watershed is for regulatory purposes. (Freshwater Mollusk
Conservation Society, KY State Nature Preserves Commission)

Cumulative impairments should be examined at multiple levels, starting with a very local scale
{HUC 14) and include the small watershed scale (HUC 11) to HUC 8 scale (watershed level).
Otherwise, true watershed impacts cannot be assessed. (Freshwater Mollusk Conservation
Society, KY State Nature Preserves Commission)

The development of cumulative thresholds should be evaluated across various seasonal flow
regimes to establish appropriate values, (n addition, criteria should be set in relation to least
disturbed condition streams from nearby areas. OSM ar permit applicants should fund studies -
to gather information on what the critical environmental thresholds should be for threatened
or endangered species (water quality, percentage of local watershed disturbance). (Freshwater
Moliusk Conservation Society, KY State Nature Preserves Commission)

OSM should consider the diversity, connectivity, and integrity of freshwater mussel
communities within watersheds, especially those downstream of major mining operations.
(Freshwater Mollusk Conservation Society, KY State Nature Preserves Commission)

OSM should work directly with EPA, the U.S. Geological Survey, and scientific groups such as
the North American Benthological Society, the American Fisheries Saciety, the Ecological
Saciety of Ametica, and the Freshwater Mollusk Conservation Society, to establish a framework
for establishing appropriate criteria for biclogical thresholds. (Freshwater Mollusk
Conservation Society, KY State Nature Preserves Commission)

The cumulative effects of mining on groundwater resources must be considered as these
connections are critical to the hydrological and biological integrity of watersheds. (Freshwater
Mollusk Conservation Society, KY State Nature Preserves Commission)
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¢ Appalachian waterways have already been ravaged by surface coal mining and no further
degradation of aquatic habitats should be permitted. (Center for Biological Diversity)

Alternative 6: Adopt by regulation the watershed approach described in the preamble to the 2008 rule,
rather than making project-specific determinations. :

* Any watershed approéch must properly account for pre-SMCRA and nonmining
pollutional loads, as well as accurately measure those loads through data analysis. (VA
DMME)

* A watershed approach could open the window to the use of offsite best management
practices and offsets that would provide the most benefit to water quality and aquatic
life. It should encourage offsets to NPDES pollutant loading by companies engaging in
point source to non-point source offsets and not in-kind offsets such as offsets for TSS
or TDS for straight-pipe removal or sewage treatment projects. (VA DMME)

* This option is quite vague and more specifics are needed to have a clearer understanding
of the proposal in order to properly-evaluate and comment on it. (NID PSC)

e This alternative should be implemented. The SMCRA regulatory authority should
evaluate the individual and cumulative effects of past, present, and reasonably
foreseeable future activities in the watershed. The rule should specify the size of the
watersbed that must be evaluated, using Hydrologic Unit Codes. (Corps of Engineers)

* Requiring operators to engage in watershed-scale impact analysis likely would result in
the extinction of mining by many of Ohio’s smaller operators. The analysis is legally
tenuous and would requife operators to engage in a guessing game with respect to future
mining development, land use, and downstream uses and characteristics. (Ohio Coal
Ass’n)

e This alternative ignores the essential point that coal mining operations differ from other
industrial sites that EPA is used to regulating. Mines can only go where the minable
coal is. Coal mines are, by necessity, located where minable coal reserves are located.
Minable reserves are not evenly distributed, nor do they encompass only a certain
percentage of each watershed. Some watersheds are full of minable reserves, while
others have few or no reserves. To preclude the mining of minable reserves--
particularly when the infrastructure and equipment is already in the area--simply because
other mines are already in the watershed makes no sense, either from an environmental
or practical perspective. It would only increase the size of the infrastructure footprint for
the same amount of coal production. (NMA)

» This alternative would be contrary to SMCRA in that section 102(k) encourages the
“full utilization of coal resources™ by underground mining methods, and section
515(b)(1) requires that surface coal mining operations be conducted so as “to maximize
the utilization and conservation of the solid fuel resource being recovered so that

Page 59 of 106
201



reatfecting the land in the future through surface coal mining can be minimized.”

(NMA)

* Precluding mining of readily available reserves would constitute a taking of private
property requiring just compensation under the Fifth Amendment to the Constitution,
especially when coal reserves are acquired years prior to mining, which is typically the
case. (NMA, Colorado Mining Ass’n, Peabody) :

¢ The SMCRA mandate for the regulatory authority to prepare a cumulative hydrolo gic
impact assessment (CHIA) should not and cannot be shifted to the permit applicant.
Further, the finding required by the regulatory authority, after preparing the CHIA, only
applies to the proposed operation, not all anticipated mining. (NMA)

* Stopping mining in a watershed as opposed to providing sufficient mitigation will drive mining
into greenfield locations, which would potentially be both more costly and more
environmentally damaging. If mitigation is sufficient, there is no sound reason to limit mining
in a watershed. {Peabody)

¢ All the factors mentioned in the 2008 preamble discussion of the watershed approach that EPA
recommended are required under the Clean Water Act, not SMCRA. OSM has no authority to
incorporate these requirements into SMCRA regulations, nor can OSM legally assume Clean
Water Act duties that are reserved to EPA and its delegated states. {West Virginia Coal Ass'n)

* The rule must define what a watershed is for regulatory purposes:. {Freshwater Mollusk
Conservation Society, KY State Nature Preserves Commission)

Alternative 7a: Define the term "material damage to the hydrologic balance."

¢ This definition is needed, together with identification of actions that can be taken to
ensure the material damage is prevented. (Corps of Engineers)

e The definition should require consideration of adverse on-site impacts, such as the
conversion of perennial or intermittent stream segments within the permit arca to
ephemeral stream segments following reclamation. (Corps of Engincers)

* OSM should define the term “material damage to the hydrologic balance outside the
permit area” to expressly include:

a) exceedance of any applicable federal or state numeric water quality standard for a
pollutant or condition that a surface coal mining and reclamation operation may
reasonably be expected to discharge, cause, or worsen, where the exceedance occurs
in any water resource that a particular surface coal mining and reclamation operation
may or does detectably affect;

b) any lesser concentration or load of a mining-retated pollutant or combination of
pollutants that a SMCRA or Clean Water Act regulatory authority may find to
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indicate or constitute an unacceptable degree of damage to a water resource that a
surface coal mining and reclamation operation may or does detectably affect;

c) any condition that applicable federal or state narrative water quality standard or anti-
degradation standard prohibits and that a surface coal mining and reclamation
operation may reasonably be expected to cause or worsen in a water resource that the
operation detectably affects;

d) any other condition that the regulatory authority determines to constitute an
unacceptable degree of damage to a water resource that a surface coal mining and
reclamation operation may or does detectably affect; or

¢) disturbance of more than 10% of the land area of any watershed.

Section 702(a)(3) of SMCRA precludes OSM from defining “material damage to the
hydrologic balance outside the permit area” in any manner that fails to recognize an
exceedance of applicable water quality standards under the Clean Water Act or state
statutes that implement the Clean Water Act as “material damage to the hydrologic
balance.” (Appalachian Center for the Economy and the Environment)

The definition of the term “material damage to the hydrologic balance outside the permit area”
must expressly include any potential exceedance of state or federal numeric or narrative water
quality standards or antidegradation requirements. (SELC)

The significant amount of hydrologic information gathered during the past 25 years
demonstrates the great variability in conditions from area to area and state to state. It
confirms the wisdom of OSM’s 1983 decision to leave determinations of material
damage to the states, rather than codifying a national definition or establishing national
criteria for material damage. (VA DMME)

If OSM decides to define material damagé, the deﬁnitibn must be based on sound
science and be site-specific. A scoring matrix of relevant factors may provide the
necessary flexibility. (VA DMME)

To be consistent with EPA actions, any definition should consider establishing a
conductivity of approximately 500 micro Siemens or TDS of approximately 350 mg/] as
- thresholds for material damage. (VA DMME)

Any definition of material damage that includes a benthic life component should state
specifically what species of macroinvertebrate or other biological marker organism(s)
will be used as a measure of impairment. For instance, does the presence or absence of
a particular mayfly species, when other mayfly species are present, indicate impairment?
Additionally, the assessment protocol, scoring method, and specific score should be
established. (VA DMME)
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Any in-stream water-quality-based definition of material damage to benthic life should
take into consideration the fact that benthic impairment results from a combination of
factors (e.g., drought, development, and straight-pipe discharges) that are not all related
to coal mining. (VA DMME).

As mentioned in the ANPR, OSM did not define this term in the past because the gauges
for measuring damage vary from area to area and from operation to operation, This
rationale remains valid. Therefore, we strongly oppose the suggestion that "material
damage" be defined by rule. When the material damage topic has conre up in OSM
training courses and other discussions, OSM staff has consistently stated that this needs
to be evaluated and determined on a case-by-case basis. (ND PSC)

West Virginia has already adopted a definition of this term, as has OSM in Tennessee. Both
definitions are crafted to avoid potential inconsistencies with the Clean Water Act. {WVDEP)

Given the significant differences in geology, hydrology, and terrain among the various
regions of the country where surface coal mining operations occur, regulatory terms
such as “material damage to the hydrologic balance” have necessarily been left to each
state to define based on their unique circumstances. This is the very essence of
SMCRA’s design, whereby Congress vested primary governmental responsibility for
developing, authorizing, issuing and enforcing regulations for surface coal mining and
reclamation operations with the states so as to accommodate the diversity in terrain,
climate, biologic, chemical, and other physical conditions in arcas subject to mining
operations. (IMCC, Ohio Coal Ass’n)

It is difficult to imagine one nationwide definition (or nationwide criteria) for what
constitutes "material damage to the hydrologic balance outside the permit area.” While
some generic qualitative language like the definition that OSM has approved as part of
the Wyoming program might work nationwide, it is hard to see that it would add much
clarity. Criteria that would be appropriate for defining material damage to the
hydrologic balance outside the permit area-for a permit covering thousands of acres in
the Four Corners area with annual precipitation less than 10 inches a year and no
intermittent or perennial streams in the immediate area can and should be quite different
than those criteria appropriate for a mountaintop operation in central Appalachia, or a
large dragline operation in the flat arcas of cast Texas with more than 50 inches of
annual precipitation. (NMA)

If OSM does propose a definition, the phrase “outside the permit area” should be
included as part of the term because it is an integral part of the finding that a regulatory
authority must make. (NMA) '

If OSM deems a definition necessary, it should include the following language: “Any
long-term or permanent change in the hydrologic balance caused by surface mining
operations that has a significant adverse impact on the capability of the affected water
resources to support existing conditions and uses.” (Mettiki)
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Time and further development of science cannot override geography. (West Virginia
Coal Ass’n)

OSM is precluded from assuming any role in areas of water quality regulation that are
reserved to individual states under the Clean Water Act. (West Virginia Coal Ass’n)

It would be difficult to come up with a definition appropriate for the vastly differing
hydrologic conditions where coal mining occurs, and by necessity should be determined
by state programs relative to individual sites. (Colorado Mining Ass’n)

As stated in the ANPR, in 1983, OSM decided not to propose or adopt a definition or
fixed criteria for material damage to the hydrologic balance “because the ganges for
measuring damage may vary from area to area and from operation to operation.” This is
still the case; the conclusion drawn in 1983 still applies today. For example, the
tolerance for change in a highly productive aquatic habitat would be significantly
different than that for a barren aquatic zone. State programs should have the flexibility
and authority to judge each project on a case-by-case basis. (Alaska Coal Ass’n)

Any definition most likely would be unworkable because it would probably conform to
the cutrent EPA stance that almost any adverse impact on aquatic communities equates
to material damage to the hydrologic balance. (Clintwood Elkhorn Mining Company)

While understanding of the relevant hydrology and associated technology have
advanced since 1983, the statement in the 1983 preamble quoted in the ANPR remains
relevant: “...the gauges for measuring damage may vary from area to area and operation
to operation...” The large variations in project-specific site conditions (climate,
geology, etc.) would make any definition of material damage ripe for legal challenge,
(D.R. Allen & Associates)
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Alternative 7b; Revise the definition of “cumulative impact area” and the requirements
for CHIAs and PHC determinations to incorporate elements that are consistent with the
manner and standards by which the Coxps of Engineers determines potential cumulative
adverse impacts on waters of the United States under section 404 of the Clean Water Act.

» OSM should align the geographic scope of the cumulative impact analysis under
SMCRA with the geographic scope of NEPA to promote greater consistency between
SMCRA and Clean Water Act cumulative impact analyses. (Corps of Engineers)

* OSM should not revise the definition of "cumulative impact area” to incorporate the
manner and standards used by the Corps of Engineers for determinations under section
404 of the Clean Water Act. It is not necessary to invoke standards developed by
another federal agency to meet provisions under a different federal act. (ND PSC)

* OSM should not incorporate elements of the Corps of Engineers’ processes and
standards for potential adverse impacts of fill disposal under the Clean Water Act
Section 404 program info the SMCRA probable hydrologic consequences (PHC)
determination and CHIA processes. As acknowledged in the ANPR, the Corps is
concerned with determining adverse impacts to waters of the U.S. in relation to the
discharge of fill material under Section 404 of the Clean Water Act. The CHJA process
and the finding that the SMCRA regulatory authority must make is concerned with the
possible impact of the entire mining operation upon the entire hydrologic balance
outside the permit area (not the stream inside the permit area and not just the stream).

(NMA)

¢ As the jurisdictional reach of the Corps of Engineers has been limited to the affected
waters and adjacent riparian areas by the U.S. Court of Appeals for the Fourth Circuit in
Ohio Valley v. Aracoma Coal Co., No. 07-1479 (4th Cir. 2009), the differences in the
scope of analysis between the section 404 and SMCRA permits warrant elimination of
the portion of this alternative that would have OSM incorporate elements of the Corps of
Engineers” processes and standards for potential adverse impacts of fill disposal under
the Clean Water Act section 404 program into the SMCRA PHC determination and
CHIA processes. (D.R. Allen & Associates)

* OSM should not revise the definition of “cumulative impact area” at 30 CFR 701.5. The
definition requires regulatory authorities to delimit camulative impact areas on the basis
of scientific analysis of hydrologic data that demonstrate the geographic extent to which
the effects of a proposed surface coal mining and reclamation operation may, given the
particular environmental conditions adjacent to the proposed permit area, interact with
the hydrologic effects of other mining operations to produce a cumulative impact on the
hydrologic balance. That method of delimiting cumulative impact areas is pragmatic,
wholly supportive of the purpose of CHIA analysis, easily reviewable for error, and not
susceptible to manipulation by those who favor or oppose mining without regard to
Congress’s intent in enacting SMCRA. Properly applied, the definition works well.
[Appalachian Center for the Economy and the Environment (ACEE), West Virginia
Coal Ass’n]
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e The Corps of Engineers’ “Section 404(b)(1) Guidelines for Specification of Disposal
Sites for Dredged or Fill Material” contains scant methodology or standards for OSM to
incorporate into its CIHIA regulations. Other than repeated admonitions to look both
individually and cumulatively at the various effects of fill placement, the “Guidelines”
mention “cumulative” analysis only twice. Neither of these provisions adds anything to
the CHIA process defined in OSM’s current regulations and internal guidance
documents. The Corps’s cumulative impact methodology appears to differ from OSM’s
CHIA procedures only by limiting the extent of the Corps’s analysis to what that agency
deems “reasonable and practical,” as opposed to OSM’s statutory mandate to evaluate
“the probable cumulative impact of all anticipated mining in the area” of a proposed
mine. 30 U.S.C. § 1260(b)(3). Certainly, OSM has no authority to curtail the focus of
its CHIA analysis to anything less than the extent of the agency’s statutory mandate.
Accordingly, OSM could not incorporate the Corps’s narrower cumulative impact focus.
(ACEE)

* Congress chose to elevate cumulative impact analysis from the simple mention of
cumulative impact as a factor in deciding whether to issue a general permit for fill
construction under the CWA to the far more elaborate and crucial test for issuance of
any permit for any type of surface coal mining and reclamation operation under
SMCRA. In doing so, Congress put the Secretary of the Interior, not the Secretary of
the Army, in the driver’s seat with respect to methodology and standards for cumulative
impact analysis related to surface coal mining and reclamation operations. For that
reason, if any incorporation is to be done, it is the Corps which must incorporate OSM’s
more detailed and stringent cumulative impact regulations rather than the other way
around. (ACEE)

Alternative 8: Require that a SMCRA permit applicant concurrently submit the SMCRA
permit application to the SMICRA regulatory authority, the National Pollutant Discharge
Elimination System permitting entity, the U.S. Army Corps of Engineers, EPA, and the
state agency responsible for certification under section 401 of the Clean Water Act.

» Concurrent submittals arc necessary to ensure successful interagency communication
and to ensure that all agencies are evaluating the effects of the proposed mining activity
on all aquatic resources that each agency regulates. (Corps of Engineers)

e The Tennessee Department of Environmental Conservation expressed support for this
alternative.

* OSM should require prompt submittal of permit applications to the Fish and Wildlife
Service so that threats to proposed and listed threatened and endangered species can be
assessed on a permit-by-permit basis. (Center for Biological Diversity)

» Virginia’s SMCRA permitting process already incorporates extensive coordination and
cooperation with the listed agencies. (VA DMME) '
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Electronic permitting allows simultaneous access to permit applications by all interested
state and federal agencies. (VA DMME)

We strongly oppose this option because the specific review times under SMCRA-based
law and rules are likely to be very different from those of the state agency that handles
the NPDES permitting and other Clean Water Act responsibilities and that of the Corps
of Engineers for Section 404 authorizations that may be required. While we currently
coordinate and consult with these other agencies as necessary, there should not be a
mandatory requirement that the permit applications be filed at the same time. (ND PS C)

This alternative is totally inappropriate and well beyond what is authorized by SMCRA.
It just looks like permit review by a committee that includes parties that have no
jurisdiction in a SMCRA permitting decision. If OSM wants to facilitate better
coordination, then it should follow the pattern set by 30 CFR 780.16(c) for fish and
wildlife protection. Under those rules, it is the responsibility of the SMCRA regulatory
authority to provide relevant parts of the application to other agencies that have an
interest. Further, the only permit application information provided to other agencies
should be information that is relevant to the other agencies' jurisdiction. Also, if
National Pollutant Discharge Elimination System authority has been delegated to a state
there is no reason for EPA to be involved. (NMA)

?

Where is the authority under SMCRA to impose such a requirement? Such a
requirement goes far beyond simple coordination or consultation. (Colorado Mining
Ass’n)

Adoption of this alternative would result in more duplication of effort both for industry
and government. Integrated permitting would not assist with solving the already

“troubled and cumbersome permiiting process under the Clean Water Act. In addition,
the integrated permitting process in Ohio has been a failure. (Peabody)

While coordinated permitting sounds attractive, there is a reason why different agencies
have different permitting procedures and review parameters—those procedures and
parameters are specifically tailored to their respective authorizing statutes and thereby
their environmental and regulatory expertise. For example, submission of a detailed
SMCRA permit application to an NPDES permitting authority will not benefit the
section 402 review in any way—it will only supply volumes of irrelevant information.
(West Virginia Coal Ass’n)

West Virginia’s experience with coordinated permitting initiatives shows that they
quickly become obstacles to efficient and timely permit issuance under any of the
programs and agencies involved, a problem that is exacerbated by the fact that additional
funding rarely accompanies any of these initiatives. (West Virginia Coal Ass’n)

In many cases, this is indeed how an applicant organizes the permit process. However,
for large projects that may require an EIS or be managed under a permit coordinating
agency (such as the Office of Project Management under the Alaska Department of
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Natural Resources), this timing may not be in the best interest of the project or the
agencies, For example, it may require incomplete applications be submitted to one
agency to fulfill this requirement, only to have a modified application filed later, thus
requiring additional review time. Allowing the applicant and the agencies the ability to
coordinate their permit application submission and review schedules is in the best
interest of all parties. No project can proceed until ali applications are processed and
approved, regardless of the timing of submittals. Thus, we suggest that this alternative
be dropped from further consideration. (Alaska Coal Ass’n)

¢ Enhanced coordination that does not delay the permitting process is always welcome.
However, it is not essential because no disturbance may be conducted until a permittee
has obtained all necessary permits. Additionally, procedural issues with certain agencies
may result in delays that would prevent submittal of all permit applications. Therefore,
conditioning when a permitiee may submit an application is in our opinion overly
restrictive and would require revisions to not only OSM’s regulations, but also the Corps
of Engineers regulations as well as those of all state regulatory authorities. (D.R. Allen
& Associates)

» We support a streamlined, practical approach to permitting, but to date the agencies have
not been able to design such a system. Nothing in this alternative will change this
reality. Each permitting authority operates on varying timelines and may request
additional information and technical analyses from permit applicants. Under this
alternative, those applicants then would be required to potentially submit numerous and
unnecessary supplemental information to several agencies. In addition, there is no legal
authority for this alternative. (Ohio Coal Ass’n)

Alternative 9: Establish more detailed permit application requirements and performance standards for
stream-channel diversions and restoration of streams.

¢ No further disturbance and diversion of streams should be permitied. Artificially-
constructed stream channels do not support the same flora and fauna or fulfill the same
ecological roles as natural streams, and the destruction of natural strearns should be
prohibited. However, because stream damage is likely fo continue to be permitted,
premining siream surveys should be conducted to document conditions including but not
limited to: flow, temperature, conductance, turbidity, pH, dissolved oxygen, total
suspended solids, total dissolved solids, and levels of nutrients and metals including
nitrogen, phosphorus, sulfur, iron, selenium, arsenic, and mercury. Premining stream
surveys should also include aquatic flora and fauna ranging from zooplankton and
phytoplankton to aquatic macroinvertebrates, mollusks, amphibians, reptiles, and fishes.
If coal mining activities are not going to be entirely prohibited in and near streams, then
coal operators should be required to return streams to their premining biological
condition. If these conditions cannot be met, then permits should nof be issued. (Center
for Biological Diversity)

* Performance bonds should not be released until restored streams fully support the forms
of life which were present prior to mining. (Center for Biological Diversity)
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No additional requirements or performance standards are needed if applicants must
demonstrate compliance with sections 401 and 404 of the Clean Water Act before the
SMCRA permit is approved. (VA DMME)

No additional monitoring or bond release requirements are necessary because the Corps
of Engineers has adequate authority to require correction of any discrepancy found after
SMCRA bond release. There is no need to require the state SMCRA regulatory
authority to incur the additional inspection and administration expenses that would result
from additional monitoring and bond release requirements. (VA DMME)

This option is quite vague and more specifics are needed to have a better understanding
of the proposal to properly evaluate and comment on it. (ND PSC)

SMCRA regulatory authorities should develop stream relocation and restoration criteria
that, when practical, align with mitigation requirements under the Clean Water Act,
(Corps of Engineers)

OSM should explore the practicality of requiring that the SMCRA regulatory authority
hold the SMCRA performance bond until the success of stream restoration and
mitigation requirements under the Clean Water Act have been demonstrated. (Corps of
Engineers)

It may be reasonable to consider adding more detailed permit application requirements
for modern stream assessment and mitigatioh techniques and practices. (Peabody)

Premining condition surveys would prove useless for permits subject to the arbitrary
one-square-mile intermittent stream definition at 30 CFR 701.5. {Pecabody)

OSM needs to better articulate what problem it is trying to solve. It is unclear what the
basis is for thinking that further rulemaking is needed on stream-channel diversions, or

- how this alternative is connected to central Appalachia. With no stated basis or purpose
it is simply impossible to respond without further information. In short, NMA does not
believe that OSM should propose additional requirements of this nature. (NMA)

2

It will be difficult to develop requirements that will properly fit all situations. State
programs have the ability to request additional stream-channel details, such as Alaska
has done for the proposed Chuitna Coal project, but this level of detail would not be
Justifiable or beneficial for all mine sites. Thus, this alternative should be dropped from
further consideration. (Alaska Coal Ass’n)

The current regulations regarding stream diversions and stream restoration are adequate.
Because there can be only one mitigation plan, these regulations also would need to
conform to any requirements of the Corps of Engineers district within which the
proposed project exists. (D.R. Allen & Associates)
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Alternative 10: Adopt provisions that would apply only to mountaintop removal operations and operations
on steep slopes. This may include the deletion of 30 CFR 824.11(a)(9), which limits the statutory ban on
mountaintop removal operations that would damage natural watercourses to those watercourses located
below the lowest coal seam te be mined.

* Any changes to the SBZ rules should apply nationwide because mining activities in
states other than central Appalachia also adversely affect streams. (Corps of Engineers)

¢ It does not make sense to limit the SBZ rule to states that have historically allowed
mountaintop removal operations. (Tennessee Dept. of Environmental Conservation)

» This approach, based solely on topography, involves constitutional issues such as the
taking of private property and interference with interstate commerce. (VA DMME)

 This alternative appears to arbitrarily ignore the fact that mining impacts streams
nationwide, regardiess of the presence or absence of excess spoil fills,. How can the
federal government impose harsher standards on some states while allowing other states
much more flexibility? (WVDEP)

¢ OSM should focus its rulemaking efforts squarcly on mountaintop mining and valley
fills and avoid adopting a rule that would require other states to revise their programs.
(PADEP)

» Instead of proposing additional rules pertaining to these types of operations,' OSM ..
should work with the affected states to address the issues on a case-by-case basis. (ND
PSC)

* Itis beyond our understanding how OSM could apply regulations to specific states in a
given coal region under a statute intended to be national in scope. Any such move by
OSM would place Appalachian coal mining operations at a competitive disadvantage
through selective application of a national statute. If anything, OSM and the other
federal agencies should more closely examine the impact of mining operations on
streams outside Appalachia because much less information is available for those areas.
(West Virginia Coal Ass’n)

* Deletion of 30 CFR 824.11(a)(9) is a backdoor way of prohibiting all fills in streams. It
would violate the spirit and intent of SMCRA and illegally restrict mining above and
beyond the Clean Water Act. (West Virginia Coal Ass’n) '

* We question the rationale for limiting the application of the rule to those states with
mountaintop removal or steep-slope operations. Is OSM taking the stance that sireams
in the Appalachian states are in some way a more valuable resource than those present in
other states? (D.R. Allen & Associates)

¢ Any such regulations must be limited to the types of issues that SMCRA recognizes as
distinct to those operations, namely those identified in paragraphs (c) and (d) of section
515 of the Act. However, OSM has not articulated any support for such rules. (NMA)
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* To the extent that OSM is concerned with mountaintop removal operations, it should
identify and, if necessary, address those specific concerns instead of imposing a
patchwork of new ill-considered regulations on all operations in all states. (Ohio Coal
Ass’n, Peabody)

* Restricting certain provisions to certain regions is a valid approach for dealing with
regional issues. However, as writien in the ANPR, the alternative lacks sufficient detail
for further comment. If the intent is to restrict certain regulations to a region, OSM
should find a legally defensible way to clearly limit those requirements to a specific
region, rather than applying those requirements to all mountaintop removal operations or
steep-slope mining operations. In other words, the adoption of requirements intended to
address a problem in central Appalachia, but not specifically restricted to central
Appalachia, could lead to unintended consequences with no net benefit to operations

outside the region that exist in an entirely different environmental setting. (Alaska Coal
Ass’n)

*» As practiced today, mountaintop removal operations are fundamentally incompatible
with the requirement in section 515(c)(4)(D) of SMCRA that, before approving a permit
application for a mountaintop removal operation, the regulatory authority must find that
“no damage will be done to natural watercourses.” It is simply impossible to fill streams
with mining refuse without damaging them. The SMCRA regulatory authority has both
the authority and the duty to deny permits that perpetuate this damage. (Center for
Biological Diversity) -

¢ OSM should revise its rules to delete 30 CFR. 824.11(a)(9), which limits the statutory
ban on mountaintop removal operations that would damage natural watercourses to
those watercourses located below the lowest coal seam to be mined. However,
otherwise, any revised SMCRA rules should apply to all states, not just Kentucky,
Virginia, and West Virginia. (Freshwater Mollusk Conservation Society, KY State
Nature Preserves Commission, SELC)

Should we revise the approximate oviginal contour (AOC) provisions of our regulations?

* AOC s a term expressly defined in SMCRA on a national basis. Any regulatory
changes to it would have to be national in scope and consistent with the statutory
definition. The differences in terrain from Appalachia to the Illinois coal basin, to East
Texas, to the Western states, and on to Alaska simply preclude further specificity in that
definition in a way that is workable across the nation. (NMA) :

» Hach state program has the discretion to further clarify the nationwide definition of AQC
as it applies to mining conditions in that state. If further refinement is warranted for the
specific conditions in a state, it should be done at the state (or federal program for a
state) program level. (NMA)

* The permitting process for each operation constitutes the appropriate way to address any
concerns that citizens or others may have about how AOC is being applied in
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Appalachia as well as other areas of the nation. No new national rulemaking is needed
to facilitate that site-specific process. (NMA)

Any requirements beyond those in the 2008 rule and existing policies in the central
Appalachian states would somehow have to modify natural, physical mechanics of geology and
the constants of engineering or compromise safety and stability. (West Virginia Coal Ass’n)

There should be no revisions to the AOC provisions of OSM’s regulations, which are
well-understood and have withstood the test of time. (PADEP)

OSM should adopt a rule similar to the Montana program provision requiring that reclaimed
drainage basins, including excess spoit fills, valleys, channels, and floodplains, be constructed
to:

{a) Comply with the postmining topography map approved by the regulatory
authority.

' (b) Restore the approximate original contour.

(c} Allow the drainage channel to remain in dynamic equilibtium with the drainage
basin system without the use of artificial structural controls unless approved by the
regulatory authority,

(d) Provide separation of flow between adjacent drainages and safely pass the
runoff from a six-hour precipitation event with a 100-year recurrence interval, or
larger event as specified by the regulatory authority,

(e) Provide for the long-term relative stability of the landscape by creating
appropriate geomorphic landforms. The term "relative” refers to a condition
comparable to an unmined landscape with similar climate, topography, vegetation
and land use.

(f) Provide an average channel gradient that exhibits a concave fongitudinal
profile.

{g) Establish or restore a diversity of habitats that are consistent with the approved
postmining land use, and restore, enhance where practicable, or maintain natural
riparian vegetation.

(h) Exhibit dimensions and characteristics that will blend with the undisturbed
drainage system above and below the area to be reclaimed and that will
accommodate the approved revegetation and postmining land use requirements.
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Technological innovations made since the promulgation of SMCRA currently provide landform
design tools that greatly facilitate the ability of coal operators to comply with these provisions.
Such technologies have been successfully demonstrated and they should be implemented in
accordance with the SMCRA requirement to use the best technology currently available.
Previously permitted excess spoil fill designs are inherently unstable landforms that natural
forces will ultimately, if not catastrophically, remove. It is time to require that coal operators
seek to emulate nature, rather than control nature. Adoption of these provisions would
provide a framework within which surface coal mining, and specifically the practice of
mountaintop removal, could continue in Appalachia. {(New Mexico MMD)

OSM should revise its rules to clarify that approximate original contour (AQC)

restoration requirements apply to excess spoil fills. The legal opinion to the contrary is
flawed: (ACEE, SELC)

OSM needs to define AOC to mean that the reclaimed area must resemble the area
before mining in aspect (or slope) and elevation. A minimum difference in elevation
between premining and postmining conditions should be established as an enforceable
requirement in a regulation. The regulation should also require a minimum difference in

‘premining and postmining slopes as well as describe the allowable differences between
the drainage pattern of the postmining site and the premining site. For example, OSM
should require the postmining site to have as many linear feet of ephemeral, intermittent
and perennial streams as the premining site. It should require those streams to be similar
in configuration and morphology to the original streams. To demonstrate compliance or
non-compliance with these requirements, the rule should require mine operators to
submit premining and postmining field surveys, GPS data, photographs and
measurements of slope of stream beds, plan cross-sections and aerial photographs of the
disturbed areas. (ACEE)

OSM should adopt a regulation clarifying that when an operation cannot comply with

- AOC restoration requirements as a result of application of a fill optimization formula
such as those in place in Kentucky and West Virginia, the operation must obtain a
legitimate variance from the AOC requirement. (ACEE)

Because the detailed, site-specific reclamation plans required by SMCRA are rarely
required by permitting authorities, OSM must promulgate a rule setting out in detail the
requirements for a variance from AOC. (ACEE)

OSM should clarify that AQC requirements and variances do not override the
prohibitions and restrictions in the SBZ rule. (SELC)

OSM should seek to minimize the use of AOC variances and improve the consistency
with which different states adhere to AOC requirements. The large number of vacant
mountaintop removal sites indicates that variances for residential, industrial, or
commercial use often are not watranted. Variances should be subject to review to
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consider economic feasibility and the potential that the stated postmining land use will
in fact occur. It is also important that AOC standards are implemented consistently
across all states. (Trout Unlimited)

What other provisions of our regulations should we consider revising to better protect the
environment and the public from the impacts of Appalachian surface coal mining?

¢ Hydrology, geology, and aquatic biology

1. OSM should define perennial, intermittent, and ephemeral streams in a manner that is
consistent with the Clean Water Act, rather than using or referencing definitions from the
U.S. Geological Survey. (Corps of Engineers)

2. OSM should adopt rule language that encourages state and federal agencies to coordinate
on stream jurisdictional determinations as part of the permitting process. (Corps of
Engineers)

3. OSM should establish baseline aquatic life information and monitoring requirements at the
genus level rather than at the family level. {Bryon Arnold)

4. OSM should adopt a multifactor approach for the SBZ rule. While a 100-foot buffer should
be the absolute minimum, the regulatory authority should be required to determine
whether a wider buffer is needed to protect all streams. Such a determination should be

a based upon information concerning adjacent slopes, geology, soil types, and existing
riparian context. Whatever stream protections are adopted should apply, without
exception, to any intermittent, temporary, or perennial watercourse. (Freshwater Mollusk
Conservation Society, KY State Nature Preserves Commission)

5. The current recommendation for stream buffers to protect amphibian habitat is 100
meters. This fact is especially important because the Appalachian region supports the
highest diversity of amphibian species in North America and amphibian species worldwide
are undergoing a rapid decline, largely due to habitat loss and water pollution. (Efizabeth
Summers, UT)

6. The mining of coal and disruption of surrounding strata high in selenium are common
sources of selenium that can degrade water quality and biologic diversity. Any rules
proposed by OSM should require regulatory authorities to include selenium monitoring as
a routine sampling parameter at all mines and require establishment of numerical limits for
selenium for all outfalls at any mine where an overburden core sample shows elevated
selenium concentrations. OSM also should revise its rules to specify that no permit may be
issued where selenium may become a problem unless the applicant has {1) submitted a
viable plan for treating selenium pollution if it becomes a problem during mining and {2)
demonstrated the financial ability to implement an effective selenium treatment plan. (KY
Waterways Alliance)
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7. O5M should promulgate a regulation that requires (1) routine, site-specific core sampling
for selenium as part of each permit application, and (2) core testing that includes leachable
selenium instead of just total selenium and decreases the interval between core samples.
In addition, the regulation should make clear that operations at risk for selenium
discharges must, during the mining process, test the geology for selentum every time
mining operations change in elevation, enter a new strata or move more than 100 feet.
One method of accomplishing this may be to require testing of holes drilled to blasting.
The operator should be required to submit these samples to the regulatory authority at
least twice per month. [Appalachian Center for the Economy and the Environment (ACEE)]

8. OSM should promulgate a regulation requiring that if selenium is found in core samples
before or during mining, an analysis must be performed to determine whether it may
create a perpetual pollution discharge. If the analysis shows that selenium s presant in
sufficient guantities to cause perpetual material damage to the hydrologic balance
{including causing violations of water quality standards), then the mining operation must
cease and reclamation must begin. (ACEE)

9. OSM should require additional information on the baseline hydrology and additional
characterization of the premining hydrologic balance. Specifically, OSM should amend 30
CFR 780.21{b}{1} and (2} and 784.14(b}){1) and (2) to—

a) Expressly provide that a minimum of 12 consecutive months of water quality and
quantity information is necessary to establish the seasonal flow conditions that SMCRA
requires each permit applicant to demonstrate. The amended regulation shouid clarify
that baseline monitoring of flow rates must occur daily to enable the permit applicant
and the regulatory authority to distinguish between seasonal flow patterns (including
base flow from ground water) and flow rates that are generated in immediate response
to precipitation events.

b} Require, throughout the minimum 12-month baseline collection period, synchronous
measurements at a sufficient number of stations along each stream course to enable
the permit applicant and the regulatory authority to identify when and where the
stream is gaining or losing flow. This change is needed to ensure coilection of
adequate information on exchanges between streamflow and groundwater,

¢) Designate the pollutants and conditions currently listed there as “pollutants and
conditions of concern.” The PHC determination, the CHIA, the hydrologic monitoring
plans, and the hydrologic reclamation plan must expressly address the potential of the
proposed surface coal mining operation to cause or contribute to an exceedance of the
applicable numeric or narrative water quality standard or standards for each pollutant
or condition of concern that applies to the proposed surface coal mining operation.

d} Require information on both total dissolved solids and specific conductance and to add
aluminum, selenium, and sulfate as required parameters. Alternatively, OSM should
require the regulatory authority to add aluminum, selenium, or sulfate as peollutants of
concern wherever geologic or hydrologic baseline data indicate their presence in the
permit area.
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10.

i1.

e}

f)

g)

h)

Require that wherever geologic or hydrologic baseline data indicate the presence of
any other pollutant or condition for which there exists an applicable federal or state
numeric or narrative water quality standard, such as additional metals or temperature,
the regulatory authority must treat it as a pollutant or condition of concern for which
the permittee must at least provide baseline information.

Provide that where proposed operations would introduce contaminants or potential
sources of contamination to the permit area that are unrelated to geologic materials at
the site—for exampile, explosives, fuels, coal combustion wastes, or coal processing
chemicals—those pollutants also must be treated as “of concern” and the permit
applicant must provide baseline information on each contaminant, including
background concentrations, whenever that substance or contaminant naturally occurs
in, or has previously been introduced into, the surrounding environment.

Provide that where a proposed operation would discharge into a water resource listed
as impaired on a state’s list under section 303(d) of the Clean Water Act, the regulatory
authority must treat as “pollutants and conditions of concern” each pollutant or
condition that is identified as a cause of impairment in question and is among the
pollutants or conditions that the proposed operation may reasonably be expected to
discharge, cause, or worsen,

Expressly require that the regulatory authority treat all applicable narrative water
quality criteria for each water resource that will receive a dischargefrom a proposed
surface coal mining operation as conditions of concern for which baseline information
must be collected. The amended regulations shouid ensure that the regulatory
authority formulates numeric standards or criteria (such as the Index of Biological
Integrity) to translate each narrative “free from” into a measurable standard.

Expressly provide that a pollutant or condition of concern for which a permit applicant
must collect and present baseline information may be eliminated from analysis in the
PHC determination and CHIA and from the proposed hydrologic monitoring and
reclamation plans only if baseline geologic and hydrologic information indicate to a
reasonable degree of scientific certainty that discharges of that substance from the
proposed permit area will not cause or contribute to an exceedance of any applicable
numeric or narrative water quality standard. (ACEF)

OSM should amend 30 CFR 780.21(b) and 784.14{b) to require that the regulatory authority
inform each permit applicant of the minimum pollutants and conditions of concern that the
PHC determination, hydrologic monitoring plan, and hydrologic reclamation plan must
address, based on the regulatory authority’s assessment of the baseline hydrologic
information provided in the permit application or otherwise availabie to the regulatory
authority. (ACEE)

OSM should amend 30 CFR 780.21(f)(3){iv} and 784.14{e){3){iii) to expressly require that
the PHC determination analyze the probable impact of the proposed surface coal mining
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13.

14,

operation on each pollutant or condition of concern identified pursuant to amended 30
CFR 780.21{b) or 784.14(b). (ACEE)

OSM should amend 30 CFR 780.21(g) and 784.14(f) to provide expressly that the
regulatory authority may not conclude that a proposed surface coal mining and
reclamation operation has been designed to prevent material damage to the
hydrologic balance, and thus may not approve the pertinent permit application, if the
proposed operation includes a new discharge to a water resource on a state’s 303(d)
list under the Clean Water Act for a mining-related pollutant or condition that the
proposed operation would discharge or worsen, except in compliance with the
requirements of 40 CFR 122.4(3) concerning available waste load allocations under a
TMDL and compliance schedules covering existing dischargers. (ACEE)

OSM should amend 30 CFR 780.21(g) and 784.14(f) to require that each CHIA
identify all pertinent material damage critetia for the proposed operation, including,
at a minimum, each numeric water quality standard or translated numeric standard
for a narrative water quality standard or anti-degradation standard applicable to each
water resource that the proposed operation will likely affect. The amended
regulation should further require the regulatory authority to notify the permittee as
soon in the permit application evaluation process as practicable, through a publicly
available document, of the material damage criteria applicable to the proposed
operation. The amended regulation should require that each notice also direct the
permittee to structure its hydrologic monitoring plans and hydrologic reclamation
plan so as to detect trends toward exceedance of those criteria and to specify
measures to prevent actual exceedances. (ACEE)

OSM should amend its water monitoring regufations at 30 CFR 780.21(i){1) and (j}{2){i) and
784.14(h} and (i}(2X{1) to require that—

a) The permittee regularly monitor each pollutant and condition of concern and annually
moniter each other poliutant or condition for which there is a material damage
criterion.

b} Each hydrologic monitoring plan require monitoring at times and places capable of
ascertaining the mine’s compliance status with respect to all pollutants and conditions
of concern.

¢} The hydrologic monitoring plans of any permit application that includes a material
handling plan meant to prevent water pollution {whether by acid mine drainage,
selenium, or any ather substance) contain specific measures to be taken within the
permit area to indicate effectively whether the material handling plan is failing or has
failed to prevent water pollution as predicted.

d) Selenium be included as a routine sampling parameter at all mines.

e} The regulatory authority establish numetical limits for selenium for all cutfalls at any
mine where a core sample shows elevated selenium concentrations. (ACEE)
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15. OSM should amend its regulations at 30 CFR 780.21(h) and 784.14(g} concerning hydrologic
reclamation plans to—

a) Provide that the “preventative and remedial measures” required by the current
regulations must address specifically each pollutant or condition of concern that the
regulatory authority identifies for the proposed operation. The amended regulation
should require the permittee to identify, in terms of hydrologic monitoring data and
any other appropriate condition, the trigger event or series of events that would
prompt the permittee to implement each preventative or remedial measure proposed
in the plan. The amended regulation should further require the permittee to explain
how each proposed preventative or remedial measure will accomplish its purpose and
how the permittee will monitor and assess the effectiveness of each measure. The
suggested amendment would premote use of hydrologic monitoring data as an
effective early warning system for actually preventing, rather than remediating,
material damage to the hydrologic balance outside the permit area.

b) Require that the regulatory authority order a permittee to develop alternate or
additional “preventative and remedial measures” for inclusion in the hydrologic
reclamation plan whenever one or more of the initially approved measures fail to
prevent deterioration toward material damage, prevent material damage itself, or
remedy material damage to the hydrologic balance.

¢) Forbid regulatory authorities from accepting any material handling plan as a
component of a hydrologic reclamation plan and require that the hydrologic
reclamation plan of any permit application that includes a material handling plan
meant to prevent water pollution {whether by acid mine drainage, selenium, or any
other substance)} contain specific preventative and remedial measures to be taken if
monitoring data indicate that the material handling plan is failing or has failed to
prevent water pollution as predicted. (ACEE)

16. OSM should amend its permitting regulations to provide that if the regulatory authority
relies to any extent on information not in the permit application, the regulatory authority
must place a written copy of all such information among the publicly available decision
documents for the application in question. The amended regulations should require the
regulatory authority to provide the required notice at the time that the regulatory
authority determines the permit application to be administratively complete. The
amended regulation should authorize the regulatory authority to amend its notice of
poliutants and conditions of concern based on information subsequently submitted or
obtalned, provided that both the amended notice and the supporting information are
made immediately available for public inspection. (ACEE)

Revegetation, topsoil, and postmining land use

1. The revegetation regulations should be modified to ban the planting of non-native species
during restoration. (Center for Biological Diversity)
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2. OSM must promulgate a regulation assuring that topsoil is saved unless operators can

demonstrate that the proposed topsoil substitute is “the best available subsoil which is
best able to support vegetation,” as required by section 515(b){6) of SMCRA. (ACEE)

OSM must make clear that topsoil substitutes may not be approved on sites with a
postmining land use that involves woody plants unless the applicant demonstrates that the
substitute will result in a soil medium that is at least as productive as the premining site.
Specifically, OSM must make it clear that regulatory authorities may not permit mining
operations to utilize gray sandstone as a topsofl substitute. No studies have shown gray
sandstone to be the “best available in the permit area to support revegetation,” nor have
any studies shown that this material is “equal to, or more suitable for sustaining vegetation
than, the existing topsoil,” as required by 30 CFR 816.22(b). {(ACEE)

OSM must promulgate a rule clarifying the requirements of a "higher or better use."
Postmining sites used as fish and wildlife habitat, hayland or pasture, and foresttand
cannot measure up to SMCRA’s “higher or better” use standard. (ACEE)

Performance bonds

12, OSM should revise its bonding and reclamation regulations to effectively address the

problem of long-term postmining pollutional discharges. OSM should amend its
regulations to require that owners and operators of mines with the potential for long-
term postmining pollutional discharges post additional financial guarantees sufficient
to cover the costs of permanently treating such discharges. The revised regulations
should further provide that owners and operators who do not post the additional

financial guarantees will be ineligible to receive any new surface mining permits.
(ACEE)

» Permit renewal requirements

L.

OSM should clarify and strengthen rules governing renewal of permits when the
applicant is violating federal and state laws protecting surface water quality. First,
30 CFR 774.15(c)(1)(ii) should be amended to add the following clause to the end:
“including, but not limited to, effluent limitations established in NPDES permits
issued pursuant to section 402 of the Federal Water Pollution Control Act, as
amended, 33 U.S.C. § 1342, and the rules and regulations promulgated there under.”
Second, 30 CFR 774.15(¢c)(2) should be amended to add the following sentence at
the end of the existing provision: “If the opponents of renewal, including citizen
opponents, establish one of the criteria in § 774.15(c)(1) of this chapter, the
regulatory authority shall deny the renewal application.” (ACEE)

¢ Violation information requirements and permit block sanction

1.

OSM should promulgate a regulation that provides that, where the surface mining
regulatory authority and the water pollution regulatory authority are the same entity,
“the regulatory authority, department, or agency which has jurisdiction over”
violations of the Clean Water Act or permits issued there under is the U.S.
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Environmental Protection Agency for purposes of section 510(c) of SMCRA.
{ACEE)

2. OSM should ensure appropriate oversight of surface mining regulatory authorities by
expanding the definition of “regulatory authority, department, or agency” for
purposes of section 510(c) of SMCRA to include citizens that have provided notice
under one of the citizen suit provisions of the federal environmental statutes to sue
an operator for violation of the one of the Jaws refetred to in section 510(c).

Through those citizen suit provisions, Congress evidenced its intent for citizens to
act as private attorneys general. Therefore, it is appropriate to treat them as
regulatory agencies for purposes of section 510(c). (ACEE)

3. OSM should define the terms “has been cotrected” and “is in the process of being
corrected” for purposes of section 510(c) of SMCRA. The term “has been
corrected” should be defined to mean that “the violation at issue has completely
ceased and that there is no real likelihood of its recurrence.” The term “is in the
process of being corrected” should be defined to mean that “the applicant is subject
to a judicial decree or other judicially enforceable order compelling the applicant to
achieve full compliance with no reat likelihood of recurrence as soon as possible, but
not to exceed one year from the date of the decree or order.” (ACEE)

* Other provisions

1. The alternatives analysis requirements for coal mine waste impoundments and refuse piles
should be revised to include consideration of impacts to local residents, such as traffic,
dust, and noise. (PADEP)

Page 79 of 106 ’
221



ATTACHEMNT #4 - REFERENCE MATERIAL

REFERENCE MATERIAL

1979 OSM-EiS-1 Permanent Regulatory Program
1983 OSM-EIS-1 Suppl-ement

2003 DRAFT EIS Mountain Top Mining and Valfley Fills
2005 EIS Mountain Top Mining and Valley Fills

2008 OSM-EIS-34 Excess Spoil Minimization and Stream Buffer Zones

END OF STATEMENT OF WORK
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SOLICITATION — CONTINUED

SECTION E — INSPECTION AND ACCEPTANCE,

52.246-4  INSPECTION OF SERVICES - FIXED-PRICE (AUG 1996)

(a) Definitions. “Services,” as used in this clause, includes services performed, workmanship, and material
furnished or utilized in the performance of services.

(b) The Contractor shall provide and maintain an inspection system acceptable to the Government covering the
services under this contract. Complete records of all inspection work performed by the Contractor shall be
maintained and made available to the Government during contract performance and for as long afterwards as the
contract requires.

(c) The Government has the right to inspect and test all services called for by the contract, to the extent
practicable at all times and places during the term of the contract. The Government shall perform inspections and
tests in a manner that will not unduly delay the work.

(d) If the Government performs inspections or tests on the premises of the Contractor or a subcontractor, the
Contractor shall furnish, and shall require subcontractors to furnish, at no increase in contract price, all reasonable
facilities and assistance for the safe and convenient performance of these duties.

(e} If any of the services do not conform to contract requirements, the Government may require the Contractor to
perform the services again in conformity with contract requirements, at ho increase in contract amount. When the
defects in services cannot be corrected by reperformance, the Government may (1) require the Contractor to take
necessary action to ensure that future performance conforms to contract requirements and (2) reduce the contract
price to reflect the reduced value of the services performed.

(£) If the Contractor fails to promptly perform the services again or to take the necessary action to ensure future
performance in conformity with contract requirements, the Government may (1) by contract or otherwise, perform
the services and charge to the Contractor any cost incurred by the Government that is directly related to the
performance of such service or (2) terminate the contract for default.

SECTION F - PERFORMANCE

F.1 Period of Performance

A base period of one-year is anticipated to begin on or about mid May and end 12 months later. Three one-year
options will be included,

F.2 Place of Performance and Hours of Operations

Place of Performance: The place of performance is OSM Headquarters Building at 1951 Constitution Ave,, NW,
Washington, DC 20240.

Hours of Operations: Hours of operation are traditionally five days per week, with hours ranging from as early as
6:00 a.m. to as late as 7:00 p.m.. Overtime is not expected; however, may be required on a limited basis.

Federal Holidays: Federal Holidays must be covered by the contractor; compensation plan and backup included as
an overhead expenditure. Coniractor will not be paid for administrative leave or extra holidays given to
Govemnment employees,

F.3 Special Considerations
Contract employees are to have appropriate expetience for positions.
F3.1 Disclosure Information

Information made available to the contractor by the Government for the performance or administration of this
effort shall be used only for those purposes and shall not be used in any other way without the written agreement of
the Contracting Officer.
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The contractor agrees to assume responsibility for protecting the confidentiality of Government records, which are
not public information. Bach coniractor or employee of the contractor to whom information may be made availabie
or disclosed shall be notified in writing by the contractor that such information may be disclosed only for a purpose
and to the extent authorized herein. A signed Non-Disclosure Agreement (NDA) will be required.

F.3.2 Limited Use of Datfa

Performance of this effort may require the contractor to access and use data and information proprietary to a
Government agency or Government contractor which is of such a nature that its dissemination or use, other than in
performance of this effort, would be adverse to the interests of the Government and/or others,

Contractor and/or contractor personnel shall not divulge or release data or information developed or obtained in
performance of this effort, until made public by the Government, except to authotize Government persomnel or
upon written approval of the Contracting Officer (CO). The contracior shall not use, disclose, or reproduce
proprietary data that bears a restrictive legend, other than as required in the performance of this effort. Nothing
herein shall preclude the use of any data independently acquired by the contractor without such limitations or
prohibit an agreement at no cost to the Government between the contractor and the data owner which provides for
greater rights to the confractor. .

F.3.3 Section 508

The 1973 Rehabilitation Act amended in 1998 required Federal agencies to ensure that any time the Government
maintains, procures, develops, or uses electronic and information technology that it is accessible to persons with
disabilities. Unless an undue burden of significant difficulty or expense can be established OSM will provide
reasonable accommodation for Section 508 compliance.

¥4 Contract Type.
OSM intends to award a Firm Fixed Price contract,
F.5 Travel Requirements.

The Contractor will be reimbursed, not to exceed amount for all domestic travel as described below, incurred
directly and specifically in the performance of this contract, claimed By the Contractor and accepted by the
Contracting Officer.

Costs for lodging, meals, and incidental expenses will be baged on the Federal Travel Regulation per diem rates.
Actual expenses or a combination thereof may be used provided the method used results in 2 reasonable charge. A
written justification for use of the higher amounts will be approved by COR.

hitp:/www.gsa. gov/Portal/gsa/ep/contentView.do?P=MTT &contentld=9646&content Type=GSA BASIC

All travel related expenses will be charged to ODC.
F.6 Government Furnished Facilities, Property, Materials

When the contractor is working at the OSM Headquarters site located at 1951 Constitution Ave, NW, Washington,
DC, the Government is responsible for providing office space and supplies, software, hardware, DOI required IT
security training, and the appropriate monitoring tesources for hardware and software,

F.7 Government POCs -- Contract Administrator/COR/PM

Contracting Officer's Representative: Li-Tai BilBao
Phone #: 202 208-2895

Fax # 202-219-3276

Email; Ibilbac@osmre.gov
Contracting Officer: ' - Nancy E. Sloanhoffer

Phone #:  (202) 208-2902

Fax # (202) 219-3104

Email. nsloanhoffer@osmre.gov
Contract Specialist: Tracy R. Meeker
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Phone #: 303-236-0330 x253
Fax #; 303-236-0340

Email: tmeeker@osinre.gov

SECTION G ~ CONTRACT ADMINISTRATION

INVOICE - The Contractor shall submit all invoices for services rendered to:

Office of Surface Mining

Attn: Nancy Sloanhoffer

1951 Constitution Avenue, NW
SIB, RM 336

Waghington, DC 20240

SECTION H - SPECIAL CONTRACT REQUIREMENTS

The proposal shall includes a plan/statement describing how the contractor will address organizational and other
conflicts of interest for subcontractors or persons who are consultants or who work for organizations with potential
conflicts,

1. Progress Reports

Monthly progress reports shall be submitted to the COR beginnihg one month from the date of Notice to
Proceed. The monthly reports shall be concise, factual, and informal and shall inchude, but not be limited _
fo:

A. Work accomplished during the period of the report;
B. Adescription of the overall progress, including data, in sufficient detail to explain
the progress achieved; :
C. Adescription of the current problems that may impede performance with the
proposed corrective actions;
D. A description of the work to be performed during the next reporting period.
2. Mailing to Third Parties

The Contractor shall provide appropriate envelopes and postage for all mailings under this contract. OSM
shall review and approve all mailing lists before the documents are mailed. The Contractor shall be
responsible for assembling documents and preparing them for mailing. ‘The Contractor shall also be
responsible for preparing all mailing lists; updating those lists as necessary; preparing mailing labels
and/or envelopes; assuring that all mailings are timely, accurate, and inclusive of all required materials.

3. Drawings, Reports, and Publications

All drawings, reports, publications, notes, and other work developed and submitted or relied on for
submittals in the performance of this contract shall become the property of the Government and the
Government shall have unlimited rights to their use, including the right to use the same without additional
compensation to the Contractor. The Contractor hereby grants to the Government a current license to all
such works to which it may assert or establish any claim under design patent or copyright laws. The
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Government shall be considered the “person for whom the work was prepared” for the purpose of
authorship in any copyrightable work. With respect thereto, the Contractor agrees not to assert or
authorize others to assert any rights nor establish a claim under the design patent or copyright laws.

Contractor Services

‘The Contractor shall furnish the necessary personnel, materials, services, equipment, facilities and
otherwise do all other things necessary for an incident to the performance of the work specified in a
manner consistent with accepted professional standards.

The Contractor shall be responsible for providing 3 hard copies and 15 digital copies of verbatim
transeripts of the official proceedings of all public meetings held in confunction with this contract.

Specific minimum service s to be provided by the Contractor shall include the following documents:

A. Draft Environmental Impact Statement

1. The Contractor shall assist the OSM in the preparation for and shall conduct
public scoping meetings to be scheduled 45 days after Notice to Proceed. The
Contractor shall prepare the invitation on behalf of the OSM, subject to review
and approval by the COR. In addition, the Contractor shall in conjunction with
the OSM, prepare an agenda and project summary for distribution at the
meetings. Additional assistance for the preparation and conduct of scoping
meetings may be requested by the OSM'’s contracting officer.

2. The Draft EIS shall analyze the impact of the propased action.

3. The Contractor shall submit 3 hard copies and 30 digital copies of the
preliminary DEIS,

4. After the OSM and cooperating agencies review and comment, the Contractor
shall submit 3 hard copies and 50 digital copies for the OSM. In addition, the
Contractor shall provide sufficient digital copies for mailing. A mailing list of
proposed recipients of the Published DEIS will be approved by the OSM prior to
the Contractor’s mailing. It shalt be the sole responsibility of the Contractor to
ensure that the Draft EIS is mailed to all parties (including attendees at the
Scoping Meetings) who have requested a copy, as well as those who are
required to receive one. OSM will provide an appropriate transmittal letter on
OSM letterhead for inclusion with the mailings.

5. The Contractor shall be responsible for printing the DEIS and consulting with
the printer to ensure quality reproduction of all materials. If additional copies
are needed, they shall be provided by the Contractor at their exact printing
cost.
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6. The Contractor will be responsible for publishing the DEIS Notice of Availability
in appropriate general circulation local newspapers. OSM will assist the
Contractor in determining which newspapers are to be selected.

7. Mailing of the completed DEIS shall be coordinated with the publication of the
Notice of Availability in the Federal Register.

8. OSM shall be responsible for the publication of the Notice of Availability in the
Federal Register,

9. During and after the close of the public review and comment period following

the publication of the Notice of Availability of the DEIS in the Federal Register,

* the Contractor shall consult with the COR in determining which responses are
substantive and must be addressed in the EEIS.

B. Final Environmental Impact Statement

The Contractor shall be responsible for the complete analysis of all significant new
Issues raised as a result of the DEIS review process.

-

1. The Contractor shall submit 3 hard copies and 30 digital copies of the proposed
FEIS for OSM and cooperating agency review and approval,

2. After review by OSM and cooperating agencies, the Contractor shall submit a
revised FEIS incorporating responses to comments by OSM and cooperating
agencies. The Contractor shall submit 3 hard copies and 50 digital copies for
the OSM. In addition, the Contractor shall provide sufficient electronic copies
for mailing. A mailing list of proposed recipients of the Published FEIS will be
approved by O5SM prior to the Contractor’s mailing. It shall be the sole
responsibility of the Contractor to ensure that the FEIS is mailed to all parties
{who have requested a copy), as well as those who are required to receive one.
OSM will provide an appropriate transmittal letter on O5M letterhead for
inclusion with the mailings.

3. The Contractor shall be responsible for printing the FEIS and consulting with
the printer to ensure quality reproduction of all materials. If additionat copies
are needed, they shall be provided by the Contractor at their exact printing
cost.

C. Submission Requirements
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All documents shall be prepared on 8 % x 11 inch bond paper and bound in a manner
agreed upon by the Contractor and COR. A cover page design for the proposed Draft
and Final EISs shall accompany each of those documents for approval by the OSM. All
designs have to be approved by the OSM prior to submittal.

SECTION I

52.252-02 CLAUSES INCORPORATED BY REFERENCE FEBRUARY 1998

This contract incorporates one or more clauses by reference, with the same force and effect as if they were given in
full text. Upon request, the Contracting Officer will make their full text available. Also, the full text of a clause

may be accessed electronically af this/these address (es):

Federal Acquisition Regulation clauses and provisions: hitp://www.acquisition. govicomm/far/index. htm or
http://www.arnet, gov/far/loadmainre. html

CLAUSES INCORPORATED BY REFERENCE

52.203-3 Gratuities APR 1984
52.203-5 - Covenant Against Contingent Fees APR 1984
52.203-6 Restrictions on Subcontractor Sales to the Government SEP 2006
52.203-7 Anti-Kickback Procedures JUL 1995
52.203-8 Cancellation, Rescission, and Recovery of Funds for _

Niegal or Improper Activity JAN 1997
52.203-10 Price or Fee Adjustment for 1llegal or Improper Activity JAN 1997
52.203-12 Limitation on Payments to Influence Certain

Federal Transactions SEP 2007
52.204-4 Printed or Copied Double-Sided on Recycled Paper  AUG 2000
52.209-6 Protecting the Government's Interest When Subcontracting

with Contractors Debarred, Suspended, or Proposed

for Drebarment _ SEP 2006
52.212-3 Offeror Representations and Certifications—Commercial Jiams
52.215-2 Audit and Records - Negotiation JUN 1999
52.215-10 Price Reduction for Defective Cost or Pricing Data. QCT 1997
52.215-11 Price Reduction for Defective Cost or Pricing

Data - Modifications OCT 1997
52.215-12 Subcontractor Cost or Pricing Data OCT 1997 :
52.215-13 Subcontractor Cost or Pricing Data - Modifications OCT 1997
52.215-15 Pension Adjustments and Asset Reversions OCT 2004
52.215-16 Facilities Capital Cost of Money JUN 2003
52.215-18 Reversion or Adjustiment of Plans for

Postretirement Benefits (PRB) Other Than Pensions JUL 2005
52.219-6 Notice of Total Small Business Set-Aside JUN 2003
52.219-8 Utilization of Small Business Concerns MAY 2004
52.222-3 Convict Labor JUN 2003
52.222-4 Contract Work Hours and Safety Standards

Act ~ Overtime Compensation JUL 2005
52.222-21 Prohibition of Segregated Facilities FEB 1999
52.222-26 Equal Opporiunity MAR 2007
52.222-35 Equal Opportunity for Special Disabled Veterans, Veterans

of the Vietnam Era and Other Bligible Veterans SEPT 2006
52.222-36 Affirmative Action for Workers with Disabilities JUN 1998
52.222-37 Employment Reports on Special Disabled Veterans,

Veterans of the Vietnam Era and Other Eligible Veterans SEPT 2006
52.222-41 Service Contract Act of 19635, as Amended NOV 2007
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52.222-43 Fair Labor Standards Act and Service Contract Act-

Price Adjustment (Multiple Year and Options Contract) NOV 2006
52.222-44 Fair Labor Standards Act and Service Contract

Act-Price Adjustment FEB 2002
52,222-50 Combating Trafficking in Persons FEB 2009
52.223-6 Drug-Free Workplace MAY 2001
52,223-14 Toxic Chemical Release Reporting AUG 2003
52.225-1 Buy American Act - Supplies FEB 2009
52.225-13 Restrictions on Certain Foreign Purchases FEB 2006
52.227-1 Authorization and Consent DEC 2007
52.227-2 Notice and Assistance Regarding Patent and

Copyright Infringement DEC 2007
52.228-5 Insurance-Work on a Government Installation JAN 1997
52,2293 Federal, State, and Local Taxes APR 2003
52.232-8 Discounts for Prompt Payment FEB 2002
52.232-9 Limitation on Withholding of Payments APR 1984
52.232-11 Extras APR 1984
52.232-17 Interest OCT 2008
52.232-23 Assignment of Claims ' JAN 1986
52.233-2 Serviced of Protest . SEP 2006
52,2333 Protest After Award AUG 1996
52.233-4 Applicable Law for Breach of Contract Claim OCT 2004
52.242-13 Banlruptcy JUL 1995
52.242-15 . Stop Work Order AUG 1989
52.244-5 Competition in Subcontracting DEC 1996
52.244-6 Subcentracts for Comumercial Items FEB 2009
52.245-1 Government Property JUN 2007
52.245-2 Government Property Installation Operation Services JUN 2007
52.245-9 Use and Charges JUN 2007
52.246-25 Limitation of Liability - Services FEB 1997
52.247-34 F.0.B. Destination NOV 1991
52.253-1 Computer Generated Forms JAN 1991

1452.203-70 Restriction on Endorsements - Department of the Interior JUL 1996
CLAUSES INCORPORATED BY FULL TEXT

52.202-1 DEFINITIONS (JUL. 2004)

(a) When a solicitation provision or contract clause uses a word or term that is defined in the
Federal Acquisition Regulation (FAR), the word or term has the same meaning as the definition
in FAR 2.101 in effect at the time the solicitation was issued, unless—

(1) The solicitation, or amended solicitation, provides a different definition;

(2) The contracting partics agree to a different definition;

(3) The part, subpart, or section of the FAR where the provision or clause is prescribed
provides a different meaning; or

(4) The word or term is defined in FAR Part 31, for use in the cost principles and
procedures.

(b) The FAR Index is a guide to words and terms the FAR defines and shows where each
definition is located. The FAR Index is available via the Internet at http://www.acanet.gov at
the end of the FAR, after the FAR Appendix.
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52.204-7 CENTRAL CONTRACT REGISTRATION (APR 2008)
(a) Definitions. As used in this clause—

“Central Contractor Registration (CCR} database” means the primary Government repository
for Contractor information required for the conduct of business with the Government.

“Data Universal Numbering System (DUNS) number” means the 9-digit number assigned by
Dun and Bradstreet, Inc. (D&B) to identify unique business entitics.

“Data Universal Numbering System-+4 (DUNS+4) number” means the DUNS number means
the number assigned by D&B plus a 4-character suffix that may be assigned by a business
concern. (D&B has no affiliation with this 4-character suffix.) This 4-character suffix may be
assigned at the discretion of the business concern to establish additional CCR records for
identifying alternative Electronic Funds Transfer (EFT) accounts (see the FAR at Subpart
32.11) for the same concern. ' :

“Registered in the CCR database” means that—

(1} The Contractor has entered all mandatory information, including the DUNS number or the
DUNS-4 number, into the CCR database; and '

(2) The Government has validated all mandatory data fields, to include validation of the
Taxpayer Identification Number (TIN) with the Internal Revenue Service (IRS), and has marked
the record “Active”. The Contractor will be required to provide consent for TIN validation to
the Government as a part of the CCR registration process.

(b) (1) By submission of an offer, the offeror acknowledges the requirement that a prospective
awardee shall be registered in the CCR database prior to award, during performance, and
through final payment of any contract, basic agreement, basic ordering agreement, or blanket
purchasing agreement resulting from this solicitation.

(2) The offeror shall enter, in the block with its name and address on the cover page of its offer,
the annotation “DUNS” or “DUNS+4” followed by the DUNS or DUNS+4 number that
identifies the offer or’s name and address exactly as stated in the offer. The DUNS number will
be used by the Contracting Officer to verify that the offeror is registered in the CCR database.

(c) If the offeror does not have a DUNS number, it should contact Dun and Bradstreet directly
to obtain one.

(1) An offeror may obtain a DUNS number—
(1) Via the internet at http://fedgov.dnb,.com/webform or if the offeror does not have

internet access, it may call Dun and Bradstreet at 1-866-705-5711 if located within the
United States; or _
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(i1} If located outside the United States, by contacting the local Dun and Bradstreet
office. The offeror should indicate that it is an offeror for a U.S. Government contract
when contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the following information:

(1) Company legal business name.

(ii) Trade style, doing businesé, or other name by which your entity is commonly
recognized.

(1ii) Company physical street address, city, state and Zip Code.

(iv) Company mailing address, city, state and Zip Code (if separate from physical).

(v) Company telephone number.

(vi) Date the company was started.

(vii) Number of employees at your location.

(viii) Chief executive officer/key manager.

(ix) Line of business (industry).

(x) Company Headquarters name and address (reporting relationship within your entity),
(d) If the Offeror does not become registered in the CCR database in the time prescribed by the
Contracting Officer, the Contracting Officer will proceed to award to the next otherwise
successful registered Offeror.
(e) Processing time, which normally takes 48 hours, should be taken into consideration when
registering. Offerors who are not registered should consider applying for registration
immediately upon receipt of this solicitation.
(f) The Contractor is responsible for the accuracy and completeness of the data within the CCR
database, and for any liability resulting from the Government’s reliance on inaccurate or
incomplete data. To remain registered in the CCR database after the initial registration, the
Contractor is required to review and update on an annual basis from the date of initial
registration or subsequent updates its information in the CCR database to ensure it is current,
accurate and complete. Updating information in the CCR does not alter the terms and conditions
of this coniract and is not a substitute for a properly executed contractual dociment.
(2)(1)() If a Contractor has legally changed its business name, “doing business as” name, or

division name (whichever is shown on the contract), or has transferred the assets used in
performing the coniract, but has not completed the necessary requirements regarding novation
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and change-of-name agreements in Subpart 42.12, the Contractor shall provide the responsible
Contracting Officer a minimum of one business day’s written notification of its intention to:

(A) Change the name in the CCR database;
(B) Comply with the requirements of Subpart 42.12 of the FAR;

(C) Agree in writing to the timeline and procedures specified by the responsible Contracting
Officer. The Contractor must provide with the notification sufficient documentation to
support the legally changed name.

(i1) If the Contractor fails to comply with the requirements of paragraph (g)(1)(i) of this
clause, or fails to perform the agreement at paragraph (g)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-name agreement, the CCR
information that shows the Contractor to be other than the Contractor indicated in the
contract will be considered to be incorrect information within the meaning of the

“Suspension of Payment” paragraph of the electronic funds transfer (EFT) clause of this
contract.

(2) The Contractor shall not change the name or address for EFT payments or manual payments
as appropriate, in the CCR record to reflect an assignee for the purpose of assignment of claims
(sec FAR Subpart 32.8, Assignment of Claims). Assignees shall be separately registered in the
CCR database. Information provided to the Contractor’s CCR record that indicates payments,
including those made by EFT, to an ultimate recipient other than that Contractor will be
considered to be incorrect information within the meaning of the “Suspension of payment”
paragraph of the EFT clause of this contract.

b

(h) Offerors and Contractors may obtain information on registration and annual confirmation
requirements via the Internet at Litp://www.ccr.gov or by calling 1-888-227-2423, or 269-961-
5751.

52.215-8  ORDER OF PRECEDENCE--UNIFORM CONTRACT FORMAT _ (OCT 1997

Any inconsistency in this solicitation or contract shall be resolved by giving precedence in
the following order:

(a) The Schedule (excluding the specifications).

(b) Representations and other instructions.

(c) Contract clauses.

(d) Other documents, exhibits, and attachments.

{e) The specifications.

52.217-8 OPTION TO EXTEND SERVICES (NOV 1999)

The Government may require continued performance of any services within the limits and at the rates specified in
the contract. These rates may be adjusted onty as a result of revisions to prevailing labor rates provided by the
Secretary of Labor. The option provision may be exercised more than once, but the total extensjon of performance
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hereunder shall not exceed one year. The Contracting Officer may exercise the option by written notice to the
Contractor within 15 calendar days.

52.217-9 OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000)

(a) The Government may extend the term of this contract by written notice to the Contractor
within 15 days; provided that the Government gives the Contractor a preliminary written notice
of its intent to extend at least 30 days before the contract expires. The preliminary notice does
not commit the Government to an extension.

{b) If the Government exercises this option, the extended contract shall be considered to include
this option clause.

(c) The total duration of this contract, including the exercise of any options under this clause,
shall not exceed three years.

52.219-14  LIMITATIONS ON SUBCONTRACTING (DEC 1996)

(a) This clause does not apply to the unrestricted portion of a partial set-aside.
(b) By submission of an offer and execution of a contract, the Offeror/Contractor agrees that
in performance of the contract in the case of a contract for—

(1) Services (except construction). At least 50 percent of the cost of contract performance
incurred for personnel shall be expended for employees of the concern.

(2) Supplies (other than procurement fiom a nonmanufacturer of such supplies). The
concern shall perform work for at least 50 percent of the cost of manufacturing the supplies, not
including the cost of materials.

(3) General construction. The concern will perform at least 15 percent of the cost of the
contract, not including the cost of materials, with its own employees.

(4) Construction by special trade contractors. The concern will perform at least 25 percent
of the cost of the contract, not including the cost of materials, with its own employees. '

52.222-42 STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES (MAY 1989)

In compliance with the Service Contract Act of 1965, as amended, and the regulations of the Secretary of Labor
(29 CFR Part 4), this clause identifies the classes of service employees expected to be employed under the contract
and states the wages and fringe benefits payable to each if they were employed by the contracting agency subject to
the provisions of 5 U.S.C. 5341 or 5332.

This Statement is for Information Only:
It is not o Wage Defermination

Monetary Wage
Employee Class -Fringe Benefits
GS-11 $24.10
GS- 12 $28.88
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GS-13 $34.34

52.232-1 PAYMENTS {APR 1984)

The Government shall pay the Contractor, upon the submission of proper invoices or
vouchers, the prices stipulated in this contract for supplies delivered and accepted or services
rendered and accepted, less any deductions provided in this contract. Unless otherwise specified
in this contract, payment shall be made on partial deliveries accepted by the Government if—

(a) The amount due on the deliveries warrants it; or

(b) The Contractor requests it and the amount due on the deliveries is at least $1,000 or
50 percent of the total contract price.

52.232-19 AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR. (Apr 1984)

Funds are not presently available for performance under this coniract beyond September 30, 2010. The _
Government’s obligation for performance of this contract beyond that date is contingent upon the availability of
appropriated fimds from which payment for contract purposes can be made. No legal liability on the part of the
Government for any payment may arise for performence under this contract beyond September 30, until funds are
made available to the Contracting Officer for performance and until the Contractor receives notice of availability,
to be confirmed in writing by the Contracting Officer.

52.232-25 PROMPT PAYMENT (OCT 2008)

Notwithstanding any other payment clause in this contract, the Government will make invoice payments under the
terms and conditions specified in this clause. The Government considers payment as being made on the day a check
is dated or the date of an electronic funds transfer (EFT). Definitions of pertinent ierms are set forth in sections
2.101, 32.001, and 32.902 of the Federal Acquisition Regulation, All days referred to in this clavse are calendar
days, unless otherwise specified. (However, see subparagraph (a)(4) of this clause concerning payments due on
Saturdays, Sundays, and legal holidays.)

(a) Invoice payments —

(1) Due date.

(i) Except as indicated in paragraphs (a)(2) and (c) of this clause, the due date for making invoice payments by the
designated payment office shall be the later of the following two events:

(A) The 30th day after the designated bilting office receives a proper invoice from the Contractor (except as
provided in paragraph (a)(1)(ii) of this clause).

(B} The 30th day after Government acceptance of supplies delivered or services performed. For a final invoice,
when the payment amount is subject to contract settlernent actions, acceptance is deemed to occur on the effectlve
date of the contract settlement.

(it) If the designated billing office fails to annotate the invoice with the actual date of receipt at the time of receipt,
the invoice payment due date is the 30th day after the date of the Contractor’s invoice; provided the designated
billing office receives a proper invoice and there is no disagreement over quantity, quality, or Coniractor
compliance with contract requirements.

(2) Certain food prodicts and other payments.

(i) Due dates on Contractor invoices for meat, meat food products, or fish; perishable agricultural commodities; and
dairy products, edible fats or oils, and food products prepared from edible fats or oils are --

{A) For meat or meat food products, as defined in section 2(a)(3) of the Packers and Stockyard Act of 1921 (7
U.S.C. 182(3)), and as further defined in Pub. L. 98-181, including any edible fresh or frozen poultry meat, any
perishable poultry meat food product, fresh eggs, and any perishable egg product, as close as possible to, but not
later than, the 7th day after product delivery.

(B) For fresh or frozen fish, as defined in section 204(3) of the Fish and Seafood Promotion Act of 1986 (16 U.S.C,
4003(3)), as close as possible to, but nof later than, the 7th day after product delivery.
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(C) For perishable agricultural commeodities, as defined in section 1(4) of the Perishable Agricultural Commodities
Act of 1930 (7 U.5.C. 499a(4)), as close as possible to, but not latet than, the 10th day after product delivery,
unless another date is specified in the contract.

(D) For dairy products, as defined in section 111{e) of the Dairy Production Stabilization Act of 1983 (7 U.S.C.
4502(¢)), edible fats or oils, and food products prepared from edible fats or oils, as close as possible to, but not later
than, the 10th day after the date on which a proper invoice has been received. Liquid milk, cheese, certain
processed cheese products, butter, yogurt, ice cream, mayonnaise, salad dressings, and other similar products, fall
within this classification. Nothing in the Act limits this classification to refrigerated products. When questions arise
regarding the proper classification of a specific product, prevailing industry practices will be followed in specifying
a contract payment due date. The burden of proof that a classification of a specific product is, in fact, prevailing
industry practice is upon the Contractor making the representation.

(ii) I the contract does not require submission of an invoice for payment (e.g., periodic lease payments), the due
date will be as specified in the contract. ' .

(3) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated billing office specified
in the contract. A proper invoice must include the items listed in paragraphs (a)(3)(i) through (a}3)(x) of this
clause. If the invoice does not comply with these requirements, the designated billing office will return it within 7
days after receipt (3 days for meat, meat food products, or fish; 5 days for perishable agricultural commodities,
dairy products, edible fats or oils, and food products prepared from edible fats or oils), with the reasons why it is
not a proper invoice. The Government will take into account untimely potification when computing any interest
penalty owed the Contractor,

(i) Name and address of the Contractor,

(ii) Invoice date and invoice number. (The Contractor should date invoices as close as possible to the date of the
mailing or transmission.,)

(iii) Contract number or other authorization for supplies delivered or services performed (including order number
and contract line item number).

(iv) Description, quantity, unit of measure, unit price, and extended price of supplies delivered or services
performed.

(v) Shipping and payment terms (e.g., shipment number and date of shipment, discount for prompt payment terms).
Bill of lading number and weight of shipment will be shown for shipments on Government bills of lading,

(vi) Name and address of Contractor official to whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), titie, phone number, and mailing address of person to notify in the event of a
defective invoice.

(viii) Taxpayer Identification Number (TIN). The Contractor shall include its TIN on the invoice enly if required
elsewhere in this contract.

(ix) Electronic funds transfer (EFT) banking information. :

(A) The Contractor shall include EFT banking information on the invoice only if required elsewhere in this
contract,

(B) If EFT banking information is not required to be on the invoice, in order for the invoice to be a proper invoice,
the Contractor shall have submitted correct EFT banking information in accordance with the applicable solicitation
provision (e.g., 52.232-38, Submission of Electronic Funds Transfer Information with Offer), contract clause (e.g.,
52.232-33, Payment by Electronic funds Transfer—Central Contractor Registration, or 52.232-34, Payment by
Electronic Funds Transfer--Other Than Central Contractor Registration), or applicable agency procedures.

(C) EFT banking information is not required if the Government waived the requirement to pay by EFT.

(x) Any other information or documentation required by the contract (e.g.. evidence of shipment.)

(4) Interest penaliy. The designated payment office will pay an interest penalty automatically, without request from
the Contractor, il payment is not made by the due date and the conditions listed in paragraphs (a)(4)(i) through
{a)(4)(iii) of this clause are met, if applicable. However, when the due date falls on a Saturday, Sunday, or lepal
holiday, the designated payment office may make payment on the following working day without incurring a late
payment interest penalty.

(i) The designated billing office received a proper invoice.

(ii) The Government processed a receiving report or other Government documentation anthorizing payment, and
there was no disagreement over quantity, quality, or Contractor compliance with any contract term or condition.
(iii) In the case of a final invoice for any balance of funds due the Contractor for supplies delivered or services
performed, the amount was not subject to further contract settlement actions between the Government and the
Contractor,
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(5) Computing penalty amount. The Government will compute the interest penalty in accordance with Office of
Management and Budget prompt payment regulations at 5 CFR part 1315.

(i) For the sole purpose of computing an interest penalty that might be due the Contractor, Government acceptance
is deemed to occur constructively on the 7% day (unless otherwise specified in this contract) after the Contractor
delivers the supplies or performs the services in accordance with the terms and conditions of the contract, unless
there is a disagreement over quantity, quality, or Contractor compliance with a contract provision. If actual
acceptance occurs within the constructive acceptance period, the Government will base the determination of an
interest penalty on the actual date of acceptance. The constructive acceptance requirement does not, however,
compel Government officials to accept supplies or services, perform contract administration functions, or make
payment prior to fuifilling their responsibilities.

(ii) The prompt payment regulations at 5 CFR 1315.10(c) do not require the Government to pay interest penalties if
payment delays are due to disagreement between the Government and the Contractor over the payment amount or
other issues involving contract compliance, or on amounts temporarily withheld or retained in accordance with the
terms of the contract. The Government and the Contractor shall resolve claims involving disputes and any inferest
that may be payable in accordance with the clavse at FAR 52.233-1, Disputes.

(6) Discounts for prompt payment. The designated payment office will pay an interest penalty automatically,
without request from the Contractor, if the Government takes a discount for prompt payment improperly. The
Government will calculate the interest penalty in accordance with the prompt payment regulations at 5 CFR part
1315,

{7) Additional interest penalty.

(i) The designated payment office will pay a penalty amount, caleulated in accordance with the prompt payment
regulations at 5 CFR part {315 in addition to the interest penalty amount only if--

(A) The Government owes an interest penalty of $1 or more;

(B) The designated payment office does not pay the interest penalty within 10 days after the date the invoice
amount i3 paid; and

{C) The Contractor makes a written demand to the designated payment office for additional penalty payment, in
accordance with paragraph (a)(7)(ii) of this clause, postmarked no later than 40 days after the invoice amount is
paid. 7
“(ii) il

(A) The Contractor shall support written demands for additional penalty payments with the following data. The
Government will not request any additional data. The Contractor shail --

(1) Specifically assert that late payment interest is due under a specific invoice, and request payment of all overdue
late payment interest penalty and such additional penalty as may be required;

(2) Attach a copy of the invoice on which the unpaid late payment interest was due; and

(3) State that payment of the principal has been received, including the date of receipt.

(B) If there is no postmark or the postmark is illegible—

{1} The designated payment office that receives the demand will annotate it with the date of receipf, provided the
demand is received on or before the 40th day after payment was made; or

(2) If the designated payment office fails to make the required annotation, the Government will determine the
demand’s validity based on the date the Contractor has placed on the demand; provided such date is no later than
the 40th day after payment was made. ,

(iii) The additional penalty does not apply to payments regulated by other Government regulations (e.g., payments
under utility contracts subject to tariffs and regulation),

(b) Contract financing paymenis. If this contract provides for contract financing, the Government will make
contract financing payments in accordance with the applicable contract financing clause.

(c) Fast payment procedure due dates. If this contract contains the clause at 52.213-1, Fast Payment Procedure,
payments will be made within 15 days after the date of receipt of the invoice.

(d) Overpayments. If the Contractor becomes aware of a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or invoice payment, the Confractor shall—

(1) Remit the overpayment amount to the payment office cited in the contract along with a description of the
overpayment including the—

(i) Circumstances of the overpayment (e.g., duplicate payment, erroneous payment, liquidation errors, date(s) of
overpayment);

(iiy Affected contract mumber and delivery order number if applicable;

(iii) Affected contract line ftem or subline item, if applicable; and

(iv) Contractor point of contact.
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{2) Provide a copy of the remittance and supporting documentation to the Contracting Officer.
52.232-33 PAYMENT BY ELECTRONIC FUNDS TRANSFER-
CENTRAL CONTRACTOR REGISTRATION (OCT 2003)

(a) Method of payment.
(1) All payments by the Government under this contract shall be made by electronic funds

transfer (EFT), except as provided in paragraph (a)(2) of this clause. As used in this clause, the
term “EFT” refers to the funds transfer and may also include the payment information transfer.

(2) In the event the Government is unable to release one or more payments by EFT, the
Contractor agrees to either—

(1) Accept payment by check or some other mutually agreeable method of payment; or
(i1) Request the Government to extend the payment due date until such time as the
Government can make payment by EFT (but see paragraph (d) of this clause),

(b) Contractor's EFT information. The Government shall make payment to the Contractor
using the EFT information contained in the Central Contractor Registration (CCR) database, In
the event that the EFT information changes, the Contractor shall be responsible for providing
the updated information to the CCR database.

(¢} Mechanisms for EFT payment. The Government may make payment by EFT through
cither the Automated Clearing House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire Transfer System. The rules governing
Federal payments through the ACH are contained in 31 CFR Part 210.

(d) Suspension of payment. If the Contractor’s EFT information in the CCR database is
incorrect, then the Government need not make payment to the Contractor under this confract
until correct EFT information is entered into the CCR database; and any invoice or contract
financing request shall be deemed not to be a proper invoice for the purpose of prompt payment
under this contract. The prompt payment terms of the contract regarding notice of an improper
invoice and delays in accrual of interest penalties apply.

(e) Liability for uncompleted or erroncous transfers.

(1) If an uncompleted or erroneous transfer occurs because the Government used the
Contractor’s EFT information incorrectly, the Government remains responsible for—

(1) Making a correct payment;
(ii) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs because the Contractor’s EFT
information was incorrect, or was revised within 30 days of Government release of the EFT
payment transaction instruction to the Federal Reserve System, and—

(1) If the funds are no longer under the control of the payment office, the Government is
deemed to have made payment and the Contractor is responsible for recovery of any
erroneously directed funds; or
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(i1} If the funds remain under the control of the payment office, the Government shall
not make payment, and the provisions of paragraph (d) of this clause shall apply.

(D) EFT and prompt payment. A payment shall be deemed to have been made in a timely
manner in accordance with the prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve System, the date specified for settlement
of the payment is on or before the prompt payment due date, provided the specified payment
date is a valid date under the rules of the Federal Reserve System.

(8) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as
provided for in the assignment of claims terms of this contract, the Contractor shall require as a
condition of any such assignment, that the assignee shall register separately in the CCR
database and shall be paid by EFT in accordance with the terms of this clause. Notwithstanding
any other requirement of this contract, payment to an ultimate recipient other than the
Contractor, or a financial institution properly recognized under an assignment of claims
pursuant to Subpart 32.8, is not permitted. In all respects, the requirements of this clause shall
apply to the assignee as if it were the Contractor. EFT information that shows the ultimate
recipient of the transfer to be other than the Contractor, in the absence of a proper assignment of
claims acceptable to the Government, is incorrect EFT information within the meaning of
paragraph (d) of this clause.

(h) Liability for change of EFT information by financial agent. The Government is not liable
for errors resulting from changes to EFT information made by the Contractor’s financial agent.
(1) Payment information. The payment or disbursing office shall forward to the Contractor

available payment information that is suitable for transmission as of the date of release of the
EFT instruction to the Federal Reserve System. The Government may request the Contractor to
designate a desired format and method(s) for delivery of payment information from a list of
formats and methods the payment office is capable of executing. However, the Government
does not guarantee that any particular format or method of delivery is available at any particular
payment office and retains the latitude to use the format and delivery method most convenient
to the Government. If the Government makes payment by check in accordance with

paragraph (a) of this clause, the Government shall mail the payment information to the
remittance address contained in the CCR database.

52.233-1 DISPUTES -- ALTERNATEI (DEC (991) (JUL 2002)

(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-
613). .

(b) Except as provided in the Act, all disputes arising under or relating to this contract shall
be resolved under this clause.

(c) “Claim,” as used in this clause, means a written demand or written assertion by one of the
contracting parties seeking, as a matter of right, the payment of money in a sum certain, the
adjustment or interpretation of contract terms, or other relief arising under or relating o this
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contract. However, a written demand or written assertion by the Contractor seeking the payment
of money exceeding $100,000 is not a claim under the Act until certified. A voucher, invoice, or
other routine request for payment that is not in dispute when submitted is not a claim under the
Act. The submission may be converted to a claim under the Act, by complying with the
submission and certification requirements of this clause, if it is disputed either as to liability or
amount or is not acted upon in a reasonable time.

(d)(1} A claim by the Contractor shall be made in writing and, unless otherwise stated in this
contract, submitted within 6 years after accrual of the claim to the Contracting Officer for a
written decision. A claim by the Government against the Contractor shall be subject to a written
decision by the Contracting Officer.

(2Y(1) The Contractor shall provide the certification specified in paragraph (d)(2)(iii) of this
clause when submitting any claim exceeding $100,000.

(ii) The certification requirement does not apply to issues in controversy that have not
been submitted as all or part of a claim.

(1i1) The certification shall state as follows: “I certify that the claim is made in good
faith; that the supporting data are accurate and complete to the best of my knowledge and belief:
that the amount requested accurately reflects the contract adjustment for which the Coniractor
believes the Government is liable; and that I am duly authorized to certify the claim on behalf of
the Contractor.”

(3) The certification may be executed by any person duly authorized to bind the Contractor
with respect to the claim. ' |

(e) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested in
writing by the Contractor, render a decision within 60 days of the request. For Contractor-
certified claims over $100,000, the Contracting Officer must, within 60 days, decide the claim
or notify the Contractor of the date by which the decision will be made.

() The Contracting Officer’s decision shall be final unless the Contractor appeals or files a
suit as provided in the Act.

(g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the
Government is presented to the Contractor, the parties, by mutual consent, may agree to use
alternative dispute resolution (ADR). If the Contractor refuses an offer for ADR, the Contractor
shall inform the Contracting Officer, in writing, of the Contractor’s specific reasons for
rejecting the offer.

(h) The Government shall pay interest on the amount found due and unpaid from (1) the date
that the Coniracting Officer receives the claim (certified, if required); or (2) the date that
payment otherwise would be due, if that date is later, until the date of payment. With regard to
claims having defective certifications, as defined in FAR 33.201, interest shall be paid from the
date that the Contracting Officer initially receives the claim. Simple interest on clairs shall be
paid at the rate, fixed by the Secretary of the Treasury as provided in the Act, which is
applicable to the period during which the Contracting Officer receives the claim and then at the
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rate applicable for each 6-month period as fixed by the Treasury Secretary during the pendency
of the claim.

(i) The Contractor shall proceed diligently with performance of this contract, pending final
resolution of any request for relief, claim, appeal, or action arising under or relating to the
contract, and comply with any decision of the Contracting Officer.

52.243-1 CHANGES - FIXED-PRICE —~ ALTERNATE I (APR 1984) {AUG 1987)

(a) The Contracting Officer may at any time, by written order, and without notice to the
sureties, if any, make changes within the general scope of this contract in any one or more

of the following:

(1) Description of services to be performed.
(2) Time of performance (i.e., hours of the day, days of the week, etc.).
(3) Place of performance of the services.

(b) If any such change causes an increase or decrease in the cost of, or the time required for,
performance of any part of the work under this contract, whether or not changed by the order,
the Contracting Officer shall make an equitable adjustment in the contract price, the delivery
schedule, or both, and shall modify the contract.

(¢) The Contractor must assert its right to an adjustment under this clause within 30 days
from the date of receipt of the written order. However, if the Contracting Officer decides that
the facts justify it, the Contracting Officer may receive and act upon a proposal submitied
before final payment of the contract.

(d) If the Contractor’s proposal includes the cost of property made obsolete or excess by the
change, the Contracting Officer shall have the right to prescribe the manner of the disposition of
the property.

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However,
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

52.249-2 Termination for Convenience of the Government (Fixed-Price). (May 2004)

(a) The Government may terminate performance of work under this contract in whole or,
from time to time, in part if the Coniracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall terminate by delivering to the Contractor a
Notice of Termination specitying the extent of termination and the effective date.

(b) After receipt of a Notice of Termination, and except as directed by the Contracting
Officer, the Contractor shall immediately proceed with the following obligations, regardless of
any delay in determining or adjusting any amounts due under this clause:

(1) Stop work as specified in the notice.
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(2) Place no further subcontracts or orders (referred to as subcontracts in this clause) for
materials, services, or facilities, except as necessary to complete the continued portion of the
contract.

(3) Terminate all subcontracts to the extent they relate to the work terminated.

(4) Assign to the Government, as directed by the Contracting Officer, all right, title, and
interest of the Contractor under the subcontracts terminated, in which case the Government shall
have the right to settle or to pay any termination settlement proposal arising out of those
terminations.

(5) With approval or ratification to the extent required by the Contracting Officer, settle all
outstanding liabilities and termination settlement proposals arising from the termination of
subcontracts; the approval or ratification will be final for purposes of this clause.

(6) As directed by the Contracting Officer, transfer title and deliver to the Government-—

(i) The fabricated or unfabricated parts, work in process, completed work, supplies, and
other material produced or acquired for the work terminated; and

(ii) The completed or partially completed plans, drawings, information, and other
property that, if the contract had been completed, would be required to be furnished to the
Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the Contracting Officer may direct, for
the protection and preservation of the property related to this contract that is in the possession of
the Contractor and in which the Government has or may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any
property of the types referred to in paragraph (b)(6) of this clause; provided, however, that the
Contractor (i) is not required to extend credit to any purchaser and (ii) may acquire the property
under the conditions prescribed by, and at prices approved by, the Contracting Officer. The
proceeds of any transfer or disposition will be applied to reduce any payments to be made by
the Government under this confract, credited to the price or cost of the work, or paid in any
other manner directed by the Contracting Officer.

(c) The Contractor shall submit complete termination inventory schedules no later than
120 days from the effective date of termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this 120-day period.

(d) After expiration of the plant clearance period as defined in Subpart 49.001 of the Federal
Acquisition Regulation, the Contractor may submit to the Contracting Officer a list, certified as
to quantity and quality, of termination inventory not previously disposed of, excluding items
authorized for disposition by the Contracting Officer. The Contractor may request the
Government to remove those items or enter into an agreement for their storage. Within 15 days,
the Government will accept title to those items and remove them or enter into a storage
agreement. The Contracting Officer may verify the list upon removal of the items, or if stored,
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within 45 days from submission of the list, and shall correct the list, as necessary, before final
settlement.

(e) After termination, the Contractor shall submit a final termination settlement proposal to
the Contracting Officer in the form and with the certification prescribed by the Contracting
Officer. The Contractor shall submit the proposal promptly, but no later than 1 year from the
effective date of termination, unless extended in writing by the Contracting Officer upon written
request of the Contractor within this 1-year period. However, if the Contracting Officer
determines that the facts justify it, a termination settlement proposal may be received and acted
on after I year or any extension. If the Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis of information available, the
amount, if any, due the Contractor because of the termination and shall pay the amount
determined.

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may
agree upon the whole or any part of the amount to be paid or remaining to be paid because of
the termination. The amount may include a reasonable allowance for profit on work done.
However, the agreed amount, whether under this paragraph (f) or paragraph (g) of this clause,
exclusive of costs shown in paragraph (g)(3) of this clause, may not exceed the total contract
price as reduced by (1) the amount of payments previously made and (2) the contract price of
work not terminated. The contract shall be modified, and the Contractor paid the agreed
amount. Paragraph (g) of this clause shall not limit, restrict, or affect the amount that may be
agreed upon to be paid under this paragraph.

(g) If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid
because of the termination of work, the Contracting Qfficer shall pay the Contractor the
amounts determined by the Contracting Officer as follows, but without duplication of any
amounts agreed on under paragraph (f) of this clause:

(1) The contract price for completed supplies or services accepted by the Government (or
sold or acquired under paragraph (b)(9) of this clause) not previously paid for, adjusted for any
saving of freight and other charges.

(2) The total of—

(1) The costs incurred in the performance of the work terminated, including initial costs
and preparatory expense allocable thereto, but excluding any costs attributable to supplies or
services paid or to be paid under paragraph (g)(1) of this clause;

(ii) The cost of settling and paying termination settlement proposals under terminated
subconiracts that are properly chargeable to the terminated portion of the contract if not
included in subdivision (2)(2)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(2)(i) of this clause, determined by the
Contracting Officer under 49.202 of the Federal Acquisition Regulation, in effect on the date of
this contract, to be fair and reasonable; however, if it appears that the Contractor would have
sustained a loss on the entire contract had it been completed, the Contracting Officer shall allow
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no profit under this subdivision (g)(2)(iii) and shall reducc the settlement to reflect the indicated
rate of loss. '
(3) The reasonable costs of settlement of the work terminated, including —

(i) Accounting, legal, clerical, and other expenses reasonably necessary for the
preparation of termination settlement proposals and supporting data;

(i) The termination and scttlement of subcontracts (excluding the amounts of such
settlements); and

(iii) Storage, transportation, and other costs incurred, reasonably necessary for the
preservation, protection, or disposition of the termination inventory.

(h) Except for normal spoilage, and except to the extent that the Government expressly
assumed the risk of loss, the Contracting Officer shall exclude from the amounts payable to the
Contractor under paragraph (g) of this clause, the fair value, as determined by the Contracting
Officer, of property that is destroyed, lost, stolen, or damaged so as to become undeliverable to

_the Government or to a buyer.

(1) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in
effect on the date of this contract, shall govern all costs claimed, agreed to, or determined under
this clause.

() The Contractor shall have the right of appeal, under the Disputes clause, from any
determination made by the Contracting Officer under paragraph (e), (g), or (1) of this clause,
except that if the Contractor failed to submit the termination scttlement proposal or request for
equitable adjustment within the time provided in paragraph (e) or (1), respectively, and failed to
request a time extension, there is no right of appeal.

(k) In arriving at the amount due the Contractor under this clause, there shall be deducted—

(1) All unliquidated advance or other payments to the Contractor under the terminated
portion of this contract;

(2) Any claim which the Government has against the Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things
acquired by the Contractor or sold under the provisions of this clause and not recovered by or
credited to the Government,

(1) If the termination is partial, the Contractor may file a proposal with the Contracting
Officer for an equitable adjustment of the price(s) of the continued portion of the contract. The
Contracting Officer shall make any equitable adjustment agreed upon. Any proposal by the
Contractor for an equitable adjustment under this clause shall be requested within 90 days from
the effective date of termination unless extended in writing by the Contracting Officer.

(m)(1) The Government may, under the terms and conditions it prescribes, make partial ‘
payments and payments against costs incurred by the Contractor for the terminated portion of
the contract, if the Contracting Officer believes the total of these payments will not exceed the
amount to which the Contractor will be entitled.
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(2) If the total payments exceed the amount finally determined to be due, the Contractor
shall repay the excess to the Government upon demand, together with interest computed at the
rate established by the Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2). Interest shall
be computed for the period from the date the excess payment is received by the Contractor to
the date the excess is repaid. Interest shall not be charged on any excess payment due to a
reduction in the Contractor’s termination settlement proposal because of retention or other
disposition of termination inventory until 10 days after the date of the retention or disposition,
or a later date determined by the Contracting Officer because of the circumstances.

(n) Unless otherwise provided in this contract or by statute, the Contractor shall maintain all
records and documents relating to the terminated portion of this contract for 3 years after final
settlement. This includes all books and other evidence bearing on the Contractor’s costs and
expenses under this contract. The Contractor shall make these records and documents available
to the Government, at the Contractor’s office, at all reasonable times, without any direct charge.
If approved by the Contracting Officer, photographs, microphotographs, or other authentic
reproductions may be maintained instead of original records and documents.

52.244-2 Subcontracts (June 2007)

(a) Definitions. As used in this clause—

“Approved purchasing system” means a Contractor’s purchasing system that has been
reviewed and approved in accordance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s written consent for the Contractor
to enter into a particular subcontract.

“Subcontract” means any contract, as defined in FAR Subpart 2.1, entered into by a
subcontractor fo furnish supplies or services for performance of the prime contractor a
subconiract. It includes, but is not limited to, purchase orders, and changes and modifications to
purchase orders.

(b) When this clause is included in a fixed-price type contract, consent to subcontract is
required only on unpriced contract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing system, consent to subcontract is
required for any subcontract that— .

(1) Is of the cost-reimbursement, time-and-materials, or labor-hour type; or
{2) Is fixed-price and exceeds—
(i) For a contract awarded by the Department of Defense, the Coast Guard, or the
National Aeronautics and Space Administration, the greater of the simplified acquisition
threshold or 5 percent of the total estimated cost of the contract; or
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(ii) For a contract awarded by a civilian agency other than the Coast Guard and the
National Aeronautics and Space Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system, the Contractor nevertheless shall
obtain the Contracting Officer’s written consent before placing the following subcontracts:

ALL SUBCONTRACTS.

(e)(1) The Contractor shall notify the Contracting Officer reasonably in advance of placing
any subcontract or modification thereof for which consent is required under paragraph (b), (c),
or (d) of this clause, including the following information:

(1) A description of the supplies or services to be subcontracted.

(ii) Identification of the type of subcontract to be used.

(iti) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v} The subcontractor’s current, complete, and accurate cost or pricing data and
Certificate of Current Cost or Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or Certificate relating to Cost Accounting
Standards when such data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract price negotiations;

(B) The most significant considerations controlling establishment of initial or revised
prices;

(C) The reason cost or pricing data were or were not required;

(D) The extent, if any, to which the Contractor did not rely on the subcontractor’s cost
or pricing data in determining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the negotiation that the subcontractor’s
cost or pricing data were not accurate, complete, or current; the action taken by the Contractor
and the subcontractor; and the effect of any such defective data on the total price negotiated;

(F) The reasons for any significant difference between the Contractor’s price objective
and the price negotiated; and

(G) A complete explanation of the incentive fee or profit plan when incentives are
used. The explanation shall identify each critical performance element, management decisions
used to quantify each incentive element, reasons for the incentives, and a summary of all trade-
off possibilities considered. '

(2) The Contractor is not required to notify the Contracting Officer in advance of entering
into any subcontract for which consent is not required under paragraph (b), (c), or (d) of this
clause.
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(f) Unless the consent or approval specifically provides otherwise, neither consent by the
Contracting Officer to any subcontract nor approval of the Contractor’s purchasing syétem shall
constitute a determination—

(1) Of the acceptability of any subcontract terms or conditions;
(2) Of the allowability of any cost under this contract; or
(3) To relieve the Contractor of any responsibility for performing this contract.

(g) No subcontract or modification thereof placed under this contract shall provide for
payment on a cost-plus-a-percentage-of-cost basis, and any fee payable under cost-
reimbursement type subcontracts shall not exceed the fee limitations in FAR 15.404-4(c)(4)(1).

(h) The Contractor shall give the Contracting Officer immediate written notice of any action
or suit filed and prompt notice of any claim made against the Contractor by any subcontractor or
vendor that, in the opinion of the Contractor, may result in litigation related in any way to this
contract, with respect to which the Contractor may be entitled to reimbursement from the
Government. .

(i) The Government reserves the right to review the Contractor’s purchasing system as set
forth in FAR Subpart 44.3. '

52.249-8 DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) (APR 1984)

(a)(1) The Government may, subject to paragraphs (c) and (d) of this clause, by written notice of default to the
Contractor, terminate this contract in whole or in part if the Contractor fails to—

(i) Deliver the supplies or to perform the services within the time specified in this
contract or any extension;

(i) Make progress, so as to endanger performance of this contract (but see
paragraph (a)(2) of this clause); or

(iii) Perform any of the other provisions of this contract (but see paragraph (a)(2) of this
clause).

(2) The Government’s right to terminate this contract under subdivisions (a)(1)(ii) and

(1)(iii) of this clause, may be exercised if the Contractor does not cure such faiture within
10 days (or more if authorized in writing by the Contracting Officer) after receipt of the notice
from the Contracting Officer specifying the failure.

(b) If the Government terminates this contract in whole or in part, it may acquire, under the
terms and in the manner the Contracting Officer considers appropriate, supplies or services
similar to those terminated, and the Contractor will be liable to the Government for any excess
costs for those supplies or services. However, the Contractor shall continue the work not
terminated.

(¢) Except for defaults of subcontractors at any tier, the Contractor shall not be liable for any
excess costs if the failure to perform the contract arises from causes beyond the control and
without the fault or negligence of the Contractor. Examples of such causes include (1) acts of
God or of the public enemy, (2) acts of the Government in either its sovereign or contractual
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capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine restrictions, (7) strikes, (8) freight
embargoes, and (9) unusually severe weather. In each instance the failure to perform nust be
beyond the control and without the fault or negligence of the Contractor.

(d) If the failure to perform is caused by the default of a subcontractor at any tier, and if the
cause of the default is beyond the control of both the Contractor and subcontractor, and without
the fault or negligence of either, the Contractor shall not be liable for any excess costs for
failure to perform, unless the subcontracted supplies or services were obtainable from other
sources in sufficient time for the Contractor to meet the required delivery schedule.

(e) If this contract is terminated for default, the Government may require the Contractor to
transfer title and deliver to the Government, as directed by the Contracting Officer, any
(1) completed supplies, and (2) partially completed supplies and materials, parts, tools, dies,
jigs, fixtures, plans, drawings, information, and contract rights (collectively referred to as
“manufacturing materials” in this clause) that the Contractor has specifically produced or
acquired for the terminated portion of this contract. Upon direction of the Contracting Officer,
the Contractor shall also protect and preserve property in its possession in which the
Government has an interest.

(f) The Government shall pay contract price for completed supplies delivered and accepted.
The Contractor and Coniracting Officer shall agree on the amount of payment for
manufacturing materials delivered and accepted and for the protection and preservation of the
property. Failure to agree will be a dispute under the Disputes clause. The Government may -
withhold from these amounts any sum the Contracting Officer determines to be necessary to
protect the Government against loss because of outstanding liens or claims of former lien
holders.

(g) If, after termination, it is determined that the Contractor was not in default, or that the
default was excusable, the rights and obligations of the parties shall be the same as if the
termination had been issued for the convenience of the Government.

(h) The rights and remedies of the Government in this clause are in addition to any other
rights and remedies provided by law or under this contract.

SECTION J - LIST OF ATTACHMENTS

WD 05-2103 (Rev.-8) was first posted on www.wdol.gov on 06/02/2009
LR R R R D L R cann
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REGISTER OF WAGE DETERMINATIONS UNDER
THE SERVICE CONTRACT ACT

By direction of the Secretary of Labor

U.S. DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADMINISTRATION
WAGE AND HOUR DIVISION
WASHINGTON D.C., 20210

Wage Determination No.: 2005-2103
. Revision No.: 8

Shirley F. Ebbesen Division of
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Director Wage Determinations| Date Of Revision: 05/26/2009
: ]

States: District of Columbia, Maryland, Virginia

Area: District of Columbia Statewide

Maryland Counties of Calvert, Charles, Frederick, Montgomery, Prince
George's, S5t Mary's

Virginia Counties of Alexandria, Arlington, Fairfax, Falls Church, Fauquier,
King George, Loudoun, Prince William, Stafford
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CHANGE ORDER #1

A. CHANGE ORDER DESCRIPTION

In accordance with Section 9 of the “Consulting Agreement for Federal Government
Projects,” Consulting Agreement No. 10-092-0023, Consultant Morgan Worldwide, Inc.
submits the following Change Order outlining the labor and travel costs for the additional
work of attending two scoping meetings in Gillette, Wyoming and Farmington, New
Mexico, which were not included in the original contract.

B. WORK EFFORT ESTIMATION

Attendance of the two scoping meetings will necessitate 48 hours of labor (one day of
travel, one day of meeting, and one day of travel for each meeting) and associated travel
expenses to Gillette, Wyoming and Farmington, New Mexico. We understand that the
following labor and travel rates are the same as those submitted to and approved by the

- Office of Surface Mining,

The labor rate is $175 per hour, for a total of $8,400 in labor costs to attend both
meetings.

Travel expenses for each meeting will include:

» M&IE / Person: $153
» Total Lodging / Person: $246
o Total Transportation / Person:  $716

The total travel costs per person are $1,115, plus a 13% G&A load for a total of ,
$1,259.95 in travel costs for each meeting, totaling $2,519.90 for both scoping meetings.

Consultant Morgan Worldwide, Inc. therefore submits this Change Order to add an
additional $10,919.90 to the contact price to cover the costs and labor of attending the
scoping meetings in Gillette, Wyoming and Farmington, New Mexico. If requested,
Morgan Worldwide will provide documentation of expenditures and labor associated
with the additional work described above.

The Contractor, Polu Kai Services, LLC and Morgan Worldwide, Inc. acknowledge that
they have read and understand this Change Order and agree to be bound by its terms and
conditions.

Change Order Agreed to: Change Order Agreed to:
John S.1.. Morgan Polu Kai Services, Inc.
President : Date:

Morgan Worldwide, Inc.

Date:
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MORGAN WORLDWIDE CHANGE ORDER #2

A. Change Order Description

In accordance with Section 9 of the “Consulting Agreement for Federal Government Projects,”
Consulting Agreement No. 10-092-0023, Consultant Morgan Worldwide, Inc. submits the
following Change Order outlining the labor costs for the additional work of defining and
expanding the alternatives for inclusion into Chapter 2 of the EIS, including incorporation of any
additional comments from the Scoping Report and a description of any discarded alternatives
and an explanation as to why those alternatives were discarded. This work was not including in
our original contract and was approved by PKS in an email dated October 1, 2010.

B. Work Effort Estimation

Labor necessary to complete the work on Chapter 2 outlined above is presented on the attached
spreadsheet and totals $18,567, an amount that PKS agreed to prior to Morgan Worldwide
beginning performance of this work.

The Contractor, Polu Kai Services, LLC and Morgan Worldwide, Inc. acknowledge that they
have read and understand this Change Order and agree to be bound by its terms and conditions.

Change Order Agreed to: Change Order Agreed to:
John S.L.. Morgan Polu Kai Services, Inc.
President, Morgan Worldwide, Inc. Date:

Date:
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MORGAN WORLDWIDE CHANGE ORDER #3

A, Change Order Description

In accordance with Section 9 of the “Consulting Agreement for Federal Government Projects,”
Consulting Agreement No. 10-092-0023, Consultant Morgan Worldwide, Inc. submits the
following Change Order outlining the labor costs for the additional work of reviewing and
drafting Chapter 1, which was not included in the original scope of work.

B. Weork Effort Estimation

Morgan Worldwide was requested to aid in the drafting of Chapter 1 by PKS. Morgan
Worldwide spent 20 hours, as documented by time sheets submitted in August (August 6-10,
2010) on the following work, which was not included in its contract:

* discussions with PKS and Plexus regarding the structure and language of Chapter 1;

* drafted the background section of Chapter 1 and aiding in drafting the remaining sections
of Chapter I; and

¢ editing Chapterl to ensure compliance with NEPA and consistency with OSM’s
preferred action.

'The labor rate for this effort is $100 per hour, for a total of $2000 in labor costs.

The Contractor, Polu Kai Services, LL.C and Morgan Worldwide, Inc. acknowledge that they
have read and understand this Change Order and agree to be bound by its terms and conditions.

Change Order Agreed to: Change Order Agreed to:
John S.L. Morgan Polu Kai Services, Inc.
President, Morgan Worldwide, Inc. Date:

Date:
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Polu Kai Services/Morgan Worldwide Final Contract Modification
A.  Final Contract Modification Description

In accordance with Section 9(a) of the “Consulting Agreement for Federal Government
Projects,” Consulting Agreement No. 10-092-0023 (“Subcontract”), Polu Kai Services, LLC
(“PKS™) has requested a modification of the SBubcontract based on a request by the Office of
Swrface Mining Reclamation and Enforcement (“OSM”) for a modification to the prime contract
(Contract No. S10PC00060). Consistent with the prime contract modification, PKS requests that
the Subconiract be modified to end on March 23, 2011, with the work doune by Morgan
Worldwide Consultants, Inc. (“MW”) to that date representing complete fulfillment of MW's
contractual obligations to PKS under the Subcontract, including, but not limited to, the
gatisfactory completion and delivery of all required Work.

B. Contraet Amount

The original Subgontract amount was $307,141, and was revised by the PKS-approved Change
Order #1 ($10,919.90) and Change Order #2 (§18,567). Prior to this Final Contract
Modification, the total Subcontract amount was; $336,627.90.

As a result of this Final Contract Modification, the Subeontract amount is decreased by:
$119,940.83.

Therefore, the Subcontract Total amount is revised to read: $216,687.07,
C. Payment

* Pursuant fo the terms of the Subcontract, PKS agrees to pay MW a Final Payment of $40,744.55,
This tepresents the total amount outstanding and due to MW of the Subconfract Total for work
performed under the Subcontract.

Upon receipt of the Final Payment of $40,744.55, MW represents that all payrolls, bills for
materials and equipment, and other indebtedness connetted with the Subcontract for which OSM
or its property or PKS or PKS’s surety might in any way be liable, have been paid in full or
otherwise satisfied.

D. Release of Claims

PKS agrees to.release.and forever.discharge MW, its owners, officers, employees, agents,
representatives, and sureties from all claims and demands arising out of, or related fo, the
Subcontract, This includes all claims and demands related to the Subcontract whether known or
unknown and regardless of whether based on contract, tort, or equitable grounds.

MW.in consideration of the sum of $40,744.55, which is to be paid under the Subcontract to
MW by PKS, agrees to release and forever discharge PKS, its owners, officers, employees,
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agents, representatives, sureties, and OSM from all claims and demands arising out of| or related
to, the Subcontract, This includes all claims and demands related to the Subcontract whether
known or unknown and regardless of whether based on contract, tort,-or equitable grounds,

I, Statements

MW and PKS agree not to make any statements, written or verbal, or cause or encourage others,
including subcontractors, to make any statements, written or verbal, that defame, disparage,
ridicule or in any way criticize the personal or business teputation, practices or conduct of the
other party, its employees, directors and officers. MW and PKS$ acknowledge and agree that this
prohibition extends to statements, written or verbal, made to anyone, including but not limited to,
the news media, investors, potential investors, any board of directors or advisory board of
directars, industry analysts, competitors, strategic partners, vendors, employees (past and
present), and clients,

MW and PKS acknowledge and agree that, notwithstanding the foregoing, the parties are not
prohibited from disclosing any information fo theit attorneys or in response to a lawful subpoena,
congressional inquiry, administrative proceeding, court order, or other legal requirement. If
either party is required to disclose information under operation of law, the party will disclose
onty such information as is legally required or ordered by a court of competent jurisdiction or
other competent administrative body.

The Contractor, Polu Kai Services, LLC and Morgan Worldwide Consultants, Inc. acknowledge
that they have read and understand this Final Contract Modification and agree to be bound by its
terms and conditions.

Final Contract Modification Agreed to: Final Contract Modification Agreed to:
Seda Cpsict 1/

John S.L. Morgan Randy Sosa

President, Morgan Worldwide, Inc. Polu Kai Services, LLC

Date: ‘f‘/’—l‘a //40// Date; \J"V\ } i< ( (
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Liz Edmondson

From: Mike Stanwood [r.m.stanwood @ gmail.com]

Sent: Wednesday, December 15, 2010 10:33 AM

To: J. Steven Gardner

Cc: John Maxwell; Edmundo Laporte; Doug Mynear; Baird, Jeff; John Morgan; Joe Zaluski; Jose
Sosa; Randy Sosa : :

Subject: Re: Impact Model

Steve, John went into the ER last night with a herniated disk problem so he's out today. I was not following
this situation closely yesterday but I think it was agreed we'd have an internal (contractor people only) call this
morning to make sure we are all on the same page. The time proposed was 11:30 ET this morning. Can you
guys do this call?

If so, our agenda can include a status update, some basic prep for the call with OSM on Friday, and the
consistency issues that Bob Singer brought up. Don't think it will take more than 20-30 minutes,

Let us all know about the call at 11:30 -- use the regular PKS conf call line and 1"l call in as moderator. thanks
On Wed, Dec 15, 2010 at 8:20 AM, J. Steven Gardner <jsgardner @engrservices.con> wrote:

John,

In response to your message below, we have concerns that there is a potential for a scope, budget and schedule
impact. We don’t mind taking a reasonable amount of time to discuss, however the methodology utilized is
what has been agreed to by John Craynon and group in numerous meetings and calls. (it is better described in
BEdmundo’s email yesterday at 2:55) We feel that there have been ar inordinate number of phone calls and
meetings in this project, all of which take much more time away from real work than the actual phone call itself,

We are available for a conference call Friday at 3PM EST for those that can participate to discuss further
the methodology that was explained in our original submittal on 11/24. -

We will be further expanding on that description of the methodology in our Chapter 4 work.

As Jose has directed we are documenting all of the extra meetings and additional out-of-scope work requests
that OSM has made from the beginning of project for the Equitable Adjustment claim.

Let us know if that time is acceptable and exactly who is planning on participating.
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Steve

J. Steven Gardner, P.E.
President/CEQ
Engineering Consulting Services, Inc.

Civil — Environmental — Mining — Safety
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)
jsgardner@engrservices.com
WWwW.engrservices.com

From: John Maxwell [mailto; IMax well @ polukaiservices.com]
Sent: Tuesday, December 14, 2010 11:23 AM

To: Edmundo Laporte; ‘Doug Mynear'; Baird, Jeff'; ‘jmorgan@morganworldwide.com'
Ce: Jose Sosa; Randy Sosa; 'Mike Stanwood'; T Steven Gardner'
Subject: RE: Impact Model

Edmundo,
‘This is not a request for a big production. The information requested is a discussion of methodology that should
accompany the results as contained in the EIS document. This is not out of scope work, Do not continue what

you consider to be out of scope work until we until we discuss this issue.

John

From: Edmundo Laporte [mailto:elaporte @engrservices.com]

Sent: Tuesday, December 14, 2010 10:52 AM

To: John Maxwell; 'Doug Mynear'; ‘Baird, Jeff'; ymorgan @ morganworldwide.com'
Ce: Jose Sosa; Randy Sosa; 'Mike Stanwood'; T Steven Gardner'

Subject: RE: Tmpact Model

John:
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We acknowledge receipt of Polu Kai’s request for an explanatory conference call with the OSM team.

It is our understanding that the purpose of this call will be to provide information to OSM on the methodology
employed to produce the draft impact model that has been circulated among the EIS team members.

We can schedule this call to take place on Friday December 17, 2010, in the afternoon.

ECSI will present to Polu Kai, in due time, a summary of the costs related to the preparation effort required to
explain the methodology employed to build the model at this time, which is out of our scope of work.

Please indicate the preferred time for the conference call and we will make ourselves available.

Best regards,

Edmundo J. Laporte, P.E.

Vice President / Director - Mining Services
Engineering Consulting Services, Inc

Civil - Environmental ~ Mining — Safety
340 South Broadway, Suite 200 -

Lexington, KY 40508

§59-233-2103
859-259-3394 (fax)
859-285-9921 (mobile)
elaporfe @engrservices.com
www.engrservices.com

From: John Maxwell [mailto:_JMaxwell@golukaiservices.coml
Sent: Tuesday, December 14, 2010 8:24 AM

To: Edmundo Laporte; Doug Mynear; ‘Baird, Jeff'; imorgan @moreanworldwide.com
Ce: Jose Sosa; Randy Sosa; Mike Stanwood; J Steven Gardner
Subject: RE: Impact Model

Edmundo,
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Stephanie indicated that the OSM team members would like a conference with the team that produced the
model (or just someone who can describe the method in detail). She assured me that OSM does not question
the data results, they just need to know the process so that they understand and can present it to any who have
questions. At present they see a black box and don’t know what goes on inside.

They would like to meet no earlier than Wednesday this week.

Thanks,

John

From: Edmundo Laporte [mailto:elaporte @engrservices,com]

Sent: Monday, December 13, 2010 6:28 PM

To: John Maxwell

Cc: 'I. Steven Gardner'; jzaluski @engrservices.com; dmynear @engrservices.com:; Teff Baird'; 'John Morgan';
‘ledmondson@ morganworldwide.com’; 'Shortelle, Ann'; Tosh Jenkins'; ‘Donald Tannone'; 'rsinger@ene.cont’
Subject: Impact Model '

John:

As per our discussions during the conference call on Friday, ECST has prepared an impact model which includes
the baseline and alternatives 2 through 5.

The model reflects impacts on tonnage, acres and streams (except ephemerals, for which data is not available),

I have not been able to compare the revised permitted acreage produced by Morgan Worldwide and circulated
by you carlier today. I submitted an earlier version of this model to John Morgan on Friday, as agreed upon,
and am waiting for his comments on its general methodology.

It would be appropriate to organize a phone conference later this week to discuss this model.

Regards,

Edmundo
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LT

Edmundo J. Laporte, P.E.

Vice President / Director - Mining Services
Engineering Consulting Services, Inc

Civil - Environmental — Mining ~ Safety

340 South Breadway, Suite 200
Lexington, KY 40508

859.233-2103
859-259-3394 (fax)
859-285-9921 (mobile)
elaporte @engrservices.com
www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this elecironic mail and any decuments or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached heréto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you ate hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part, If you have
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received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,

For Official Use Only — Deliberative Process Material
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Liz Edmondson

From: Mike Stanwood [r.m.stanwood @ gmail.com]

Sent: Thursday, December 16, 2010 1:32 PM

To: Jenkins, Josh

Cc: Joe Zaluski; John Morgan; John Maxwell; Jose Sosa; Randy Sosa; J Steven Gardner; Liz
- Edmondson; Shortelle, Ann

Subject: Re: Transition Metrics

No, keep working on ch 4 as current direction. At this point we have to assume that OSM is/will be onboard
with this approach we have taken.

Any direction to stop work would have to come from John Maxwell, Jose, or Randy. thanks

On Thu, Dec 16, 2010 at 10:16 AM, Jenkins, Josh <JLIJENKINS @mactec.com> wrote:

Is the PKS directive to stand down on 47

Please advise ASAP.

Joshua L. Jenkins | Project Manager/Senior Geologist :
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins@mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

From: Mike Stanwood [mailto:r.m.stanwood @ gmail .com]

Sent: Thursday, December 16, 2010 11:19 AM

To: Joe Zaluski

Ce: John Morgan; John Maxwell; Jose Sosa; Randy Sosa; T Steven Gardner; Jenkins, Josh; Liz Edmondson; Shortelle, Ann
Subject: Re: Transition Metrics

yes agreed - it is clear that this is direction we all believe we should go and we need to get beyond the
discussion phase. John Morgan has laid it out well. I think the request for OSM confirmation should come
from Jose or John Maxwell as PM/DPM.

Not sure about John Maxwell's status today (his bad back I'm sure is problematic to at least some extent but T'll
check).

Jose, I think we need to run this by OSM and as suggested, get written confirmation that the metric approach as
laid out by John Morgan in his email is appropriate and approved. 1 think you could even take John Morgan's
original email below and forward this to OSM. Please advise. thanks
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On Thu, Dec 16, 2010 at 7:37 AM, Joe Zaluski <jzaluski@engrservices.com> wrote:
Agreed. We need a decision from OSM.RE.

Joe Zaluski

Executive Vice-President

ECSI

Lexington, KY

859-233-2103

On Dec 16, 2010, at 9:28 AM, "John Morgan" <jmorgan @morganworldwide.com> wrote:

As we have been discussing over the last couple of months we need a clear method to define the
effect of each of the alternatlves on the defined elements as a way to transition from Chapter #3
to Chapter #4.

As a primary assumption for this impact analysis we all agreed that we should treat the US coal
supply as a steady state, specifically we should maintain the US coal production at the 2008
level, as defined by the EIA (but adjusted for energy content).

It was also recognized that Alternative #2 would not meet this primary assumption, as the most
restrictive alternative precluded the production to meet the target production.

Based on the production shifts resulting from the Alternatives there will be effects on certain key
metrics.

We have previously agreed that the metrics are:

* Tons of production by region and by mining type

e Stream length (perennial and intermittent) per ton of coal mined by region

®  Acre disturbed per ton of coal mined by region and by mining type

e Tons of coal per permit by region and by mining type

* Employment per ton of coal mined by region and by mining type

I think these are all of the metrics and that they are adequate to detail the impacts in Chapter #4.

However, we need to get written agreement from OSMRE that they concur with this approach. I
would strongly suggest that we do not continue with the development of Chapter #4 until we
receive such assurance from OSMRE.

Any thoughts?
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John

John S L. Morgan
Office 859 259 0959

Cell 859991 1414

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engincering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS#,

For Official Use Only — Deliberative Process Material

For Official Use Only — Deliberative Process Material
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Liz Edmondson

From: Varvell, Stephanie L. [svarvell@osmre.gov]

Sent: Monday, December 20, 2010 12:02 PM

To: John Maxwell; Craynon, John; Sloanhoffer, Nancy E.; Rideout, Sterling

Cc: (spr@engrservices.com); Caroline Bari; David Bell; Doug Mynear; Edmundo Laporte; J

Steven Gardner; Jaque Mitchell; Jeff Baird; Jenkins, Josh; imahan@plexsci.com; John
Morgan; Joe Zaluski; Jose Sosa; Kathy Kelly; Liz Edmondson; Mike Stanwood: Randy Sosa;
Shortelle, Ann; Singer, Robert

Subject: RE: Confirmation of EIS Analysis Methodology

John,

I just spoke with John Craynon. He asked me to send a note to you confirming the methodology as described. He does
not understand the source of the concern regarding Alt. 5 and the rule language. | hope that the conversation you had
this morning with Bill, Lois and Dennis has cleared that up.

From: John Maxwell [mailto:IMaxwell@polukaiseryices.com]

Sent: Friday, December 17, 2010 4:29 PM

To: Varvell, Stephanie L.; Craynon, John; Sloanhoffer, Nancy E.

Cc: (spr@engrservices.com); Caroline Bari; David Bell; Doug Mynear; Edmundo Laporte; J Steven Gardner; Jaque

Mitchell; Jeff Baird; Jenkins, Josh; jmahan@plexsci.com; jmorgan@morganworldwide.com; Joe Zaluski; John Maxwell;
Jose Sosa; Kathy Kelly; Liz Edmondson; Mike Stanwood; Randy Sosa; Shortelle, Ann; Singer, Robert
Subject: Confirmation of EIS Analysis Methodology

The EIS team has been discussing over the last couple of months the need for a clear understanding of the appropriate
method to define the effect of each of the alternatives {as represented by the defined elements), and as a way to
transition from Chapter #3 to Chapter #4.

As a primary assumption for this impact analysis we all agreed (PKS/OSM team) that we should treat the US coal supply
as a steady state; specifically we should maintain the US coal production at the 2008 leve), as defined by the EIA (but
adjusted for energy content). Anything more complex would be unmanageable.

it was also recognized that Atternative #2 would not meet this primary assumption, as the most restrictive alternative

precluded the production to meet the target production. Based on the projected production shifts resulting from the
Alternatives we have defined the need to use certain key metrics and the metrics agreed upon are:

e Tons of production by region and by mining type

e Stream length (perennial and intermittent) per ton of coal mined by region.
»  Acre disturbed per ton of coal mined by region and by mining type

e  Tons of coal per permit by region and by mining type

. Employment per ton of coal min;ad by region and by mining type

We believe that these are all of the relevant metrics and that they are adequate to provide a reasonable disclosure of
potential impacts in Chapter #4. We also are working under the assumption that the potential changes from the
alternatives would occur over a period of 12-15 years (possibly maore) for full effect, and that the impacts defined would
reflect full implementation.
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We are also still concerned about potential inconsistencies between the proposed rule language and Chapter 2 text.
Sotne of the assessment team is concerned that the rule language (as represented in Alternative 5) is inconsistent with
the October 15 redline version of the Rule. If the current version of Chapter 2 Alternative 5 supersedes the October 15
rediine version, we would like confirmation as such.

We need written agreement that OSMRE is in concurrence with the above metrics and approach using the production
shifts as a basis for impacts. Also, a call to verify our direction would be appreciated to alleviate any misunderstandings

at your earliest convenience.

| apologize that this seems to be a recurring theme, but with the current schedule, we feel it necessary to have
canfirmation,.

Thank you.

™,

<5 ) POLU HY SERVICSS

John R. Maxwell

Senior Environmental Scientist
Polu Kai Services
352.258.1045

“For Officiaf Use Only — Deliberative Process Material"
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Liz Edmohdson

From: Joe Zaluski {jzaluski@engrservices.com]
Sent: Friday, January 07, 2011 11:08 AM

To: 'Randy Sosa'

Ce: ‘John Maxwell'; 'David Bell

Subject: OSM

Randy - just to repeat how this most recent OSM request came into being. Craynon called Edmundo directly simply to
check on availability. We don’t want to cause any issue for Craynon here. It was an innocent call. £CSI let you guys
know as soon as we could. We clearly understand the protoco! and chain of command. If we caused PKS a problem i
apologize.

That said — as Ann S. picked up on the issue, this could be a big deal. My concern is that OSM may back off the meeting
on Monday and simply reserve their comments until after we submit and then ask for a rewrite using the Winters’
methodology. Or, OSM will write an addendum to the EIS saying that the production shifts are the result of EPA and the
Corps and that OSM’s incremental impact is minimal.

OSM has changed positions on so many important instructions and issues along the way that, as Ann said, all the subs
have exhausted their contracts trying to keep them satisfied. | think all the subs are to be commended for doing their
best.

Joe Zaluski

Executive Vice-President

ECSI, LLC

Civil - Environmental — Mining — Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103

859-259-3394 (fax)
859-312-4209 (mobile)
jzaluski@engrservices.com
www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or

contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS#,

265



Liz Edmondson

From: J. Steven Gardner [jsgardner @engrservices.com]

Sent: Wednesday, February 02, 2011 5:32 PM

To: ‘Mike Stanwood'; 'John Maxwell’; 'Jose Sosa'; ‘Caroline Bari'; 'Kathy Kelly" ‘Randy Sosa';
‘dbell@piexsci.com'; 'Jenkins, Josh'; 'Shortelle, Ann*; Liz Edmondson; '‘Doug Mynear"; "Jeff
Baird'; 'J. Steven Gardner'’; ‘Joe Zaluski'; 'spr@ engrservices.com'; 'Edmundo Laporte'

Subject: FW: Actions from Feb 1 meeting

We have been debriefing our impressions from yesterday’s meeting also. | will take the liberty of beginning with John
Morgan’s comments and expand on them with additional comments that we have.

1.

We are also concerned that lohn Craynon has been officially replaced and Bilt Winters was not present
yesterday. We know there are some philosophical differences in approach and that the potential exists for a
major redirection of effort. Also, we believe that there was not concurrence between what John Craynon was
saying and what we heard from Dianne Shawley.

1% Bullet; we had previously agreed that we would add additional detail to the underlying assumptions. We will
also further review the acreages and permits.

2" Bullet, GHG. Clearly this was a change in direction since the team was specifically directed niot to consider
GHG. We assume someone else is looking at this, however If it is to be considered, it could potentially change
our analysis of production impacts, which would be a scope change.

3" Bullet, Potential Benefits of rule. John may have a good way of presenting what are perceived to be potential
benefits of the rule in a tabla.

4t Buliet, We are assuming John is referring to a Production impact. We are still of the opinion the production
impacts analysis was correctly done based on the 2008 Production Levels as discussed by John Craynon
vesterday. Unless we misunderstood yesterday, we will not be substantially changing our analysis of production
impacts, Simply stated, the 2008 production was not achieved under the SBZ rule. We feel we have a
professional obligation to maintain this position.

There can be some additional discussion of the 2008 SBZ and what its impacts on production might have been if
implemented by itself. It is noteworthy that Chapter 2 was written and approved by OSM and the narratives did
not use the SBZ as a baseline.

5™ Butlet, Our Production tmpacts analysis was assuming full implementation of the rule at some peintin the
future based on the 2008 Baseline.

6" Bullet, Does this mean a review of Chapter 2 text which we feel did not use the 2008 SBZ as the baseline?

7™ Bullet, agree. We thought it was clear that the RIA was where cost:benefit analysis was to occur. We
understood yesterday though that PKS or MACTEC is hiring a Natural Resources Economist to handle this aspect
in both the RIA and EIS.

ECSI observation; we see several out-of-scope, budget and schedule issues that came up yesterday. PKS needs
to forward all of the collective concerns expressed by Plexus, MACTEC, Morgan and ECS! to OSM and request
appropriate contract modifications. .

10. In the meantime, ECSI is continuing to work on our contractual scope items,

a. Complete Chapter 3 sections
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b. Addressing Chapter 4 comments except for those that refer to 2008 $SBZ as baseline.

We would appreciate being copied on PKS's response to OSM on these issues. Resolution of all above is urgent due io
the time schedule.

(Remember the glass is half full.)
Steve

J. Steven Gardner, P.E.
President/CEQ

ECSI LLC

Civil ~ Environmental — Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)

'|sgardner@engrservices.com

www.engrservices.com

From: John Morgan [mailto:jmorgan@morganworldwide.com]

Sent: Wednesday, February 02, 2011 3:33 PM

To: Mike Stanwood; John Maxwell; Jose Sosa; Caroline Bari; Kathy Kelly; Randy Sosa; dbell@plexsci.com; Jenkins, Josh;
Shortelle, Ann; Liz Edmondson; Doug Mynear; Jeff Baird; 1. Steven Gardner; Joe Zaluski; spr@engrservices.com;
Edmundo Laporte

Subject: Actions from Feb 1 meeting

I just wanted to outline a couple of my thoughts from yesterday’s meeting. However, my first comment regards the
replacement of John Craynon, as Bill Winters was not in yesterday’s meeting who is going to ensure that the OSM
response to our gquestions during the meeting, as provided by Craynon, is still their opinion.

The major points that | took away from yesterday are:

¢ Clear discussion of the methodology including the rationale for the production shifts, we aliso need to review the
underground acreages and permit life. We should also discuss the “other” category of permits,

+ Resolve the issue of GHG,

¢ Add language and metrics to discuss the benefits of the rule, I think that a summary impacts : benefits table at
the beginning of each section would be a good way to present that alternative and provide more balance,

* Add a discussion about the impact of the 2008 SBZ rule and what changes identified in the EIS are due to the
new rule. This should be based on the 2008 EIS and RIA,

* Agree on the implementation schedule for the rule as we all agree that the impacts / benefits are not going to
be instantaneous,

* Review the text to ensure we are correctly identifying the elements of the rule changes,

+ Get clarification if there is a going to be a cost : benefit discussion in the EIS, from previous meetings I thought
that all discussion of costs was going to be covered in the RIA and the EIS was just discussing environmental
issues.

I'm sure there are many other issues that others identified but the items identified above have seme major impact on
the structure of Ch 4.
lohn

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
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are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
confract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE. ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.
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iz Edmondson

From:
Sent:
To:
Ce:

Subject:

Importance:

Joe Zaluski [jzaluski@ engrservices.com]

Thursday, February 03, 2011 3:39 PM

‘Jose Sosa'

Liz Edmondson; 'dbell@plexsci.com'; John Morgan; jsgardner @ engrservices.com'”: 'Jose
Sosa’; 'John Maxwell'; 'MIKE STANWOOD'

SOLUTION

High

Liz and I have been talking and if you would like to talk in a small group (see above) we may have a solution. In sum —if

we craft EIS language that the 2008 production was done with the EPA and Corps enforcement in place (which contains

a lot of the meat of the SPR) then the incremental change to the SPR would not be as significant. Please note — we were
specificaliy told to ignore the EPA and Corps throughout our analysis. If we now bring them in — it would soften the

impact of the SPR.

THIS IS ONLY A TENATIVE POSSIBLE SOLUTION

Joe Zaluski

Executive Vice-President

ECSI, LLC

Civil — Environmental — Mining
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103
859-259-3394 (fax)
859-312-4209 (mobile)

jzaluski@engrservices.com

www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto

- are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this

electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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Liz Edmondson

From: Joe Zaluski [jzaluski@engrservices.com]
Sent: Thursday, February 03, 2011 10:07 AM
To: . ‘Jenkins, Josh’; J. Steven Gardner'; 'Mike Stanwood'; 'John Maxwell'; 'Jose Sosa'; 'Carcline

Bar?’; 'Kathy Kelly'; 'Randy Sosa'; 'dbell@plexsci.com’; 'Shortelle, Ann'; Liz Edmondson: '‘Doug
Mynear'; ‘Jeff Baird'; 'spr@engrservices.com'; 'Edmundo Laporie'
Subject: RE: Actions from Feb 1 meeting

Josh —thanks. | think a big question is set forth in your number 1. What is baseline? s it “pretendina? that tha €27 wiar
in effect for the coal producing states? If so, it really skews the production analysis. If baseline is * Ndm

then Chapter 2 and the production shift work in Chapter 4 (which still needs some minor tweaks) z %%1
can tell you that the Chapter 2 matrix (all of the team’s work AND OSM’s input) did NOT assume tt -'F'(,b}

place. [ think this is called a conundrum. 1 p

Joe Zaluski va

Executive Vice-President 2008 1 efyes?
ECSI, LLC Pl d
.-—-‘-h-‘—-——‘.

Civil - Environmental - Mining -
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103

859-259-3394 (fax)
859-312-4209 (mobile)
jzaluski@engrservices.com
www.ehgrservices.com

From: Jenkins, Josh [mailto:JUJENKINS@mactec.com]

Sent: Thursday, February 03, 2011 9:08 AM

To: J. Steven Gardner; 'Mike Stanwood'; 'John Maxwell'; Jose Sosa'; 'Caroline Bari'; 'Kathy Kelly'; 'Randy Sosa';
‘dbell@plexsci.com'; Shortelle, Ann; 'Liz Edmondson'; 'Doug Mynear'; ‘Jeff Baird’; ‘Joe Zaluski'; 'spr@engrservices.com'’;
‘Edmundo Laporte’

Subject: RE: Actions from Feb 1 meeting

Thanks John/Steve - My additions:
OSM wants focus of comparison of Alternatives to baseline conditions, not to each other

Agree w/ Steve’s assessment of GHG. Also want discussion on how climate changes may impact implementation of
rule, and how rule may impact climate changes. This may change structure/layout of document — team needs
clarification on who takes this since PKS rolled up a brief write-up of this, air, cultural resources, geology, and other
topics from Chapter 3 into an introductory part of Chapter 4.

For benefits, OSM has developed a list of 22 benefits (I recall only 20) of the rule and wants those discussed in EIS. They
have not developed any more.,

More explanation on the Alt 5 projecting 94 miles of streams impacted vs/110 for baseline — need more discussion of
the benefits of the ~15 miles of streams saved under proposed rule.

The cost/benefit discussion requested in the EIS. Suggest it could be a new section summarized from the RIA, after

Chapter 4. OSM wants a natural resource economist to support project to provide values for natural resources — among
others recreational values, stream values, any others.
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They want more environmental analysis — not just of areas where production shifts occur, but based on areas where coal
will be mined under the new rule {e g. increased baseline analysis, measures to protect environment)

Joshua L. Jenkins | Project Manages/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only - Deliberative Process Material

From: J. Steven Gardner [mailto:jsgardner@engrservices.com]

Sent: Wednesday, February 02, 2011 5:32 PM

To: 'Mike Stanwood'; "John Maxwell'; ‘Jose Sosa'; 'Caroline Bari'; 'Kathy Kelly'; 'Randy Sosa'; 'dbell@plexsci.com'; Jenkins,
Josh; Shortelle, Ann; 'Liz Edmondson'; 'Doug Mynear'; 'Jeff Baird'; 1. Steven Gardner'; 'Joe Zaluski';
‘spr@engrservices.com'; 'Edmundo Laporte'

Subject: FW: Actions from Feb 1 meeting

We have been debriefing our impressions from yesterday’s meeting also. | will take the liberty of beginning with John
Morgan’s comments and expand on them with additional comments that we have.

1. We are also concerned that John Craynon has been officially replaced and Bill Winters was not present
yesterday. We know there are some philosophical differences in approach and that the potential exists for a
major redirection of effort. Also, we believe that there was not concurrence between what John Craynon was
saying and what we heard from Dianne Shawley.

2. 1" Bullet; we had previously agreed that we would add additional detail to the underlying assumptions. We will
also further review the acreages and permits.

3. 2" Bullet, GHG. Clearly this was a change in direction since the team was specifically directed not to consider
GHG. We assume someone else is looking at this, however if it is to be considered, it could potentially change
our analysis of production impacts, which would be a scope change.

4. 3" Bullet, Potential Benefits of rule. John may have a good way of presenting what are perceived to be potential
benefits of the rule in a table. '

5. 4" Bullet, We are assuming John s referring to a Production Impact. We are still of the apinion the production
impacts analysis was correctly done based on the 2008 Production Levels as discussed by John Craynon
yesterday. Unless we misunderstood yesterday, we will not be substantially changing our analysis of production
impacts. Simply stated, the 2008 production was not achieved under the SBZ rule. We feel we have a
professional obligation to maintain this position.

There can be some additional discussion of the 2008 SBZ and what its impacts on production might have been if

implemented by itself. It is noteworthy that Chapter 2 was written and approved by OSM and the narratives did
not use the SBZ as a baseline.

6. 5™ Bullet, Our Production Impacts analysis was assuming full implementation of the rule at some point in the
future based on the 2008 Baseline.

7. 6™ Bullet, Does this mean a review of Chapter 2 text which we feel did not use the 2008 SBZ as the baseline?
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7" Bullet, agree. We thought it was clear that the RIA was where cost:benefit analysis was to occur, We
understood yesterday though that PKS or MACTEC is hiring a Natural Resources Economist to handle this aspect
in both the RIA and EIS,

ECSI observation; we see several out-of-scope, budget and schedule issues that came up yesterday. PKS needs
to forward all of the collective concerns expressed by Plexus, MACTEC, Morgan and ECSI to OSM and request
appropriate contract madifications. '

10. In the meantime, ECSI is continuing to work on our contractual scope items,

a. Complete Chapter 3 sections
b. Addressing Chapter 4 comments except for those that refer to 2008 SBZ as baseline.

We would appreciate being copied on PKS’s response to OSM on these issues. Resolution of all above is urgent due to
the time schedule.

(Remember the glass is half full)

Steve

J. Steven Gardner, P.E.
President/CEQ

ECSI, LLC

Civil - Environmental — Mining
340 South Broadway, Suite 200
L.exington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)
isgardner@engrservices.com

www.engrservices.com

From: John Morgan [mailto:jmorgan@morganworldwide.com]

Sent: Wednesday, February 02, 2011 3:33 PM

To: Mike Stanwood; John Maxwell; Jose Sosa; Caroline Bari; Kathy Kelly; Randy Sosa; dbell@plexsci.com; Jenkins, Josh;
Shortelle, Ann; Liz Edmondson; Doug Mynear; Jeff Baird; J. Steven Gardner; Joe Zaluski; spr@engrservices.com;
Edmundo Laporte

Subject: Actions from Feb 1 meeting

| just wanted to outline a couple of my thoughts from yesterday’s meeting. However, my first comment regards the
replacement of John Craynon, as Bill Winters was not in yesterday’s meeting who is going to ensure that the OSM
response to our questions during the meeting, as provided by Craynon, is still their opinion.

The major points that | took away from yesterday are: '

Clear discussion of the methodology including the rationale for the production shifts, we also need to review the
underground acreages and permit life. We should also discuss the “other” category of permits,

Resolve the issue of GHG,

Add language and metrics to discuss the benefits of the rule, | think that a summary impacts : benefits table at
the beginning of each section would be a good way to present that alternative and provide more balance,

Add a discussion about the impact of the 2008 SBZ rule and what changes identified in the EIS are due to the
new rute. This should be based on the 2008 EIS and RIA,

Agree on the implementation schedule for the rule as we all agree that the impacts / benefits are not going to
be instantaneous,
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* Review the text to ensure we are correctly identifying the elements of the rule changes,

*  Get clarification if there is a going to be a cost : benefit discussion in the EIS, from previous meetings | thought
that all discussion of costs was going to be covered in the RIA and the EIS was just discussing environmental
issues. '

I'm sure there are many other issues that others identified but the items identified above have some major impact on
the structure of Ch 4.
lohn

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,

CONFIDENTIALITY NOTICE: This clectronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC, If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and ziny documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAIL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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Liz Edmondson

From:
Sent:
To:

Ce:
Subject:

Jose:

J. Steven Gardner [Jsgardner @ engrservices.com]

Friday, February 04, 2011 5:27 PM

‘Jose Sosa'; 'John Maxwell'; 'Jenkins, Josh": 'David Bell; John Morgan; ‘Randy Sosa’; Liz
Edmondson :

‘Joe Zaluski'; 'Edmundo Laporte'; 'Doug Mynear'; 'Jeff Baird'

ECSI Concemns and items for clarification

| have previously outlined numerous concerns in earlier emails, most recently on Jan 10 and February 2. Please refer to
those. | will forward those back to you.

As we discussed yesterday, ECSI is working on Equitable Adjustment claims for a number of items from Day 1 of this
project. We will be submitting that in due time. We plan to focus on spending our time finishing up the work on the
DEIS in the meantime. As discussed today, we feel we will be close to burning through our budget at this stage.

ltems for Clarification

1. Itappeared to us that OSM was saying we should have used the foliowing assumptions for the Methodology:

a. That the 2008 SBZ rule is fully implemented and being enforced by OSM and all coal producing states
with permanent programs

b. That 2008 coal production figures reflect full implementation of the 2008 SBZ rule

¢. That EPA and Corps 402/404 permit actions are irrelevant to 2008 production figures

d. That we should accept the 2008 RIA & EIS.

Woe feel that this is contrary to earlier direction given the Team and is not true or defensible. We do not feel we
can defend the conclusions of the 2008 RIA and EIS. We also feel that if OSM wants us redo the analysis, there is

a claim for additional time and budget, plus we cannot guarantee that we will arrive at the conclusions that they
desire.

Methodology generaily

a. That OSM does not agree with the production impacts methodology, even though this methodology was
approved previously in writing

GHG
a. GHG analysis (transportation due to production shifts, methane emissions, etc.) must now be included
in the SPR EIS, even though we were advised by OSM in previous meetings that it is not to be

addressed. Again, if this is the case, we would need additional time and budget to include in our
analysis.

Economic analysis

a. OSM now requires the PKS team to conduct an economic impacts/benefits analysis for all Alternatives
(2-5)

Alternatives (Chapter 2)

a. That the PKS team is to conduct its analysis based on the text of Chapter 2 of the EIS, and that Chapter 2
accurately reflects the text of the rule. The PKS team is not to conduct its analysis on the “matrix” or
text of the rule itself,
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6. Assessment of Future Mining Using industry Projections {Contract Statement of Work, 4{r} {iii})
a. ECS)spent considerable time and budget putting together our verification process as specified in the
contract and approved by OSM, only to have OSM stop our efforts literally at the last minute.

These are all of the points we have for now. We will most likely have more points to bring up later.

Thanks,

Steve

J. Steven Gardner, P.E.
President/CEQ

ECSI, LLC

Civil ~ Environmental — Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)
jsgardner@engrservices.com

www.engrservices.com

+ CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, 1.1.C. immediately to arrange for its destruction or you may return this

electronic mail to us,

I this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.
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Liz Edmondson

From: Mike Stanwood [r.m.stanwood @gmail.com]
Sent: Sunday, February 08, 2011 5:28 PM

To: John Morgan

Subject: Re: Coal Production Forecast

John, it would be nice to rely on some other institutionalized data -- the EIA data becomes a "future baseline”
which is reasonable. But how would the "additional production shifts" be projected?

Also, I heard you have pulled out of the RIA support -- just too much baggage for you on that?
On Sun, Feb 6, 2011 at 2:48 PM, John Morgan <jmorgan @morganworldwide.com> wrote:

As we have all discussed on numerous occasions we have agreed to use the coal production shifts as a means to
evaluate some of the impacts and benefits of the proposed rule (Alternative 5) and the other 3 alternatives under

review. Also recognizing that the alternatives will have other benefits that are independent of any production
shift.

The difficulty of using the 2008 production as the base is becoming apparent, as it does not reco gnize trends
that are already occurring due to the industry’s own decisions plus the effects of the 2008 SBZ and the changes
in the implementation of the CWA. The other issue is that the implementation of any of the alternatives will
occur over time and any fixed production analysis has to be limited to a snapshot after full implementation (say
10 to 15 years).

As a solution to these problems I think that we should consider changing from a static model to a dynamic
model.

There is a very good basis for this dynamic modeling, specifically the long term coal forecast produced by the
EIA. Their most recent forecast was published in December 2010. : ‘

I recommend that we use this model as our base and then identify what additional production shifts will occur
due to each alternative and the key elements I each alternative that will affect production. Based on these shifts
the metrics, such as disturbed acres and stream miles plus employment, can be calculated.

I know this is a big change so late in the day, but I think it might provide a solution to some of the challenges
that have been identified over the last couple of weeks.

In addition we should use EIA data whenever possible for items such as mine productivity, seam thickness and
heat content as they are a recognized source., '

Maybe we can try and get consensus on this tomorrow morning, as we need a quick decision if we are to
include this approach into Ch4,

John

John S L Morgan

Office 859 259 0959 '
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Liz Edmondson

From: Joe Zaluski [jzaluski@engrservices.com]

Sent: Monday, February 07, 2011 1:43 PM

To: Liz Edmondson

Ce: 'J. Steven Gardner'; '‘Edmundo Laporte'; 'Jeff Baird'; 'Doug Mynear'

Subject: ' RE: Ceal Production Forecast

Liz —if you confirm that the EIA numbers do NOT include the effects of the SBZ and/or EPA and/or the USACOE, then it
appears to me that we are back to the drawing board.

Joe Zaluski

Executive Vice-President
ECSI, LLC

Civil - Environmental - Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103

859-259-3394 (fax)
859-312-4209 (mobile)
jzaluski@engrservices.com
www.engrservices.com

From: Liz Edmondson [mailto:ledmondson@morganworldwide.com]
Sent: Monday, February 07, 2011 1:28 PM

To: Joe Zaluski

Cc: 1, Steven Gardner; Edmundo Laporte; Jeff Baird; Doug Mynear
Subject: RE: Coal Production Forecast

I’'m awaiting an answer to some questions on the EiA data from one of their analysts.

The 2010 Report references recent EPA actions, but does not take them into account because they occurred so recently.
It does state that it would expect those actions to increase the price of coal and further reduce production in Central
App. If they mentioned them in 2010, it seems likely they would take them into consideration in the 2011 analysis.
we'll see....

The 2010 Report also states that potential impacts of pending or proposed regulations and sections of existing
legisiation that require implementing regulations that have not been approved are not reflected in the projections, but
I’'m not sure if this would include regulations that had been adopted federally, but not implemented by state programs.

IIl let you know what 1 find out.

From. Joe Zaluskl [mallto ]zaluskl@engrserwces com]

Sent: Monday, February 07, 2011 9:45 AM

To: Liz Edmondson

Cc: 1. Steven Gardner; Edmundo Laporte; Jeff Baird; Doug Mynear
Subject: Re: Coal Production Forecast

Just talked to Steve will call you shortly. Before 10.

Joe Zaluski
Exec V-P
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ECSI, LLC

On Feb 7, 2011, at 8:31 AM, "Liz Edmondson" <ledmondson@morganworldwide.com> wrote:

Hi Steve,

John said he talked to you about the revised production methodology discussed below. We just
wanted to confirm before the 10 a.m. call this morning that ECSI was in agreement with this
approach. Let us know what you think.

Thanks,

Liz

From: John Morgan

Sent: Sunday, February 06, 2011 4:49 PM

To: Jose Sosa; J. Steven Gardner; John Maxwell; Mike Stanwood; Jenkins, Josh; David E. Bell
(dbell@plexsci.com)

Cc: bwinters@osmre.qgov; dshawley@osmye,gov; (svarvell@os'rﬁre.gbv); Liz Edmondson

Subject: Coal Production Forecast

-~

As we have all discussed on nume,ro’us occasions we have agreed to use the coal production
shifts as a means to evaluate sorfie of the impacts and benefits of the proposed rule (Alternative
5) and the other 3 altemativ(?mder review. Also recognizing that the alternatives will have
other benefits that are/n(fependent of any production shift.

The difficulty of s/ ing the 2008 production as the base is becoming apparent, as it does not
recognize trends that are already occurring due to the industry’s own decisions plus the effects of
the 2008 SB(ZZ;d the changes in the implementation of the CWA., The other issue is that the
implementation of any of the alternatives will occur over time and any fixed production analysis
has to be Wmited to a snapshot after full implementation (say 10 to 15 years).

Asa solutlon to these problems I think that we should consider changing from a static model to a
dynamic model.

There is a very good basis for this dynamic modeling, specifically the long term coal forecast
produced by the EIA. Their most recent forecast was published in December 2010.

I recommend that we use this model as our base and then identify what additional production

\Wlll occur due to each alternative and the key elements I each alternative that will affect
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production. Based on these shifts the metrics, such as disturbed acres and stream miles plus
employment, can be calculated.

I know this is a big change so late in the day, but I think it might provide a solution to some of
the challenges that have been identified over the last couple of weeks.

In addition we should use EIA data whenever possible for items such as mine productivity, seam
thickness and heat content as they are a recognized source.

Maybe we can try and get consensus on this tomorrow morning, as we need a quick decision if
we are to include this approach into Ch4.

John

John S L Morgan
Office 859 259 0959

Cell 8599911414

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSY, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or -
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS#*,

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance (o the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. ¥f you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate 1o any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS#,
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Liz Edmondson

From: Winters, William R. "Bill" [bwinters @ osmre.gov]
Sent: Tuesday, February 08, 2011 7:27 AM
To: John Morgan; 'jose @ polukaiservices.com'; 'jsgardner @ engrservices.com';

‘jmaxwell @ polukaiservices.com'; 'r.m.stanwood @ gmail.com’; ‘jlienkins @mactec.com;
'dbell@ plexsci.com'

Cc: Shawley, Dianne M; Varvell, Stephanie L.; Liz Edmondson

Subject: Re: Coal Production Forecast

Sorry for the delay.

like the dynamic idea a lot. It addresses a number of issues missing from the 2008 model method.

From: John Morgan [mailto:imorgan@morganworldwide.com]

Sent: Sunday, February 06, 2011 02:48 PM

To: Jose Sosa <jose@polukaiservices.com>; ). Steven Gardner <jsgardner@endrservices.com>; John Maxwell
<JMaxwell@polukajservices.com>; Mike Stanwood <r.m.stanwood@amail.com>; Jenkins, Josh
<JLJENKINS@mactec.com>; dbell@piexsci.com <dbell@plexsci.com>

Ce: Winters, Wiillam R. "Bill"; Shawley, Dianne M; Varvell, Stephanie L.; Liz Edmondson

<ledmondson@morganworldwide.com>
Subject: Coal Production Forecast

As we have all discussed on numerous occasions we have agreed to use the coal production shifts as a means to evaluate
some of the impacts and benefits of the proposed rule (Alternative 5) and the other 3 alternatives under review. Also
recognizing that the alternatives will have other benefits that are independent of any production shift.

The difficulty of using the 2008 production as the base is becoming apparent, as it does not recognize trends that are
already occurring due to the industry’s own decisions plus the effects 6f the 2008 SBZ and the changes in the
implementation of the CWA. The other issue is that the implementation of any of the alternatives will occur over time
and any fixed production analysis has to be limited to a snapshot after full implementation (say 10 to 15 years).

As a solution to these problems I think that we should consider changing from a static model to a dynamic model.

There is a very good basis for this dynamic modeling, specifically the long term coal forecast produced by the EIA. Their
most recent forecast was published in December 2010.

I'recommend that we use this model as our base and then identify what additional production shifts will occur due to each
alternative and the key elements I each aliernative that will affect production. Based on these shifts the metrics, such as
disturbed acres and stream miles plus employment, can be calculated. . _

I know this is a big change so late in the day, but I think it might provide a solution to some of the challenges that have
been identified over the last couple of weeks.

In addition we should use EIA data whenever possible for items such as mine productivity, seam thickness and heat
content as they are a recognized source.

Maybe we can try and get consensus on this tomorrow morning, as we need a quick decision if we are to include this
approach into Ch4.

John

John § L. Morgan

Office 859 259 0959
Cell 859 991 1414
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Liz Edmondson

From: John Morgan

Sent: Wednesday, February 16, 2011 9:31 AM

To: Liz Edmondson :

Subject: FW: conversation with Bill Winters and Stephanie Varvel
See what you think

| hope Ryder gets better

John

From: John Morgan

Sent: Wed 2/16/2011 9:09 AM

To: David Beli; Jose Sosa

Cc: Joe Zaluski; Randy Sasa; "GARDNER, STEVE"; John Maxwell; "Mynear, Doug and Jennifer”; "SHORTELLE, ANN": ECSI
SPR; Josh Jenkins; Mike Stanwood; Edmundo Laporte; jmm@manfredonialaw.com

Subject: RE: conversation with Bill Winters and Stephanie Varvel

| agree with David that we must have a definitive direction.

| believe we should make the corrections that we know can be achieved, but more importantly we need to have as
comprehensive scope of work to take us from where we are to a document that includes al! of OSM's current requests.
With regard to the coal production forecasting we need (as part of the new work plan) to build in milestones where OSM
signs off on various components. Based on our previous experience these sign off should be from the Contracting Officer
plus the COTR and the project manager.

The most impartant document that we need to produce is the revised scope of work to show how we intend to re-start the
project.

‘When will we see a draft of this from Maxwell?

John -

From: David Bell [mailto:dbell@plexsci.com]

Sent: Tue 2/15/2011 11:58 PM

To: Jose Sosa

Cc: Joe Zaluski; Randy Sosa; "GARDNER, STEVE"; John Maxwell; John Morgan; "Mynear, Doug and Jennifer";
"SHORTELLE, ANN"; ECSI SPR; Josh Jenkins; Mike Stanwood; Edmundo Laporte; jmm@manfredonialaw.com
Subject: Re: conversation with Bill Winters and Stephanie Varvel

Jose:

We are getting mixed signals from OSM. On the one hand, we have the project side sharing with us a number
of changes to the draft chapters that they feel are necessary to make the EIS accurate and defensible. On the
other hand, we have the KO (via cure notice) telling us to make certain changes (not all consistent with the
project side's instructions) and deliver the changed PDEIS and RIA by 2/23. We cannot do both by 2/23,

It seems we have two options to deal with the "PDEIS deliverable":

» Deliver on 2/23 a PDEIS that is based on the pre-2/1 direction and the already-approved chapters. We
know based on recent comments that that document will not be acceptable. Additionally, what it will
present in a semi-official document are the very "facts" that OSM has recently taken issue with, OSM
will not/cannot circulate such a PDEIS to the cooperating agencies for review and comment. To do so
would ignore the reaction to date and place the agéncy in an even more unfavorable light. This course
of action is wasteful and unsupportive of the ultimate goal of publishing a defensible EIS.
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+ Deliver on 2/23 a draft document based on approved sections to date, as modified by discussions and
comments since 2/1. We would make edits that we can, e.g., move Methodology discussion to front of
Chapter 4, but we would insert placeholders (blanks or brief explanation of what's to come) for text that
will have to be developed based on recent discussions (i.e., our "cure” plan) -- we cannot rewrite
wholesale in a couple of weeks text that was otherwise approved in Oct/Nov/Dec. We would indicate in
appropriate places that text will be developed based on recent discussions, describing in "cure plan”
language what we intend to insert. This would very much be a work in progress, reflecting
changes/refinements in OSM positions. OSM would not share this version with the cooperating
agencies (nor would it be obligated to do so). This approach would address a number of concerns --
allegations that the agency is rushing the process; it acknowledges the agency "hears" its critics; it
affords time (and budget) to make revisions based on OSM's new directions, etc. This course of action
is most likely to achieve OSM's (and our) goal of producing a comprehensive, defensible EIS.

‘The decision on which approach to pursue MUST be made immediately. We have few resources and little time
to waste on creating a useless document (first bullet above). The guidance you have received from the KO at
this point does NOT resolve this issue, and the subs MUST receive specific and concrete guidance/direction
immediately. :

I'do not believe that today's discussion or your "cure" letter to the subs squarely addressed this issue. 1
apologize for being so direct, but our team discussions have tended to generalize and fail to get to a specific
path forward, or if we do seem to chart a path, it becomes fuzzier the more we discuss the variations.

Nonetheless, as you have said, we must continue to document the instructions we were given and that formed
the basis for our discussion and analyses -- that information forms the basis for our assertion that we have
delivered IAW the PWS and any additional direction requires additional time and money.

Regarding the RIA, I think it is a foregone conclusion that the RIA will not be delivered on 2/23 in a form that
reflects the most recent guidance. That document is on a separate, but no less urgent, track than the EIS.
MACTEC requires a definitive determination of the baseline standard and approval of a methodology before it
can proceed -- we still await written confirmation that the dynamic 2010 EIA model is now the OSM-

.approved path forward. MACTEC will then have to identify the schedule and budget implications of revising
the RIA to incorporate the new requirements. These should be included in the Cure Plan.

Dave

On Tue, Feb 15, 2011 at 5:32 PM, Jose Sosa <jose @ polukaiservices.com> wrote:

Joe:

No, you are not correct in assuming that the subcontractors are to stop addressing the alleged defects in the EIS
and focus on responding to the Cure Notice only. By letter dated today, PKS has instructed all of its
subcontractors that they must attempt to cure the alleged defects by February 23, 2011. If that is not possible,
each subcontractor has been asked to provide PKS with input as to why not so it can be incorporated into the
Cure Notice response. PKS stands with its subcontractors in raising every legitimate defense to the Cure
Notice. Finally, PKS has also asked each subcontractor to assist in producing a work plan on how we intend to
proceed in addressing the tasks should OSM drop its threat to terminate for default. That plan will be attached
to the PKS' response to the Cure Notice,
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Bill Winters has been notified of our intent to work on the items pending that we don’t intend to meet with the
OSM SME’s this week.

Jose

From: Joe Zaluski [mailto:jzaluski @engrservices.com]

Sent: Tuesday, February 15, 2011 4:35 PM

To: "BELL, DAVID E."; Randy Sosa; "GARDNER, STEVE""; John Maxwell; "MORGAN, JOIIN"; ""Mynear, Doug and
Jennifer"'; ""SHORTELLE, ANN"'; Jose Sosa; 'ECSI SPR"; ‘Josh Jenkins'; Mike Stanwood; Edmundo Laporte'

Subject: conversation with Bill Winters and Stephanie Varvel '

During our call today you asked that I send an email to you recounting the substance of an impromptu call with
Bill and Stephanie yesterday. In brief Bill said or asked:

- When would OSM see the response to the Cure Letter?

- He felt that Chapter 2 could be finished in a day, or so; that Chapter 3 needed a little more work; and that
- Chapter 4 needed a lot of work and an introductory section linking it to Chapter 3

- That the production model should use the EIA data, that it included the effect(s) of the SBZ and that model
mine data by type of mine and region should be developed and extrapolated

- That the production model should not assume that a thermal balance is required during implementation of
the rule.

- That he was planning on coming to Lexington this Wed-Friday to help get the project across the finish line.

Jose — as I understand our call today, PKS has instructed that ECSI and the other subs work on the
response and documentation to the OSM Cure Letter and not work on curing the alleged defects in the
draft. s that correct? Please confirm. We also understand that following the submittal of the response
to the cure letter, that PKS will attempt to agree on a new scope and budget with OSM at which time we
will be asked to submit a plan to meet that scope.
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Joe Zaluski

Executive Vice-President

ECSL LLC

Civil - Environmental — Mining

340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103
859-259-3394 (fax)
859-312.4209 (mobile)

jzaluski@engrservices.com
www.engrservices.com -

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to vs.

If this electronic mail and any documents and materials #ttached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICYAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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Liz Edmondson

From: Varvell, Stephanie L. [svarvell@ osmre.gov]
Sent: Friday, March 11, 2011 3:53 PM
Ta: Liz Edmondson; Joe Zaluski; John Maxwell; spr@engrservices.com; Caroline Bari: David Bell;

Donald lannone; Doug Mynear; Edmundo Laporte; J Steven Gardner; Jague Mitchell; Jeff
Baird, Jenkins, Josh; jmahan @ plexsci.com; John Morgan; Jose Sosa; Kathy Kelly; Mike
Stanwood; Randy Sosa; Shottelle, Ann; Singer, Robert

Subject: RE: "DEIS Mining Analysis team"

Thanks Liz. I'll relay the information up to HQ. | appreciate your help.

Stephanie

From: Liz Edmondson [mailto:ledmondson@morganworldwide.com]

Sent: Friday, March 11, 2011 3:47 PM

To: Joe Zaluski; John Maxwell; spr@engrservices.com; Caroline Bari; David Bell; Donald Iannone; Doug Mynear;
Edmundo Laporte; J Steven Gardner; Jaque Mitchell; Jeff Baird; Jenkins, Josh; jmahan@plexsci.com; John Morgan; Jose
Sosa; Kathy Kelly; Mike Stanwood; Randy Sosa; Shortelle, Ann; Singer, Robert; Varvell, Stephanie L.

Subject: RE: "DEIS Mining Analysis team"

MW would agree with ECSI that the “mining analysis” was discussed over a period of time in several meetings.
However, that analysis, including the metrics to be defined by that analysis, were first determined and agreed to at a
meeting with John Craynon in Lexington, which we believe occurred back in September. Representatives from each
subcontractor and PKS were present at that meeting and, along with John Craynon, agreed with that approach. Ncbody
objected to the approach at that time or offered alternative metrics or analytical options. In addition, OSM confirmed
that approach by email from Stephanie Varvell on December 20, 2010. Therefore, MW would state that the analytical
approach was developed and agreed to jointly by the PKS Team as a whole and OSM.

From: Joe Zaluski [mailto:jzaluski@engrservices.com]

Sent: Friday, March 11, 2011 3:05 PM

To: 'John Maxwell’; ‘(spr@engrservices.com)'; 'Caroline Bari'; 'David Bell'; 'Donald Iannone’; 'Doug Mynear'; 'Edmundo
Laporte’; 1 Steven Gardner'; ‘Jaque Mitchell'; "Jeff Baird'; 'Jenkins, Josh'; ‘jmahan@plexsci.com; John Morgan; 'Jose
Sosa'; 'Kathy Kelly'; Liz Edmondson; 'Mike Stanwood'; 'Randy Sosa'; 'Shortelle, Ann'; 'Singer, Robert';
'svarvell@osmre.gov'

Subject: RE: "DEIS Mining Analysis team"

John — Steve asked that | respond to your email. He is out of pocket this afternoon. | spoke with him and Edmundo and
believe your list to be correct with the following additions. As you know the process took same time and impact
questions and mining scenarios were discussed over a period of time in several meetings. It is also important to note
the period in time when the impacts were generated. Thinking did change over time and probably still is.

Regular contributor:

John Craynon

Limited contributors:

Bill Winters (as to the impact of longwall mining/permitting)

Liz Edmundson
On a very limited or selected issue basis ~ numerous OSM personnel
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John — ECSI would add that the discussing of selected impacts was a process that took place in several different forums
and with numerous people.

If you need anything else, just let us know.

Joe Zaluski

Executive Vice-President
ECSI, LL.C

Civil - Environmental — Mining
340 South Broadway, Suite 200
l.exington, KY 40508

859-233-2103

859-259-3394 (fax)
859-312-4209 (mobile)
jzaluski@engrservices.com
www.engrservices.com

From: John Maxwell [mailto:JMaxwell@polukaiservices.com]

Sent: Friday, March 11, 2011 2:15 PM

To: (spr@engrservices.com); Caroline Bari; David Bell; Donald Iannone; Doug Mynear; Edmundo Laporte; J Steven
Gardner; Jaque Mitchell; Jeff Baird; Jenkins, Josh; jmahan@plexsci.com; jmorgan@morganworldwide.com; Joe Zaluski;
John Maxwell; Jose Sosa; Kathy Kelly; Liz Edmondson; Mike Stanwood; Randy Sosa; Shortelle, Ann; Singer, Robert
Subject: "DEIS Mining Analysis team"

'OSM (Stephanie) has asked me to verify the makeup of the ‘DEIS Mining Analysis team’ composition as presented in
Chapter 4 — Environmental Consequences in the Impact Estimation section. Stephanie assumed it included the entire EIS
team. My assumption is that it included personnel from ECSI and Morgan Worldwide, possibly limited to those
identified in the List of Preparers - Elicitation Subject Matter Experts section which includes:

s John Morgan

» Steve Gardner

s Joe Zaluski

*  Doug Mynear and

* Edmundo LaPorte _
Please respond as to the accuracy of this list and/or specify other SME team members who have contributed to the
mining analysis and included as members of the ‘Mining Analysis Team'.

Thanks very much for your input.

hroLU Hal serRvices

A

John R. Maxwell

Senior Environmental Scientist
Polu Kai Services
352.258.1045
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CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.
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MWC does not have any information responsive to this request.



Assumptions for Cost Proposal

1. Public Scoping Meetings: Polu Kai Team proposes 5 Public Scoping Meetings as
follows;

a.

f.

One (1) meeting to be held in Washington, DC. Duration 6 hours. With court
reporter, 10 contractor support/experts, posters, printed materials, security
(private/local police), local hotel venue, sound setup, local newspaper notices.
Travel, lodging, and per diem at FTR rates.

One (1) meeting to be held in coal mining region of West Virginia, specific
location TBD. Duration 6 hours. With court reporter, 10 contractor
support/experts, posters, printed materials, security (private/local police), local
hotel venue, sound setup, local newspaper notices. Travel, lodging, and per
diem at FTR rates.

One (1) meeting to be held in coal mining region of Kentucky, specific location
TBD. Duration 6 hours. With court reporter, 10 contractor support/experts,
posters, printed materials, security (private/local police), local hotel venue,
sound setup, local newspaper notices. Travel, lodging, and per diem at FTR
rates. :

One (1) meeting to be held in coal mining region of lllincis, specific location
TBD. Duration 6 hours. With court reporter, 10 contractor support/experts,
posters, printed materials, security (private/local police), local hotel venue, ,.
sound setup, local newspaper notices. Travel, lodging, and per diem at FTR
rates.,

One (1) meeting to be held in mining region of Colorado, specific location
TBD. Duration 6 hours. With court reporter, 10 contractor support/experts,
posters, printed materials, security (private/local police), local hotel venue,
sound setup, local newspaper notices. Travel, lodging, and per diem at FTR
rates.

Additional meetings to be at additional cost.

2. Public Meetings upon publication of DEIS: Polu Kai Team proposes 5 Public
Meetings as follows:

a.

One (1) meeting to be held in Washington, DC. Duration 6 hours. With court
reporter, 10 contractor support/experts, posters, printed materials, security
(privateflocal police), local hotel venue, sound setup, local newspaper notices.
Travel, lodging, and per diem at FTR rates.

One (1) meeting to be held in coal mining region of West Virginia, specific
location TBD. Duration 6 hours. With court reporter, 10 contractor
support/experts, posters, printed materials, security (private/local police), local
hotel venue, sound setup, local newspaper notices. Travel lodging, and per
diem at FTR rates.
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c. One (1) meeting to be held in coal mining region of Kentucky, specific location
TBD. Duration 6 hours. With court reporter, 10 contractor support/experts,
posters, printed materials, security (private/local police), local hote! venue,
sound setup, local newspaper notices. Travel, lodging, and per diem at FTR
rates. :

d. One (1) meeting to be held in coal mining region of llinois, specific location
TBD. Duration 6 hours. With court reporter, 10 contractor support/experts,
posters, printed materials, security (private/local police), local hotel venue,
sound setup, local newspaper notices. Travel, lodging, and per diem at FTR
rates.

e. One (1) meeting to be held in mining region of Colorado, specific location
TBD. Duration 6 hours. With court reporter, 10 contractor support/experts,
posters, printed materials, security (private/local police), local hotel venue,
sound setup, local newspaper notices. Travel, lodging, and per diem at FTR
rates,

f.  Additional meetings to be at additional cost.

. Reconciliation Meetings: Polu Kai Team proposes 3 1-week Reconciliation

Meetings with OSM and project personnel/experts:

a. 1 Meeting to resolve inter-agency issues following receipt of agencies’
comments on the DEIS

b. 1 Meeting to resolve public comments and responses following receipt of
public comments on the DEIS

¢. 1 Meeting to resolve issues prior to publication of the FEIS

d. Additional meetings to be at additional cost.

. The RIA will be based on the Alternatives identified at the outset of the EIS process

and will not be rewritten or revised during the EIS process.
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September 24, 2010

Ms. Nancy E. Sloanhoifer Delivered via email and U.S. Postal Service
Contracting Officer

Division of Administration

Office of Surface Mining Reclamation & Enforcement

U.S. Department of the Interior

1951 Constitution Avenue, NW

Washington, D.C. 20240

Dear Ms. Sloanhoffer:

The PKS Team is making substantial progress on the many aspects of the Environmental Impact
Statement (EIS) for the Stream Protection Rule EIS. We appreciate the support we have
received from the OSM project managers, subject matter experts, and contracting personnel. The
PKS Team is committed to meeting our obligations under the contract, including delivery of the
Draft EIS (DEIS) on February 4, 2011. We will devote whatever resources are required, and we
are encouraged that OSM has now established a cadre of personnel who are similarly dedicated.
We believe the-¢ollective contractor and government team is working well together and focused
On success.

I am writing, however, to make you aware of certain factors and events that cause us to be
concerned about the viability of the project’s ambitious schedule should continued diligence and
corrective action falter. These factors and events have been beyond our control and relate
primarily to decisions, delays, and actions by the government, which I have summarized below.
My purpose in writing today is to ensure that these factors and events are not overlooked or
dismissed as insignificant or “waived.”

I'learned at 3:30 this afternoon that OSM will not be providing its comments on the alternatives
that we provided on September 17", As you may recall from our discussions a couple of weeks
ago and as confirmed at our monthly meeting on Monday and Tuesday, OSM’s commitment was
to provide comments by today. Indeed, Mr. Craynon indicated we would probably receive them
yesterday, but we did not. Now I find that we will not receive OSM’s comments, including any
changes resulting from OSM’s decision to expand the rulemaking to include underground
mining, until Monday. This results in the loss of another two days (yes, we planned to work over
the weekend) to the contractor team to do what it must in order to deliver the draft Chapter 2 by
September 30™. This is the latest in a series of government delays and actions that endanger the
schedule and increase costs to the PKS Team.
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Alternatives Development:

The development of the Proposed Action and Alternatives process has become stalled several
times over the past three and a half months as OSM evaluates its needs and direction with regard
to the development of a Preferred Alternative, No Action Alternative, and a full range of action
alternatives as required by NEPA and Council on Environmental Quality Regulations. Inasmuch
as OSM had the lead in providing the agency’s perspective on the Alternative, PKS has been in a
support role on this task.

Starting with an initial matrix provided by OSM at the June Kick-off Meeting, PKS has assisted
OSM personnel in identifying various alternatives that make up each of the principal elements.
This complex process has been complicated even more by the evolving positions and provisions
under consideration by OSM. The original eleven elements of the Proposed Action and
Alternatives have been reworded and expanded; components have been added and deleted;
alternatives have changed; and principal elements have been divided and expanded.

At the beginning of August, we even convened an ad hoc two-day meeting in Lexington with
Mr. Craynon to bring together all of the various suggestions for alternatives into a
comprehensive compilation. Mr. Craynon agreed to review the compilation, assess them in light
of OSM’s direction, and refine the list. We agreed to meet again by telephone on August 10,
We did so, but it was apparent that more work needed to be done, and we agreed to review the
matrix on August 17® at our monthly meeting. On August 17%, the Alternatives still lacked the
necessary definition to allow the PKS subject matter experts to analyze the environmental
impacts associated with any alternative under a particular element. Without a well defined set of
Alternatives, it is impossible for the PKS Team even to begin the analysis of impacts.

At that point, PKS offered to take on the task, but indicated that we considered this outside the
scope of the existing contract and would require a contract modification and additional funding.
As the Contracting Officer, you concurred and asked that we provide an estimate of the
additional work before authorizing us to proceed. Discussions regarding cost and schedule
ensued over the next couple of weeks, and on September 2°® you authorized us to proceed.
Because the initial schedule called for PXS to deliver the draft Chapter 2 (Description of
Proposed Action and Alternatives) on September 9%, it was also necessary to extend the delivery
date for this interim submission to September 17", a compromise from our original request of
September 24™.

At his request, we delivered a preliminary draft of the Alternatives matrix to Mr. Craynon on
September 13™, with the understanding that he would provide comments by close of business on
September 14™, I sent you an email at 10:45pm on September 14" indicating that we had not
received any comments. We received OSM’s comments via email at 7:41am on the 15™. While
a delay of a few hours may seem insignificant, given our looming deadline of the 177, the PKS
Team was standing by to continue work on the Alternatives the evening of the 14™. Instead, that
work was delayed until the 15", We delivered the draft Alternatives, in both matrix and
narrative form, by mid-afternoon on the 17%. Per our agreement, OSM had until September 24®
to provide comments, after which PKS would finalize the Alternatives, incorporate them into the
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Chapter 2 discussion, and, by September 30%, provide a draft Chapter 2 for OSM review and
comment. OSM’s comments on Chapter 2 are due back to PKS on October 7™, As mentioned at
the beginning of this letter, OSM will not provide its comments until September 27, 1t is
unclear at this point whether this schedule is still attainable.

Addition of Underground Mining:

Although I have addressed this point in a separate letter, I think it relevant to mention it again in
this context. Introduction of underground mining rules four months into the EIS process is yet
another diversion that adversely affects the PKS Team’s ability to move forward with its
analysis. Mr. Craynon has indicated that OSM’s comments will include any adjustments to the
array of alternatives under each principal element necessary to account for the expansion of the
rule to underground mining. But that really is not the point. PKS will then have to revisit the
Alternatives to ensure they remain sufficiently defined so as to allow analysis. In other words,
the Alternatives are still not settled because of the introduction at this late stage of this new
applicability to underground mining. Indeed, the scope and analysis now required in Chapter 3,
Alfected Environment, and Chapter 4, Environmental Impacts, have just been expanded in ways
that we have only begun to consider. -

Public Comments:

At the Kick-off Meeting on June 7™ and 8%, we learned for the first time that the OSM did not
intend to hold any public scoping sessions in any of the affected communities. Instead, OSM
intended to rely only on the comments received from 25 entities during the 30-day scoping
period that had been announced April 30, 2010 in the Federal Register.

The PKS Team viewed this strategy as fraught with legal vulnerabilities, including the failure in
the April notice to identify “possible alternatives” as required by NEPA. We urged the agency
to re-open the scoping period and solicit additional input from the public by holding open
houses, meetings, or hearings in the affected communities. We learned later in reviewing the
comments to the April notice that one of those commenters had pointed out the deficiency in the
level of scoping and notice and recommended re-opening to avoid a legal challenge. The
Director agreed, and OSM identified nine cities in which to hold public open houses, four more
than called for in the initial statement of work, and all of which were to be completed by the end
of July. We spent much of the rest of the Kick-off Meeting drafting a new Notice of Intent. The
scoping period was re-opened effective June 18% through July 30%.

Starting in early July, PKS periodically requested the status of comments submitted to OSM per
the NOI and was informed that no comments had been received. We considered this highly
unusual, but were repeatedly assured that OSM had received no comments via the email address
website, or surface mail. On July 30, 2010, however, we learned that OSM had received almost
23,000 comments at the published email address. Also, the OSM public comment email address
was not taken offline until August 3™, resulting in the receipt of 450 comments after the official
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close of the commenting period. These 23,000 comments were finally provided to PKS on
August 6, 2010, one week after the close of the comment period, OSM also received 136
comments by surface mail, some as late as August 3" due to screening protocols, but we did not
receive those until August 13"™, and four more comments that were received on the
www.regulations.gov site, wh1ch OSM administers, were provided on August 17", These delays
substantially impacted the compilation of comments, analysis, and publication of the Draft
Scoping Report. Information from the Scoping Report was needed and used in refining the
already delayed and dysfunctional discussion of the Alternatives (as previously discussed).
Despite the delay in timely receipt of the comments, PKS delivered the Draft Scoping Report the
night of August 30",

Cascading Effect of Delays on Other EIS Sections and Tasks:

The EIS process consists of several EIS tasks and sections that are clearly linked to one another,
and a delay in one task can cause a cascading effect on other tasks. We continue to experience
these cascading effects as outlined below:

e Expansion of the scoplng effort to include additional sites, extension of the scoping
period to July 30®, and delay in providing comments, without a cotresponding
adjustment to other deliverables, meant that portions of Chapter 1 could not be
completcd before the draft was due. For example, the section of Chapter 1 that discusses
issues raised during the scopmg process could not be completed by the Chapter 1
submission date of August 10%, even as a preliminary assessment, since we received the
bulk of the 23,000 comments only the week before and did not receive others until a
week later.

e Likewise, the development of a full range of alternatives for Chapter 2, either by OSM or
PKS, could not be completed without consideration of the comments received during
scoping. The delay in delivery of the 23,000 comments foreclosed even a preliminary
review that might have identified some issues for consideration in developing the
alternatives. Under the circumstances, PKS was able to provide an email on August 27"
outlining scoping comments that could affect the development of the alternatives. Had
we received the bulk of the comments earlier, we would have been able to provide such
an assessment earlier. The Draft Scoping Report was provided on the 30 and included
an expanded list of comments that affected the alternatives.

e Of course, development of the alternatives and Chapter 2 is essential to our ability to
begin the analysis of environmental impacts required under Chapter 4. Without a set of
defined alternatives, the PKS experts have no point of reference to assess any impacts in
any of the 21 resource areas that might be affected, and they have necessarily delayed
their impact analysis pending receipt of information on the alternatives.

¢  We must still address the initial OSM comments to Chapter 1, some of which require
clarification to resolve conflicts among OSM comments. The agreed protocol was that
OSM would resolve any conflicting comments before returning them to PKS. After
submission of the draft Chapter 1, resources shifted to work on the Scoping Report and
the alternatives, leaving the Chapter 1 issues for later resolution.
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* As noted, the addition of underground mining to the rule expands the affected
environment and potential environmental impacts. Earlier notice of its inclusion would
have allowed our experts to consider both surface and underground aspects in their initial
and on-going research and assessments. Now, they will have to revisit in light of the
addition. This kind of duplication of work or retreading of covered ground is time
consuming and inimical to the aggressive, tight timeline under which we are working.

I want to reiterate that we are committed to meeting the timelines set forth in our contract, but
doing so depends on the continued cooperation between the PKS Team and the OSM Team. 1
am encouraged by how well we have worked together thus far despite the break-neck pace and
still evolving nature of the tasks and OSM’s positions. I raise these concerns to ensure we
recognize the pitfalls so that we can avoid them in the future. I will continue to bring these
points to your attention, so that all are aware of the impacts to scope, task, and schedule. We
appreciate your consideration in this matter. Please do not hesitate to contact me at 813-749-
8624, if you wish to talk about this further.

Sincerely,

Jose J. Sosa, PE, CIH, CGC
Executive Vice President
Polu Kai Services

Cc:
Stephanie Varvell, Senior Program Analyst
John Craynon, OSM EIS Project Manager

Southeast Region
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Liz Edmondson

From; Mike Stanwood [r.m.stanwood @ gmail.com|

Sent: Thursday, September 23, 2010 5:12 PM

To: Jose Sosa

Cc: David Bell; Joe Zaluski; J. Steven Gardner; John Morgan; John Maxwell; Randy Sosa; Josh
Jenkins; Ann Shortelle; Caroline Bart

Subject: Re: Underground mining in the scope of work

I am not against further discussion and maybe the complexity of the underground issue is bigger than I can
currently see. BUT:

1) SMCRA (the law) and the SMCRA regulations have always included regulations intended to regulate the
potential effects from surface mining, AND THE SURFACE EFFECTS FROM UNDERGROUNG MINING

2) Based on John C.'s presentation on the projector tuesday, it sure seemed like the vast majority of the
"underground” language was just the same as the "surface" language, or the same as the current "underground”
language. As we noted tuesday, we really couldn't tell what was new and/or different in the underground
package until it was compared to the surface package.

Before we fly off the handle that it is a major scope change, I'd sure want to see evidence that the underground
rules are indeed different than the surface rules and the difference is indeed complex in terms of impact analysis

On Thu, Sep 23, 2010 at 3:05 PM, Jose Sosa <jose@polukaiservices.conm> wrote:

Lets get an agenda for tomorrow addressing the underground mining and how to present our case to Nancy who
seems to be the only person with a decent head on her shoulders.

Please provide input. Agree with you Dave, the emphasis of the letter, as suspected is going to be the surprise received
Monday night. We need to clearly articulate, those mining experts please assist, the fact that the new regulation dumped
on us early this week is not just a paper exercise but has serious implication to the analysis of impact and effects to the
environtment.

Where is Randy with the Tequila?

Jose

*For Official Use Only - Deliberative Process Material*
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From: David Bell [mailto:dbell @plexsci.com]

Sent: Thursday, September 23, 2010 4:51 PM

"To; Jose Sosa; 'Toe Zaluski'

Ce: ' Steven Gardner'; jmorgan@morganworldwide.com; John Maxwell; 'Mike Stanwood'; Josh Jenkins; Ann Shortelle

Subject: RE: Underground mining in the scope of work
Importance: High

Tose:

If these are the only references to underground mining in our current SOW, T question whether it’s even within scope at
this point. Remember, at the Kick-off Meeting, we requested a copy of the “Rule.” They sent it to us a few days later
(I'm sure you or I'can find the email from Li-Tai). That only dealt with the surface mining provisions.

The email that John C. sent to you Tuesday with the underground rule contains 2 files, one for underground and one for
surface, right? The underground rule is 122 pages long; surface is 179 pages. It seems to me totally out of line for OSM
to think that we signed up in a FP contract to receive from them over 100 pages of rules 4 months into the project where
those new provisions affect a whole separate part of the environment. This isn’t just scope creep, this is scope leap! 1
would recommend shifting the entire focus of the letter to emphasize this point with all the others as suppott for what has
been disjointed and ad hoc approach to this FIS. It’s like OSM has ADHD and can’t stay on task. Anyone have some
Ritalin??

Dave

David E. Bell

Vice President

Plexus Scientific Corporation
(703) 845-5602 (direct)
(703) 820-3339 (office)
(703) 845-8568 (fax)

(703) 774-6578 (cell)

From: Jose Sosa [mailto:jose@polukaiservices.com)]

Sent: Thursday, September 23, 2010 4:16 PM

To: Joe Zaluski; David Bell'

Ce: 7. Steven Gardner'; jmorgan@morganworldwide.com'; John Maxwell; Mike Stanwood
Subject: RE: Undergtound mining in the scope of work
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We need to discuss tomorrow and finalize how we present to OSM the ramifications associated with the other elements
you listed affecting underground mining,

From: Joe Zaluski [mailto:jzaluski @engrservices.com]

Sent: Thursday, September 23, 2010 4:04 PM

To: 'David Bell’

Ce: Jose Sosa; 'J. Steven Gardner'; 'jmorgan @morganworldwide.com'
Subject: FW: Underground mining in the scope of work

David — see Jeft’s comments below. After your call today I asked him to look at the SOW. 1t clearly does not
contemplate the scope of work as we now see it. '

Interestingly the SOW only addressed one element (Material Damage) in regard to underground mining. As you noted
there are many many more clements identified. OFf particular concern for underground mining would be Baseline Data,
Permitting, Corrective Action, Mining Through, Mining In or Near, Permitting, Monitoring, Fills, Financial Assistance,
and Stream Definition.

13

OSM should have specifically listed underground mining in the alternatives and scoping and tailored some of the
alternatives to ug mining. They simply did not.

As I said earlier today, it OSM’s position is that ug mining has always been included why did they not answer our (Team)

repeated questions as to whether ug was included. They could have said so in June. However, they did not tell us until 9-

21-10.

Call me when you digest all of this. 1have only a couple of suggestions for your (PKS) letter to OSM.

Thanks.

Joe Zaluski

Executive Vice-President

ENGINEERING CONSULTING SERVICES, INC.
Civil - Environmental — Mining - Safety

340 South Broadway, Suite 200

Lexington, KY 40508

§59-233-2103
859-259-3394 (fax)
859-312-4209 (mobile)
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859-223-5061 (home)
jzaluski @engrservices,com

wwWw.engrservices.com

From: Jeff Baird [mailto:jbaird @engrservices.com]

Sent: Thursday, September 23, 2010 3:53 PM

Te: ‘jsgardner @engrservices.com'; ‘Joe Zaluski'; ‘Doug Mynear'
Subject: Underground mining in the scope of work

I thought I would go through the SOW to try and see what was said about the requirements to address
underground mining in the EIS. Here’s what came up:

From the SOW

The Contractor shall identify cumulative effects, to include but not limited to:

vii. A narrative summarizing peer reviewed publications resulting from long term studies on
water quality impacts from surface and underground mines. A compilation of some of the studies is
provided in attachment #2.

Topics to be included for Material Damage to Hydrologic Balance — Cumulative Hydrologic Impact
Assessment (CHIA) topics include but are not limited to:

i A narrative summary of existing water quality and quantity (surface and ground water)
downstream of coal mine sites at a CWA 305(b) scale with cmphasis on regional analysis. Including
but not limited to: active and reclaimed mines (water quality, flow, loadings), land use categories
(identified as a percentage) within a CWA 305(b) scale, percent of disturbed relative to bond release
status, percent of valley fills, percent of remined areas, and identification of mining impacts (surface
and underground) to existing groundwater conditions. Source material shall include most recent coal
field watershed and hydrology reports (USGS). '

ANPR comments received and attached fo the SOW:

Cormments from NMA
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¢ In proposing changes to the SBZ rule and related rules, OSM must remain cognizant of unintended
regulatory consequences of its actions. Actions aimed at surface mining in Appalachia may have a significant
impact on mining in other areas, or even on underground operations in the same region. For example, virtually
all coal produced by underground mines in central Appalachia must be washed through a preparation plant to
remove rock and other impurities. The resulting coal mine waste lacks the stability of excess spoil and must be
placed in disposal areas that extend farther down into valleys than excess spoil fills in order to meet the stability
requirements of SMCRA. To preclude the placement of coal mine waste disposal sites in areas that extend into
perennial streams in central Appalachia is to eliminate the underground coal mine industry throughout central
Appalachia, which is one of the nation's richest and highest quality underground reserves. SMCRA simply does
not contemplate or authorize any such restrictions on coal mine waste placement. To the contrary, such
restrictions would be inconsistent with section 102(k) of SMCRA, which states that one of the purposes of the
Act is to “encourage the full utilization of coal resources through the development and application of
underground extraction technologies.” See also the finding in section 101(b), in which Congress states that it is
“essential to the national interest to ensure the existence of an expanding and economically healthy underground
coal mining industry.”

* Prohibiting placement of excess spoil in perennial and intermittent streams would destroy the surface coal
mining industry, while prohibiting placement of coal mine waste in perennial and intermittent streams would
destroy the underground coal mining industry in central Appalachia.

Comment from the Virginia Mining Assn

* Some of the alternatives in the ANPR would have effects far beyond elimination of mountaintop removal
mining or even surface mining in general. Approximately two-thirds of the coal mined in Virginia is produced
by underground mines. The topography of the Virginia coalfields is characterized by steep mountainsides
separated by narrow creek and river bottoms. It is almost never possible to create a coal mine, even an
underground mine, in Virginia without placing excavation spoil or mine refuse in or near a stream.
Underground mines require flat surfaces for preparation plants, equipment yards, offices and bath houses. Also,
the mine refuse from underground mines must be put somewhere. This material is composed almost entirely of
small pieces of rock. The only place to dispose of mine refuse in Virginia is in the "hollows" formed by
intermittent or ephemeral streams near the mines.

Comment from George McClung (WV)

» New more stringent regulations affect not only surface mines, but also underground mines and coal refuse
facilities. The Appalachian Region is known for its lack of flat ground away from streams and drainage ways.

Jeffrey C. Baird
Senior Project Coordinator
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Engineering Consulting Services, Inc.
“Civil ~ Environmental — Mining — Safety
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103
859-259-3394 (fax)
859-230-1968 (mobile)

jbaird @engrservices.com
WWW.Eﬂgl'SBI‘ViCBS.COIll

*For Official Use Only - Deliberative Process Material*

Confidentiality Notice: This electronic mail and any material attached are the private property of Engineering
Consulting Services, Inc. and the materials are privileged communication intended solely for the receipt, use,
benefit, and information of the intended recipient indicated above. If you are not the intended recipient, you are
hereby notified that review, disclosure, copying, distributior, or the taking of action in reliance to the contents
of this electronic mail is strictly prohibited, and may result in legal liability on your part. If you have received
this electronic mail in error, please notify us immediately and arrange for the destruction or you may return this
electronic mail to us. ’

Confidentiality Notice: This electronic mail and any material attached are the private property of Engineering
Consulting Services, Inc. and the materials are privileged communication intended solely for the receipt, use,
benefit, and information of the intended recipient indicated above. If you are not the intended recipient, you are
hereby notified that review, disclosure, copying, distribution, or the taking of action in reliance to the contents
of this electronic mail is strictly prohibited, and may result in legal liability on your part. If you have received
this electronic mail in error, please notify us immediately and arrange for the destruction or you may return this
electronic mail to us.
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September 24, 2010

Ms. Nancy E. Sloanhoffer Delivered via email and U.S. Postal Service
Contracting Officer

Division of Administration

Office of Surface Mining Reclamation & Enforcement

U.S. Department of the Interior

1951 Constitution Avenue, NW

Washington, D.C. 20240

Dear Ms. Sloanhoffer:

At our monthly meeting on September 20, 2010, the PKS Team provided OSM a review of the
Chapter 2 — Description of Proposed Action and Alternatives framework and methodology for
development of the alternatives, which we had delivered to OSM on September 17®. John
Craynon acknowledged receipt and approved the team’s analytical approach to defining the
proposed action and alternatives. He indicated that OSM was curtently reviewing the
alternatives matrix and narrative description of alternatives and would provide comments by
September 23". Mr. Craynon authorized the PKS Team fo start the environmental impacts
analysis based on the alternatives and elements provided to OSM in our September 17%
submission.

Mr. Craynon went on to say, much to our surprise (as well as to some of the assembled OSM
personnel), that OSM had also decided to develop new rules applicable to underground mining.
On Tuesday, Mr. Craynon shared with us the draft rule changes associated with underground
mining, ostensibly so that we could include these in our analysis. These changes comprise an
additional 122 pages. According to Mr. Craynon, the language contained in the new concept rule
for underground mining is similar, if not identical, to the language contained in the current
concept rule for surface mining. He agreed to provide the PKS Team a copy of the redlined
concept rule for underground mining so a comparison can be made between the two concept
rules. Further discussions resulted in Mr. Craynon agreeing to provide an in-depth review of the
concept rule for underground mining with an outline of the areas where the two regulations
differ.

Although the PKS Team had repeatediy asked whether underground mining would be included
in the rulemaking, it was not until the face-to-face meeting this past Monday and Tuesday that
we learned of OSM’s intentions to promulgate the underground rule as well. Based on
discussions with our subject matter experts in the field of mining, the introduction of this new
concept rule will have environmental impacts different from the ones that are being analyzed in
the context of surface mining. PKS has instructed our subcontractors to continue our analysis of
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the environmental impacts of the various rule provisions as they apply to surface mining, just as
we have been doing since the inception of this contract.

The PKS Team initially requested clarification of OSM’s intent to apply the new rules to
underground mining at the June Kick-off Meeting, but OSM deferred answering. We continued
to ask about the applicability of the rules to underground mining at our bi-monthly meetings, and
OSM again deferred answering -- until Monday’s revelation.

We believe the expansion of the EIS to include any rules changes related to underground mining
is outside the scope of the contract as currently written or contemplated by the parties. The
Statement of Work for this EIS is virtually silent on the question, with only two references to
anything related to underground mining. Specifically, Section A (Scope), paragraph 3.2 7.4)
r.vii, states:

r. The Contractor shall identify cumulative effects, to include but not limited to:

vii. A narrative summarizing peer reviewed publications resulting from long term
studies on water quality impacts from surface and underground mines. A
compilation of some of the studies is provided in attachment #2.

{emphasis added)

A few paragraphs later, the following reference appears.

v. Topics to be included for Material Damage to Hydrologic Balance — Cumulative
Hydrologic Impact Assessment (CHIA) topics include but are not limited to:

1. A narrative summary of existing water quality and quantity (surface and ground
water) downstream of coal mine sites at a CWA 305(b) scale with emphasis on
regional analysis. Including but not limited to: active and reclaimed mines (water
quality, flow, loadings), land use categories (identified as a percentage) within a
CWA 305(b) scale, percent of disturbed relative to bond release status, percent of
valley fills, percent of remined areas, and identification of mining impacts
(surface and underground) to existing groundwater conditions. Source material
shall include most recent coal field watershed and hydrology reports (USGS).
(emphasis added)

In both instances, the reference to underground mining is in the context of providing a narrative
describing studies or standards that already exist. Thete is no mention of assessing the impacts
of ary proposed rules on underground mining otherwise in the SOW. References for and against
inclusion or comments concerning potential impacts were raised in the comments to the Advance
Notice of Proposed Rulemaking, but there is no indication that OSM intended to or did act on
them to include underground mining in this EIS.

The proposed action in this EIS is the rulemaking. As such, we requested a copy of the proposed
rule and received it shortly after the June Kick-off Meeting. That rule addresses only the surface

Southeast Region
6911 Pistol Range Rd., Ste 101E, Tampa, Florida 33635
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mining regulations under SMCRA,; it does not include any changes to the underground mining
regulations. Whatever the rationale now, it is clear that at contract award and until Monday, as
far as we know, OSM did not intend to include underground mining in its rulemaking and thus
within the scope of this EIS. We have proceeded accordingly for the past 3%2 months based on
the SOW and the lack of any contrary indication from OSM.

Furthermore, the April Notice of Intent for this EIS makes no mention of underground mining at
all, and the June Notice of Intent includes a single reference in the description of only one
element, Definition of Material Damage to the Hydrologic Balance: “...This term includes
streams downstream of the mining operation and above underground mines.” (emphasis added).
Interestingly, the sentence is the same in the April NOI, with the exception of the underlined
language that was added in the June NOI. The Public Scoping Open House materials include
only this single reference in the handouts and posters associated with Material Damage.

Likewise, none of the discussions associated with development of the Need and Purpose or the
Proposed Action and Alternatives have involved underground mining. Indeed, the draft Chapter
1 and OSM’s comments thereto do not mention underground mining. The Alternatives matrix
that OSM first provided at the June Kick-Off meeting does not include any such reference. And,
of course, the Alternatives matrix and narrative that we just submitted for OSM review and
comment make no mention of underground mining. In fact, OSM acknowledged this point and
promised to include any necessary underground mining-related changes in their review
comments. While we appreciate OSM’s attempt to mitigate the impact of this late addition to the
rulemaking, the fact remains that it is outside the scope of the current EIS contract.

I'believe we need to address this immediately in order to avoid delays to the completion of the
EIS. We are prepared to discuss this matter on Tuesday as requested in Ms. Varvell’s email
earlier today.

Sincerely,

Jose J. Sosa, PE, CIH, CGC
Executive Vice President
Polu Kai Services

Cc:
Stephanie Varvell, Senior Program Analyst
John Craynon, OSM EIS Project Manager

: Southeast Region
6911 Pistol Range Rd., Ste 101E, Tampa, Florida 33635
Phone (813) 749-8624 Fax (813) 886-8483
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Liz Edmondson

From: . David Bell [dbell@plexsci.com]

Sent: Woednesday, September 29, 2010 3:00 PM
To: Liz Edmondson

Subject: RE: ANPR and Underground

| did receive the materials on bonding, tho’ | have not tried to incorporate. | decided | needed to tackle 1 thing at a time,
get it nailed down, and then move to the next. If they get an extension to Mon or Tues, | should be ok. |wili let you
know....

David E. Bell

Vice President

Plexus Scientific Corporation
{703) 845-5602 (direct)
{703) 820-3339 (office)
(703) 845-8568 (fax)

(703) 774-6578 (cell)

From: Liz Edmondson [mailto:ledmendson@morganworidwide.com]
Sent: Wednesday, September 29, 2010 2:56 PM

To: David Bell”
Subject: RE: ANPR and Underground

I'think it's fine. The issue is not whether the ANPR and NOI contain mentions of the broad sections of the regs relating to
underground mining permit requirements and performance standards. The questions are: 1) was what they are attempting to change
now adequately noticed in scoping, meaning does it fall under those 11 or so proposed actions such that the public would be on notice
of these new proposed changes; and 2) was analyzing these modifications to the underground mining sections of the rules within our
scope of work. I'm not sure a mere reference to sections 784 and 817 in the NOY and a proposed change to the SBZ portions of the ug
mining regs in the ANPR captures some of the things they seemed to propose in Atlanta.

I'm sure we'll have to readdress this sometime, but I think for now, until we know exactly what they want to do in the EIS regarding
underground mining, we just have to wait to hear from them. '

How is Chapter 2 going? Did you get the stuff T sent on bonding? I'm working from home and remote access to Outlook never seems
to work right for me. Iknow you got handed a huge task, so if you need any help or have questions about what we did initially, let me
know.

Liz

--—-Original Message—--—-

From: David Bell {mailto:dbell@plexsci.com]
Sent: Wed 9/29/2010 2:28 PM

To: Liz Edmondson

Subject: RE: ANPR and Underground

Thanks, Liz. I probably painted with too wide a brush yesterday in my
assertion that there was "no mention" in the ANPR and NOIs. I regret that
casual mention of sections, etc. out of context might detract from our
position. That said, I sense that only Cheryl is seeking "confirmation" of
the fact of prior discussions. Hopefully, it's a moot point, and we can
move on.
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David E. Bell

Vice President

Plexus Scientific Corporation
(703) 845-5602 (direct)

(703) 820-3339 (office)
(703) 845-8568 (fax)

(703) 774-6578 (cell)

From: Liz Edmondson [mailto:ledmondson@ morganworldwide.com]
Sent: Wednesday, September 29, 2010 2:24 PM

To: David Bell
Subject: RE: ANPR and Underground

Dave,

I'll also note that the NOI from April does list sections 784 and 817 (ug

regs) in the very beginning where citing the regulations the proposed action
will impact. However, I think the larger question is whether the public

would be on notice of the changes OSM has now proposed to the ug rules. The
2008 rule also modified portions of the underground rules related to the
stream buffer zone, so I think anything related to that is probably fair

game, but I think the changes that OSM is now proposing go far beyond what
is contained within the notice. Of course, that is from my brief reading of

a non-red lined rule change a week and a half ago.... It is the shadow area
issue that is ultimately the big deal in all of this, We'll probably need

to discuss this further, but depending on what they ultimately decide to do,
they might need to do additional scoping,

Liz

From: David Bell [mailio;dbell @plexsci.com]
Sent: Tue 9/28/2010 4:40 PM

To: Liz Edmondson

Subject: ANPR and Underground

Liz:

You mentioned that the ANPR mentions proposed rule changes to the
underground provisions. Can you point me to what you were referring to? I
see references to ugm in response to the ANPR Section II and Section III
questions relating to SMCRA itself, but they seem only to cite to then
exisiting provisions, not new ones. Are you referring to Section VI and

the reference in Alternative 1 to Section 817.57 and 817.177

Dave

David E. Bell

Vice President

Regulatory, Safety, and Strategic Consulting
Plexus Scientific Corporation
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4501 Ford Avenue
Suite 1200

Alexandria, VA 22302
(703) 845-5602 (direct)
(703) 820-3339 (office)
(703) 845-8568 (fax)
(703) '774-6578 (cell)
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. Liz Edmondson

From; Craynon, John [jeraynon @osmre.gov]

Sent: : Tuesday, October 26, 2010 4:00 PM

To: J. Steven Gardner; Sylvester, Cheryl; Varvell, Stephanie L.; Coker, Jeffray A, "Jeff"

Ce: ‘John Maxwell'; John Morgan; Liz Edmondson; 'Edmundo Laporte’; ‘Doug Mynear'; 'Jeff Baird";
‘Zaluski, Joe"; Rice, Dennis; Winters, Willlam R. "Bill; Uranowski, Lois J.

Subject: RE: Underground Mining Clarifications Foliow up

A few clarifications are in order.

After discussion with the rule team, the preferred alternative is equivalent to the most restrictive alternative. That
alternative considers any detrimental impact from subsidence on the hydrologic balance, regardless of the temporai
component, to be material damage. '

An intermediate alternative (Alternative 3) is that such impacts to streams can be repaired and streams reclaimed and
have those impacts not considered to be material damage to the hydrologic balance.

The least restrictive alternative (Alternative 4} disregards the impacts from underground mining in determining material
damage to the hydrologic balance.

These changes above were included in the subsequent input on Chapter 2 provided this morning.

fam copying Dennis, Bilt and Lois in hopes that the questions you raise (highlighted below) can be quickly answered.

John R. Craynon, P.E.

Chief, Division of Regulatory Support

OSM SPR EIS Team Lead

Office of Surface Mining Reclamation and Enforcement
Washington, DC

202-208-2866

202-617-5002 cell

202-219-3276 fax

jeraynon@osmre.gov

" For Official Use Only -- Deliberative Process Material®
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From: J. Steven Gardner [mailto:jsgardner@engrservices.com]

Sent: Tuesday, October .26, 2010 3:07 PM

To: Craynon, John; Sylvester, Cheryl; Varvell, Stephanie L.; Coker, Jeffrey A, "Ieff"
Cc: John Maxwell’; *John Morgan'; 'Liz Edmondson’; 'Edmundo Laporte'; 'Doug Mynear'; 'Jeff Baird'; ‘Zaluski, Joe'; ‘1.
Steven Gardner'

Subject: FW: Underground Mining Clarifications Follow up

John,
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Following up on our conference call on Friday, October 22. Thanks for the opportunity to further discuss the
relevant issues related to OSM's interpretation of the requirements of SMCRA and the applicability of the
proposed rute and requirements for protection of the hydrologic balance [particularly section 510(b)(3) and
516(b)(1)]. We wanted to make sure that we had the correct understanding of statements made.

First, referring back to the OSM letter of October 7 to PKS, we discussed several items that we wanted to
clarify. We were disappointed with several things stated in that letter. We have always understood that
SMCRA covers underground mining, especially as it regards surface facilities, mine portal and fills. What was
never clear for the SPR EIS was the surface impacts aspect of the actual underground mining or shadow
area. From the first meeting in June, we had asked about how the proposed rule would impact Underground
Mining. The letter did finally address several of our questions, but it raised others that we brought up on the
conference call. -

Also, just as a point of clarification, the letter refers to ECSI being present at meetings in DC and l.exington in
April. We did have representatives at the Lexington meeting, but not in DC. We checked with others present
at those meetings and no one recalls the subject being clearly broached. That is why we kept raising the
questions. '

The 4 questions that were answered were very helpful and the wording will be referenced and quoted verbatim
in the EIS where appropriate.

Regarding underground mining impacts under the proposed rule and alternatives, we understand that:

1. OSM would like the most restrictive alternative (Alternative 2) to consider that if a mining permit
application predicts potential dewatering or other impact to the hydrological balance QUTSIDE the
permit area as a result of the operation, a permit will not be issued.

2. From our conversation, it is our understanding that the impact to the hydrologic balance of a stream will
only be considered material damage if that impact is permanent.

3. OSMindicated that the preferred alternative (Alternative 5) would allow for reestablishment of the
hydrologic balance, provided that the impact is not permanent.

4. Surface Mining through a stream within the permit area does not necessarily mean that material
damage has been caused, so long as form and function of the stream can be restored.

5. The “shadow area” of an underground mine is outside the permit area, therefore if dewatering or other
hydrologic impact to any stream within the shadow area is predicted, no permit will be issued, under the
most restrictive alternative. -

6. The terms mitigation or remediation should not be used in regard to stream reconstruction as a result of
longwall or room and pillar subsidence.

Also, it was indicated that it would be possible under the preferred alternative to divert a stream if it appears
that the operation could cause dewatering.or other hydrologic impacts outside the permit area. This statement
raises at least one question. If the diversion of the stream in question is within the shadow area (e.9., risk of
dewatering due to a longwall operation), what aspeacts will need to be considered for the permitting and
bonding of the diversion?

There was a statement made about including underground mining in permit area being “disingenuous”. We're
not sure why that characterization was made, but we all agreed it was a legitimate question, especially since
some states, if not all consider the underground areas in the permitting process. We still feel there needs to be
a discussion of how underground areas continue to be considered in the permitting process.
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We appreciate the time and effort put into clarifying these key matters that will allow us to complete the
definition of the alternatives under study (Chapter 2) and start assessing their environmental consequences
(Chapter 4).

As previously stated in various mestings and letters, we are concerned about the current schedule to complete
the Chapter 4 alternatives analysis. As OSM is aware, there was a 3-4 month delay in actually beginning the
EIS drafting process, due to the scoping meetings and alternatives development. Our primary concern above
all is producing a quality work product that is both legally defensible for OSM and that we can be proud to be
associated with.

Please let us know if our understanding of the matters discussed on the call is correct,
Thanks,

Steve

J. Steven Gardner, P.E.

President/CEO

Engineering Consulting Services, Inc.
Civil — Environmentai — Mining — Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)
isgardner@engrservices.com
www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or

contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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l.iz Edmondson

From: David Bell [dbeli@ plexsci.com}

Sent: Thursday, October 28, 2010 12:17 PM

To: J. Steven Gardner'; ‘Joe Zaluski'; Liz Edmondson; "John Maxwell'; Doug Mynear; 'Jeff Baird;
John Margan

Subject: FW: Underground Mining Clarifications Follow up

FYL.

Sending along John C.’s further forward from Dennis Rice.

David E. Bel

Vice President

Plexus Scientific Corporation
(703) 845-5602 (direct)
(703} 820-3339 (office)
(703) 845-8568 (fax)

(703) 774-6578 {cell)

From: Craynon, John [mailto:jcraynon@osmre.gov]

Sent: Wednesday, October 27, 2010 3:36 PM

To: "John Maxwell'; Jose Sosa; David Beli; Mike Stanwood
Cc: Varvell, Stephanie L.; Sloanhoffer, Nancy E.

Subject: FW: Underground Mining Clarifications Follow up

FYt.
From: Rice, Dennis

Sent: Tuesday, October 26, 2010 5:03 PM

To: Craynon, John

Cc: Sylvester, Cheryl; Uranowski, Lois J.; Winters, William R. "Bill"
Subject: RE: Underground Mining Clarifications Follow up

John,

A few clarifications to the clarifications:

1. Under the preferred alternative, any damage to the hydrologic balance outside the permit area would
have to meet the threshold established in the definition of material damage to the hydrologic balance
outside the permit area” before it would be considered material damage; i.e., it would have to be
sufficiently severe to preclude any existing or reasonably foreseeable use of surface water or
groundwater outside the permit area or any designated use of surface waters outside the permit area,

2. With respect to the contractor’s numbered questions, my responses would be (1) only with the
gualification noted above; (2) No, the definition of material damage to the hydrologic balance outside
the permit area applies to both temporary and permanent adverse impacts; {3) this would not be the
preferred alternative; {4) the definition of material damage to the hydrologic balance outside the
permit area applies only outside the permit area, not within the permit boundaries, {5} this is mostly
correct for colloquial purposes, with the qualification noted in item 1 above, and (6) not sure what the
issue is here,

311



3. lhave difficulty understanding what the contractor is stating/asking in the first highlighted passage. |
cannot envision any situation in which a underground mine applicant would propose to divert a stream
to avoid dewatering the stream by subsidence. However, should that situation occur, the applicant
would have to include the stream diversion within the permit area and calculate and post bond
accordingly. There would be no difference from other stream diversions.

4. With respect to the second highlighted passage, the focus of the EIS discussion should be on the
federal definitions, not state definitions. If the contractor wants to include a table or short narrative
describing state practices, | suppose there is no problem, but } don’t understand why there would be a
need to do so. What might be helpful is a sentence or two clarifying that states cannot evade the
prohibition on material damage to the hydrologic balance outside the permit area by expanding their
definitions of permit area to encompass more land than would be required under the federal rules.
States that include the shadow area within the permit area could continue to do so, but they would
still have the obligation of applying the prohibition to all lands within that area that would be subject
to the prohibition if the federal rules were in effect,

Hope this helps,

Dennis

From: Craynon, John

Sent: Tuesday, October 26, 2010 4:00 PM

To: J. Steven Gardner; Sylvester, Cheryl; Varvell, Stephanie L.; Coker, Jeffrey A. "Jeff"

Cc: 'John Maxwell'; "John Morgan'’; ‘Liz Edmondson’; ‘Edmundo Laporte'; ‘Doug Mynear'; ‘Jeff Baird'; 'Zaluski, Joe'; Rice,
Dennis; Winters, William R. "Bill"; Uranowski, Lois J. ‘

Subject: RE: Underground Mining Clarifications Follow up

A few clarifications are in order.

After discussion with the rule team, the preferred alternative is equivalent to the most restrictive alternative. That
alternative considers any detrimental impact from subsidence on the hydrologic balance, regardless of the temporal
component, to be material damage.

An intermediate alternative (Alternative 3) is that such impacts to streams can be repaired and streams reclzimed and
have those impacts not considered to be material damage to the hydrologic balance.

The least restrictive alternative (Afternative 4} disregards the impacts from underground mining in determining material
damage to the hydrologic balance. '

These changes above were included in the subsequent input on Chapter 2 provided this morning.

| am copying Dennis, Bill and Lois in hopes that the questions you raise (highlighted below) can be guickly answered.

John R, Craynon, PE.
Chief, Division of Regulatory Support
OSM SPR EIS Team Lead

Office of Surface Mining Reclamation and Enforcement
Washington, DC
202-208-2866
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202-617-8002 celt
202-219-3276 fax
Jjeraynon@osmre.gov

" For Official Use Only -- Deliberative Process Material”

From: J. Steven Gardner [mailto:jsgardner@engrservices.com]

Sent: Tuesday, October 26, 2010 3:07 PM

To: Craynon, John; Sylvester, Cheryl; Varvell, Stephanie L.; Coker, Jeffrey A. "Jeff"

Cc: John Maxwell'; 'John Morgan'; ‘Liz Edmondson'; 'Edmundo Laporte'; 'Doug Mynear'; Jeff Baird'; "Zaluski, Jog'; 11,
Steven Gardner'

Subject: FW: Underground Mining Clarifications Follow up

John,

Following up on our conference call on Friday, October 22. Thanks for the opportunity to further discuss the
relevant issues related to OSM's interpretation of the requirements of SMCRA and the applicability of the
proposed rule and requirements for protection of the hydrologic balance [particularly section 510(b)(3) and
516(b)(1)]. We wanted to make sure that we had the correct understanding of statements made.

First, referring back to the OSM letter of October 7 to PKS, we discussed several items that we wanted to
clarify. We were disappointed with several things stated in that letter. We have always understood that
SMCRA covers underground mining, especially as it regards surface facilities, mine portal and fills. What was
never clear for the SPR EIS was the surface impacts aspect of the actual underground mining or shadow
area. From the first meeting in June, we had asked about how the proposed rule would impact Underground
Mining. The letter did finally address several of our questions, but it raised others that we brought up on the
conference call. '

Also, just as a point of clarification, the letter refers to ECSI being present at meetings in DC and Lexington in
April. We did have representatives at the Lexington meeting, but not in DC. We checked with others present
at those meetings and no one recalls the subject being clearly broached. That is why we kept raising the
questions.

The 4 questions that were answered were very helpful and the wording will be referenced and quoted verbatim
in the EIS where appropriate.

Regarding underground mining impacts under the proposed rule and alternatives, we understand that:
1. OSM would like the most restrictive alternative (Alternative 2) to consider that i a mining permit
application predicts potential dewatering or other impact to the hydrological balance OUTSIDE the
permit area as a result of the operation, a permit will not be issued.

2. From our conversation, it is our understanding that the impact to the hydrologic balance of a stream will
only be considered material damage if that impact is permanent.

3. OSM indicated that the preferred alternative (Alternative 5) would allow for reestablishment of the
hydrologic balance, provided that the impact is not permanent.

4. Surface Mining through a stream within the permit area does not necessarily mean that material
damage has been caused, so long as form and function of the stream can be restored.
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5. The “shadow area” of an underground mine is outside the permit area, therefore if dewatering or other
hydrologic impact to any stream within the shadow area is predicted, no permit will be issued, under the
most restrictive alternative.

6. The terms mitigation or remediation should not be used in regard to stream reconstruction as a result of
longwall or room and piliar subsidence.

Also, it was indicated that it would be possible under the preferred alternative to divert a stream if it appears
that the operation could cause dewatering or other hydrologic impacts outside the permit area. This statement
raises at least one question. ' If the diversion of the stream in question is within the shadow area (e.g., risk of
dewatering due to a longwall operation), what aspects wiil need to be considered for the permitting and
bonding of the diversion?

There was a statement made about including underground mining in permit area being “disingenuous”. We're
not sure why that characterization was made, but we all agreed it was a legitimate question, especially since
some states, if not all consider the underground areas in the permitting process. We still feel there needs to be
a discussion of how underground areas continue to be considered in the permitting process.

Woe appreciate the time and effort jout into clarifying these key matters that wili allow us to complete the
definition of the alternatives under study (Chapter 2) and start assessing their environmental consequences
(Chapter 4).

As previously stated in various meetings and lefters, we are concerned about the current schedule to complete
the Chapter 4 aliernatives analysis. As OSM is aware, there was a 3-4 month delay in actually beginning the
EIS drafting process, due to the scoping meetings and alternatives development. Our primary concern above
all is producing a quality work product that is both legally defensible for OSM and that we can be proud to be
associated with.

Please let us know if our understanding of the matters discussed on the call is correct.
Thanks,

Steve

J. Steven Gardner, P.E.

President/CEO

Engineering Consulting Services, Inc.
Civil - Environmental — Mining — Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-269-3394 (fax)

isgardner@engrservices.com

www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECS1, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
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materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
- received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or

contract, the electronic mail and said attachments are considered to be *FOR OI‘I‘ICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,
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Liz Edmondson

From: Mike Stanwood {r.m.stanwood @ gmail.com]

Sent: Wednesday, December 15, 2010 2:45 PM

To: Jenkins, Josh

Cc: Singer, Robert; Edmundo Laporte; John Maxwell; Liz Edmondson; John Morgan; Gardner, J.
S.; Zaluski, Joe; Mynear, Doug; Dudley, Judith; Shortelle, Ann

Subject: ' Re: Impact Model

thanks Josh. So given that, I think we have 2 choices:
1) use the 12 years in the EIS as the timeframe in which the full production shifts are reached. or

2) state a range of time (such as 10-15 years after the regulatory change) as the timeframe for full production
shifts to occur.

Personally 1 kind of like the range because "12 years" seems like a level of precision we really don't have, and
of course we don't really know how quickly the industry would actually respond to the need to shift production.

In either case, it would seem that environmental impacts associated with the production shifts would likely be
gradual, as the production shifts (and associated impacts) would occur over time and not all at once. So would
it therefore be realistic to assume that environmental impacts would be projected to occur over a 15 year period
from the regulatory change, with specific locations of impacts and the rate of impacts not known? With our
metrics, however, we would be able to estimate the projected "total" impacts after all the production shifts have
occurred.

Edmundo, if we were to use a range of time to reach the full production shifts that you project, would that be
consistent with the methodology and meanmg of your model?

Other thoughts?

On Wed, Dec 15, 2010 at 12:22 PM, Jenkins, Josh <JLJENKINS @mactec.com> wrote:

All - For the RIA, the timeline we used was 12 years from passing the legislation to fully affeciing production.

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consuliing, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

From: Singer, Robert [mailto:RSinger @ene.com|

Sent: Tuesday, December 14, 2010 4:37 PM

To: Edmundo Laporte; Jenkins, Josh; John Maxwell; r.m.stanwood @gmail.com; ledmondson@ morganworldwide.com:
imorgan@morganworldwide.com; Gardner, J. S.; Zaluski, Joe; Mynear, Doug

Subject: RE: Impact Model
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Edmundo,

The stream (and areas) impacts are based on permits right? So what is the timeline for these impacts? These
aren’t impacts per year if that is the case. I don’t understand how to interpret the numbers for current or future
impacts. Is there any way to divide by the permit duration and get impacts per year?

Bob

Robert Singer, Ph.D

Ecology and Environment, Ine.

368 Pleasant View Drive, Lancaster, NY 14086

Phone: HQ Office 716-684-8060 | Home Office 518-743-1119 | Mobile 518-791-1295 | Fax: 716-684-0844

RSinger@ene.com | www.ene.com

;‘For Official Use Only — Deliberative Process Material”

T

Celebrating 40 Years of Green Solutions

From: Edmundo Laporte [mailto:elaporte @engrservices,com)

Sent: Tuesday, December 14, 2010 3:08 PM

Fo: 'Jenkins, Josh'; 'Tohn Maxwell", Singer, Robert; r.m.stanwood @ gmail.com; ledmondson@morganworldwide.com;
jmorgan@morganworldwide.com; Gardner, I. S.; Zaluski, Joe

Subject: RE: Impact Model

J dsh:

11 or 11:30 will work for us.
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Edmundo

Edmundo J. Laporte, P.E,

Vice President / Director - Mining Services
Engineering Consulting Services, Inc

Civil — Environmental ~ Mining — Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103
859.259-3394 (fax)
859-285-9921 (mobile)
elaporte @ engrservices.com
WWW.engrservices.com

From: Jenkins, Josh [mailto;JLIENKINS @mactec.com]
Sent: Tuesday, December 14, 2010 3:06 PM
To: John Maxwell; Edmundo Laporte; rsinger @ene.com; r.m.stanwood @ gmail.com;

ledmondson @morganworldwide.com; jmorgan @morganworldwide.com; jsgardner @ engrservices.com;
jzaluski @engrservices.com

Subject: RE: Impact Model

We are discussing bio/eco @ 0930 w OSM SMEs. Can we do it at 11 or 1130?

Joshua L. Jenkins | Project Manager/Senior Geologist _
MACTEC Engineering and Consulting, Inc. [ Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

From: John Maxwell [mailto: jmaxwell @polukaiservices.com)
Sent: Tuesday, December 14, 2010 2:45 PM

Teo: Edmundo Laporte; Jenkins, Josh; rsinger@ene.com; r.m.stanwood @ gmail.com;

ledmondson @morganworldwide.com; jmorgan @morganworldwide.com; jsgardner @ engrservices.com;
jzaluski @engrservices.com

Subject: RE: Impact Model
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Does 9:00 est work for all?
"For Official Use Only - Deliberative Process Material”

Sent via DROID on Verizon Wireless

From: Edmundo Laporte <glaporte @engrservices.com>

To: John Maxwell <JMaxwell @polukaiservices.com>, "&apos;Jenkins, Josh&apos;"
<JLJENKINS @mactec.com>, "&apos:rsinger® ene.com&apos;” <rsinger@ecne.com:>,
"&apos;r.m.stanwood @ gmail.com&apos;" <r.m.stanwood @ gmail.com>,

"&apos;ledmondson @morganworldwide.com&apos;" <ledmondson @ morganworldwide.com>
"&apos;jmorgan @ morganworldwide.comé&apos;" <jmorgan@morganworldwide.com>,
"&apos:jsgardner @engrservices.comé&apos;"” <jsgardner @engrservices.com>,

"&apos;jzaluski @engrservices.comé&apos;" <jzaluski@engrservices.com>

Sent: Tue, Dec 14, 2010 19:42:24 GMT+00:00

Subject: RE: Impact Model

?

John:

We will not be able to participate in a call today. Ihave scheduled a meeting with John Morgan at that time to
go over acreages and reconcile those figures.

Let’s plan on having that call tomorrow.

Regards,

Edmundo

Edmunde J. Laporte, P.E,

Vice President / Director - Mining Services
Engineering Consulting Services, Inc

Civil — Environmental — Mining — Safety
340 South Broadway, Suite 200

Lexington, KY 40508

859-233-2103
859-259-3394 (fax)

319



859-285-9921 (mobile)

elaporte @ engrservices.com
WWW.CNZrservices,com

From: John Maxwell [mailto:jmaxwell @polikaiservices.com]

Sent: Tuesday, December 14, 2010 2:35 PM

To: Jenkins, Josh; Edmundo Laporte; rsinger @ene.com; r.m.stanwood @ gmail .com;

~ ledmondson @morganworldwide.com; jmorgan@morganworldwide.com; jsgardner @ engrservices.com:
jzaluski @engrservices.com

Subject: RE: Impact Model

Is 4:00 gdod for all?
"For Official Use Only - Deliberative Process Material”

Sent via DROID on Verizon Wireless

From: "Jenkins, Josh" <JLJENKINS @mactec.com>

To: Edmundo Laporte <glaporte @engrservices.com>, John Maxwell <JMaxwell @ polukaiservices.com>
Sent: Tue, Dec 14, 2010 19:28:58 GMT-+00:00
Subject: RE: Impact Model

Can we set up a time to discuss? I would like my SME to hear some of the assumptions going into this. Will
there be a summary writup also?

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

From: Edmundo Laporte [mailto:elaporte @engrservices.com]|

Sent: Monday, December 13, 2010 6:28 PM

To: John Maxwell

Ce: ']. Steven Gardner'; jzaluski @engrservices.com; dmynear@engrservices.com; 'Teff Baird'; John Morgan';
"ledmondson @ morganworldwide.com'; Shortelle, Ann; Jenkins, Josh; 'Donald Iannone'; 'rsinger @ene.com'
Subject: Impact Model
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John:

As per our discussions during the conference call on Friday, ECSI has prepared an impact model which includes
the baseline and alternatives 2 through 5.

The model reflects impacts on tonnage, acres and streams (except ephemerals, for which data is not available).

I'have not been able to compare the revised permitted acreage produced by Morgan Worldwide and circulated
by you carlier today. I submitted an earlier version of this model to John Morgan on Friday, as agreed upon,
and am waiting for his comments on its general methodology.

It would be appropriate to organize a phone conference later this week to discuss this model.

Regards,

Edmundo

Edmundo J. Laporte, P.E.

Vice President / Director - Mining Services
Engineering Consulting Services, Inc

Civil - Environmental — Mining — Safety
340 South Broadway, Suite 200

Lexington, KY 40508

8§59-233.2103

859-259-3394 (fax)
859-285-9921 (mobile)
elaporte @engrservices.com
Www.engrservices.com

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
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~ the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
~ materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.

Click here to report this email as spam.

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, L1.C and Engineering Consulting
Services, Inc. If you are not the intended recipient, you are hereby notified that review, disclosure, copying,
distribution, or the taking of action in reliance to the contents of this electronic mail and any documents or other
materials attached hereto is strictly prohibited, and may result in legal liability on your part. If you have
received this electronic mail in error, please notify the sender and Engineering Consulting Services, Inc.
immediately to arrange for its destruction or you may return this electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.

For Official Use Only ~ Deliberative Process Material
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Liz Edmondson

From: Mike Stanwood [r.m.stanwood @ gmail.com]

Sent: Friday, December 17, 2010 1:45 PM

To: Jenkins, Josh

Cc: Shortelle, Ann; dbell@plexsci.com; John Morgan; Liz Edmondson; Jose Sosa; John Maxwell;

Randy Sosa; Caroline Bari; Kathy Kelly; Singer, Robert; J. Steven Gardner: Doug Mynear; Joe
Zaluski; Edmundo Laporte; Jeff Baird
Subject: summary of call today

Josh, call was held today.  Results of meeting are below. I'm ccring the whole team for others who were not
on call and do document decisions/concerns.

1) team very concerned about the potential for Iack of OSM buy-in to coal production shift/metrics/impact
analysis approach. John Maxwell is writing an email to OSM stating our need for their immediate
concurrence. Team wants resolution as soon as possible to avoid re-doing work and OSM "surprises"

2) no call with OSM currently scheduled on their request to better understand methodolo gy -- should happen
next week but OSM people are already starting to scatter with holidays

3) team expressed concern that Ch 2 content for alternative 5 does not match with rule. we agreed that we
need to inform OSM of this concern but it is possible they may not deal with this now.

4) timeframe for implementation of production change shifts was agreed to as "10-15 years". This is
consistent with RIA. This assumption will be stated in Ch 4 introduction, and analysts can use this temporal
factor in conducting impact analysis. e.g., we have a baseline coal mining/environmental setting, and 10-15
years after new rules are approved it is assumed that production shifts would have been fully implemented.
Within the EIS, we describe the associated environmental effects at that full implementation point. Chapter 4
intro will also state that the rate of impacts and specific locations of impacts cannot be forecasted with any
degree of certainty at this time, so any "interim impacts" (between baseline year and 10-15 year implementation
period) are not described in detail.

5) ch 2 is undergoing an internal only (Kathy Kelly) edit -- OSM is not involved in that effort. the goal is
readability and consistency, which will be applied to other chapters as well.

On Fri, Déc 17,2010 at 11:26 AM, Jenkins, Josh <j LIENKINS @mactec.com> wrote:

Mike was there a call today?

Joshua L. Jenkins | Project Manager/Senior Geolo gist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material
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From: Jose Sosa [mailto;jose @polukaiservices.com
Sent: Friday, December 17, 2010 10:53 AM

Fo: Jenkins, Josh
Subject: Re: did i miss the call today or was none held?

No. Randy and I are in Sr. Mgmt meeting today in DC. Mike was going to take lead

Sent from my Verizon Wireless BlackBerry

From: "Jenkins, Josh" <JLJENKINS @mactec.com>
Date: Fri, 17 Dec 2010 10:23:21 -0500

To: Jose Sosa<jose @polukaiservices.com>

Subject: did i miss the call today or was none held?

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

For Official Use Only — Deliberative Process Material
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Liz Edmondson

From: John Morgan

Sent: Wednesday, January 26, 2011 11:42 AM

To: 'diannone @ix.netcom.com’; 'Mike Stanwood'
Cc: ‘Josh Jenkins'; 'John Maxwell';: Liz Edmondson
Subject: RE: Revised Conceptual RIA Report Outline

I agree that providing a cash flow for the costs and benefits is fraught and going to be full of major assumptions.
However, as most of the benefits are going to be from avoided impacts | think that the benefit will occur ahead of the
costs, which are mainly spread out over the life of the mine. This timing benefit should certamly help the NPV analysis
of the net cost of the proposed rule.

John

From: diannone@ix.netcom.com [mailto:diannone@ix.netcom.com
Sent: Wednesday, January 26, 2011 11:30 AM

To: John Morgan; Mike Stanwood

Cc: Josh Jenkins; John Maxwell; Liz Edmondson

Subject: Re: Revised Conceptual RIA Report Outline

John Morgan,
Yes the discounting and net present value issues do need a conversation by our team.

It is a required picce of the OMB guidance. We must address it in sonme fashion, even if with ballpark time
Jperiods that identify how the rule will unfold between now and 2012 (or another over timeframe.

We did some limited discounting of some numbers in the Dec 23 draft to OSM. It was a crude attempt assuming
costs unfold uniformly over 12 years. We had nothing better, but we all know that is not a defensible way to do
this. But with no other approach and lots of missing information (now in the EIS and elsewhere perhaps), we
used that approach.

The underlying issue relative to the rule's proposed implementation schedule should also be discussed. This
comes first. We used 12 years because of guidance given to us early on. We attempted to allocate the numbers
in the Dec draft but we had no precise guidance as to how to do that in line with something resembling a
realistic implementation schedule.

The difficulty for the RIA in this regard is providing insights on "when" are identifed costs and benefits
expected (based upon what we know or estimate at this point in time) to accrue. No easy matter as you can
imagine. Perhaps one avenue into this issue is to examine when certain identified environmental impacts
(benefits mainly) would occur. Do we have anything in the EIS that defines time periods during which stream
miles or land acres would be conserved? If we do, this would guide us in assigning timeframes to economic
costs and benefits in the RIA. Short of that, we have no defensible way to get at the implementation ad impact
schedules.

Does anyone on the team have a better strategy to get at this issue?
Don

Sent from my Verizon Wireless BlackBerry
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From: "John Morgan"kimorgan@morganworidWide.com
Date: Wed, 26 Jan 2011 08:27:18 -0500

To: Mike Stanwood<r.m. stanwood @ gmail.com>; Donald Iannone<diannone @ix.netcom.com>
Ce: Josh Jenkins<JLIJENKINS @mactec. com>; John Maxwell<]Maxwell @polukaiservices.com>; Liz

Edmondson<ledmondson @ morganworldwide.com>
Subject: RE: Revised Conceptual RIA Report Outline

Mike

I understand your comment regarding the use of a discount factor if we were trying to come up with a single number for
the cost:benefit. However nothing in the RIA documents prepared to date have even tried to develop a future cash flow
as we have agreed to keep coal production as a steady state {at 2008 levels) and we have never attempted t look at the
change in either benefits or costs over time.,

It is my understanding that the RIA is looking at a snapshot after the rule is fully implemented.

Do we need to discuss this?

John

From: Mike Stanwood [maijlto:r.m.stanwood@gmail.com]
Sent: Tuesday, January 25, 2011 6:31 PM

To: Donald Iannone
Cc: Josh Jenkins; John Maxwell; John Morgan; Liz Edmondson
Subject: Re: Revised Conceptual RIA Report Outline

Don, the only thmgs I see potentially missing from a broad outline like this are "limitations of the analysis" and
"discount rate". The RIA approaches that I've seen all include a discount rate to bring back future costs and
benefits back to the present. Might be nice to point out that analysis will include that factor (assuming that is
what will happen). It is always good to emphasize limitations of the analysis (including typical issues
associated with cost-benefit analysis and difficulties in monetization of unquantified benefits).

mike

On Tue, Jan 25, 2011 at 4:14 PM, Donald lannone <diannone @ix.netcom.com: wrote:

Team,

Here is the outline promised.

I am out in the morning tomorrow (Wednesday). I am out from 6:30 am till about-noon.

Please provide your comments as quickly as possible and 1 will revise in light of them, with your help.
‘Thanks.

Don

For Official Use Only — Deliberative Process Material
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Liz Edmondson

From: John Morgan

Sent: Saturday, February 19, 2011 3:15 PM .

To: J. Steven Gardner; ‘Jenkins, Josh'; 'David Bell'; Liz Edmondson; 'Joe Zaluski’ 'Doug Mynear';
‘Jeff Baird"; 'Shortelle, Ann'

Cc: John Maxwell'; 'Mike Stanwood'; 'Jose Sosa'; 'Randy Sosa'; 'Caroline Bari'

Subject: RE: Implementation Timeline

| think that, as with all other components of the EIS, we need to submit our timeline proposal to OSM for them to agres to.
We also need to recognize that there are two components of the timeline; the implementation period for the new rule by
each State (remembering each State has a different process and time) and secondly the average life of each permit by
region and type, as total impiementation of the rule only occurs after all production come from reserves permitted after the
introduction of the rule.

John

From: J. Steven Gardner {mailto:jsgardner@engrservices.com]

Sent: Sat 2/19/2011 12:41 PM

To: ‘Jenkins, Josh'; 'David Bell'; John Morgan; Liz Edmondson; ‘Joe Zaluski'; 'Doug Mynear'; 'Jeff Baird'; 'Shortelle, Ann'
Cc: John Maxwell'; 'Mike Stanwood'; 'Jose Sosa'; 'Randy Sosa'; 'Caroline Barl'

Subject: RE: Implementation Timeline

It may be reasonable, but is a change from what we had been told to consider.

J. Steven Gardner, P.E.
President/CEO

ECSI LLC

Civil - Environmental — Mining
340 South Broadway, Suite 200
Lexington, KY 40508

869-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)
isgardner@engrservices.com

www.engrservices.com

From: Jenkins, Josh [mailto:JLJENKINS@mactec.com]
Sent: Saturday, February 19, 2011 12:34 PM

To: David Beil; 1. Steven Gardner'; ‘John Morgan'; 'Liz Edmondson'; "Joe Zaluski'; 'Doug Mynear'; "Jeff Baird'; Shortelle,
Ann

Cc: 'John Maxwell'; "Mike Stanwood'; "Jose Sosa'; 'Randy Sosa'; 'Caroline Bari'

Subject: RE: Implementation Timeline

As | reread this, it looks like they think ~8.5 years for new permits and another 5 to catch any major renewals?

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Enginecring and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material
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From: David Bell [mailto:dbell@plexsci.com)
Sent: Saturday, February 19, 2011 11:43 AM
To: Jenkins, Josh; 'J. Steven Gardner'; 'John Morgan'; 'Liz Edmondson'; 'Joe Zaluski'; '‘Doug Mynear'; ‘Jeff Baird';
Shortelle, Ann

Cc: 'John Maxwell'; 'Mike Stanwood'; Jose Sosa'; 'Randy Sosa'; "Caroline Bari'

Subject: RE: Implementation Timeline

Also, you (experts) should challenge the assumption of 8.5 years if you don’t think it’s reasonable/realistic, just as we
have on this crazy schedule for a rulemaking and EIS....

David E. Bel}

Vice President and General Counsel
Plexus Scientific Corporation

(703) 845-5602 {direct)

{703) 820-3339 (office)

{703} 845-8568 (fax)

(703) 774-6578 (cell)

From: Jenkins, Josh [mailto:)JLJENKINS@mactec.com]

Sent: Saturday, February 19, 2011 11:40 AM

To: David Bell; 'J. Steven Gardner'; John Morgan; 'Liz Edmondson’; ‘Joe Zaluski'; 'Doug Mynear'; 'Jeff Baird'; Shortelle,
Ann :

Cc: "John Maxwell'; 'Mike Stanwood'; 'Jose Sosa'; 'Randy Sosa'; Caroline Barl

Subject: RE: Implementation Timeline

Yes. This is something needed for RIA and EIS. Originally we discussed 10-15 years - now only up to 8.5 years, It
spreads the costs and benefits out over a definable period. We should review and determine what if any suggested
changes we would have based on the Team’s knowledge of some average time for the life of existing permits. | originally
understood it would only consider major permit renewals and mostly only new permits.

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jlienkins @mactec.com | Webh www.mactec.com

For Official Use Only — Deliberative Process Material

From: David Bell [mailto:dbeil@plexsci.com]

Sent: Saturday, February 19, 2011 11:31 AM

To: 'J. Steven Gardner'; Jenkins, Josh; John Morgan; 'Liz Edmondson'; ‘Joe Zaluski’; 'Doug Mynear'; 'Jeff Baird': Shortelle,
Ann

Cc: 'John Maxwell'; 'Mike Stanwood'; "Jose Sosa'; 'Randy Sosa'; Caroline Bari

Subject: RE: Implementation Timeline

Importance: High

Does this affect anything in our Cure Notice Response/Work Plan, e.g., modeling into the future. Seems like it
introduces some variables that would have to be considered in out-years,

David E. Bell

Vice President and General Counsel
Plexus Scientific Corporation

(703) 845-5602 (direct)

(703) 820-3339 {office)

{703) 845-8568 {fax)

{703) 774-6578 (cell)
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From: J. Steven Gardner [mailto:jsgardner@engrservices.com]
Sent: Saturday, February 19, 2011 10:38 AM

To: 'Dave Bell'; Joshua L, Jenkins'

Subject: FW: Implementation Timeline

Dave & Josh,
bid you all get this?

J. Steven Gardner, P.E.
President/CEQ '

ECS|, LLC

Civil - Environmental — Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)

jsgardner@engrservices.com

www.engerservices.com

From: Winters, William R. Bill [mailto:bwinters@osmre.gov]
Sent: Friday, February 18, 2011 2:23 PM

To: John Maxwell

Cc: John Morgan ; Steve Gardner ; Shawley, Dianne M
Subject: Implementation Timeline -

Hi folks,

Find attached the implementation timeline we discussed last week. Sorry for the delay but we had several key folks out
-sick this week,

Thanks.

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereio
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

i this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*,

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not fhe intended
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recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,

please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail and any documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS#,
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Implementation of Stream F’rotection Rule

If adopted in final form, the stream protection rule would take effect 60 days after publication in
states with federal programs and on Indian lands. Implementation in states with approved
regulatory programs would take considerably more time. We would first notify those states
under 30 CFR 732.17 that we have determined that they must amend their programs to remain no
less effective than the revised federal rules. The states would respond by submitting either a
proposed program amendment or, more likely, a description of amendments to be proposed
together with a schedule for submission of the proposed amendments and a timetable for
enactment. To avoid unnecessary disruption of state programs, we generally accept schedules
under which states would prepare and submit proposed amendments only after the completion of
litigation of the new federal rule at the appcliate level. This process can easily take 5 or more
years.

Implementation Timeline

Federal Program States and Indian lands

i

¢ Rule takes effect 60 days after publication in the Federal Register.
¢ Permit applications approved after that date must comply with the rule.

» Existing operations would have to comply with new performance standards no later than
the time of permit renewal (within 5 years).

Primacy States

e OSM will send Part 732 notifications to all states 90 days after publication of the final
rule in the Federal Register. The notifications would require the states to amend their
programs to be no less effective than the revised federal rules. |

* Within 60 days of receipt of a Part 732 notification, the state must submit either a
proposed program amendment or an action plan with a timeline for submission of such an
amendment.

¢ Because the rule will likely be challenged in court, we anticipate that states will submit
timelines providing for submission of proposed program amendments only after litigation
is concluded, which we estimate will take 5 years. '

¢ We anticipate that states will take 18 months to develop program amendments after the
conclusion of litigation.

¢ OSM review and approval of state program amendments will take 7 months after
submission.

* We anticipate that states will put the approved program amendments into effect within an
average of one year from date of approval (up to 2 years in states with legislatures that do
not meet evéry year).
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o Total Elapsed Time: 102 months (8.5 years)

Permit applications approved after that date must comply with the amended state
programs. :

Existing operations would have to comply with new performance standards no later than
the time of permit renewal (within 5 years).
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Polu Kai Services EIS Team Strategy for Completing PDEIS

The primary work objectives are to address conments received to date regarding Chapters 1, 2, 3, and
4. Based on our recent discussions about Chapter 4 specifically, we will correct any passages that
suggest a misunderstanding of the proposed rule. We will expand the discussion of environmental
effects and descriptions of environmental benefits, and we will provide a more detailed description of
how production shifts are determined, We will add a cost-benefit analysis section that will focus on
“important qualitative considerations” among the five alternatives {see CEQ Regs, 40 CFR 1502.23),
rather than a monetary cost-benefit analysis. Section 1502.23 states “For purposes of complying with
the Act, the weighing of the merits and drawbacks for the various alternatives need not be displayed in a
monetary cost-benefit analysis and should not be when there are important qualitative considerations.”
(emphasis added) Instead, and consistent with Section 1502.23, those monetary cost-benefit
considerations will be cross-referenced in the EIS to the RIA.

The PKS Team intends to use the following approaches to address the above objectives:

1. PKS will meet with the OSM EIS and Rule Teams to discuss and form a consensus on the
probable effects of the proposed rule. This dialogue is essential so that if difference
interpretations exist, the intent of the proposed OSM rule is known and effects evaluated will be
clear,

2. PKS will continue to réview and address Chapter 4 comments with particular attention to the
most significant issues identified by OSM. OSM has indicated that it will identify by 2/7/11
those issues that it considers most significant.

3. Introductory and transition sections for each alternative will be developed and will outline the
key elements of the alternative and the overall benefits and impacts the alternative is expected
to have. '

4. PKS will provide a more detailed discussion of the beneficial environmental effects of the
alternatives (e.g., increased requirements for baseline analysis prior to permitting, operational
measures conducted to protect environment, etc.). The benefits of each alternative will be
evaluated and compared to Alternative 1 and described in the EIS on a qualitative basis without
monetization, consistent with the provisions of CEQ regulations {Section 1502.23).

5. PKS will also revise the methodology section to clarify that two sets of impacts are evaluated as
part of this DEIS — avoided impacts associated with shifts in coal production, and specific effects
associated with requirements imposed hy the elements that are independent of coal
production.

6. PKS is considering a change in the production shift assessment methodology by employing a
dynamic model based on data from EIA’s most recent coal production forecast (December
2010). If used, this model would take into account production trends that are aiready occurring
and changes in the implementation of the CWA, while recognizing that effects of the
alternatives would occur over time. In addition to acceptance of a change in method by OSM,
time and cost constraints will be considered in deciding the viability of the change.
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7. PKS will await guidance from OSM on addressing greenhouse gas emissions as instructed by Ms.
Shawley during the February 2™ face-to-face meeting at OSM.

8. PKS will continue to revise and complete remaining chapters of the PDEIS for submittal to OSM
on February 23",

With respect to the RIA, PKS will consult natural resource economists to assist in identification and
evaluation of monetized benefits. Monetized benefits for Alternative 5 will be evaluated and included in
the RIA document.

PKS is committed to providing a PDEIS that comports with OSM’s guidance and addresses the comments
on the submitted sections of the PDEIS. We will continue to put forth our best efforts to achieve a
quality document,
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Liz Edmondson

From: John Morgan

Sent: Tuesday, February 22, 2011 9:49 Al

To: ‘Jenkins, Josh'

Cc: "John Maxweil‘ ‘Jose Sosa'; 'Randy Sosa’; 'J. Steven Gardner’; Liz Edmondson: 'Joe Zaluski';
David E. Bell (dbeli@plexsm com); 'Mike Stanwood'

Subject: RE: Implementation Timeline

Tracking: Recipient Delivery
‘Jenkins, Josh'
John Maxwell’
'Jose Sosa'
‘Randy Sosa'
'J. Steven Gardner'
Liz Edmondson ) Delivered: 2/22/2011 9:49 AM
‘Joe Zaluskf'
David E. Bell (dbell@plexsci.com)
'Mike Stanwood'

As | stated in my email dated Feb 19, | think that OSM is being simplistic with regards to the implementation timeline as
it will vary significantly by region, due to the size and type of operation. Therefore, | strongly recommend that we
develop an implementation schedule including a discussion of our rationale. We need full agreement from QOSM before
we proceed. Aswe know from the past only the CO has authority to bind the government.

John

From: Jenkins, Josh [mailto:JIJENKINS@mactec.com] -
Sent: Tuesday, February 22, 2011 9:31 AM
To: jsgardner@engrservices.com; John Morgan; JMaxwell@polukaiservices.com

Subject: Fw: Implementation Timeline

Fyi
For Official Use Only-Deliberative Process Material

Sent via DROID on Verizon Wireless

----- Original message-—--—

From: "Winters, William R. \'Bil\"" <bwinters @ osmre.gov>
To: "Jenking, Josh" <JLJENKINS @ mactec.com>

Sent: Tue, Feb 22, 2011 13:54:32 GMT+00:00

Subject: RE: Implementation Timeline

8.5 years. The 5 years may be a bit confusing but it would be for previously issued permits that go through a renewal.
Many sections of the new rule likely won’t be retroactive. We'll refine the grandfather/retroactive when we receive
comment on the DEIS.

Thanks.

BTW: Always feel free to call my cell instead of email (865.310.0571)
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From: Jenkins, Josh [mailto:JJENKINS@mactec.com
Sent: Monday, February 21, 2011 11:31 AM

To: Winters, William R. "Bill" '

Subject: FW: Implementation Timeiine

So Bill, may be a dumb question, but, this looks like ~8.5 years for implementation and another 5 beyond that to catch

the lingering permit renewals for a full nationwide implementation of ~13.5 years?

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins@mactec.com | Web www.mactec.com

For Official Use Only — Deliberative Process Material

From: J. Steven Gardner [mailto:jsgardner@enarservices.com]

Sent: Saturday, February 19, 2011 10:53 AM
To: Jenkins, Josh; 'Dave Bell'
Subject: RE: Implementation Timeline

Received mid afternoon yesterday and noted this morning you all were not on distribution.

J. Steven Gardner, P.E.
President/CEO

ECSI, LLC

Civil — Environmental —- Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)

isgardner@engrservices.com

www.engrservices.com

U SO, e e v

From: Jenkins, Josh [mailto:ILIENKINS@mactec,com

Sent: Saturday, February 19, 2011 10:49 AM
To: J. Steven Gardner; 'Dave Bell
Subject: RE: Implementation Timeline

Did not. Thank you.
Joshua L. Jenkins | Project Manager/Senior Geologist

MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone
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Liz Edmondson

From: J. Steven Gardner [jsgardner @ engrservices.com]

Sent: Tuesday, February 22, 2011 9:56 AM

To: John Morgan; ‘Jenkins, Josh'

Ce: ‘John Maxwell'; 'Jose Sosa'; 'Randy Sosa'; Liz Edmondson; ‘Joe Zaluski': 'dbell@piexsm com';
'Mike Stanwood'

Subject; RE: Implementation Timeline

I agree with John's assessment here.

Steve

J. Steven Gardner, P.E.
President/CEO

ECSI, LLC

Civil -~ Environmental - Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (office)
859-806-5826 (cell)
859-259-3394 (fax)

jsgardner@engrservices.com

www.engrservices.com

From: John Morgan [mailto; imorgan@morganworldwide.com] -
Sent: Tuesday, February 22, 2011 9: 49 AM
To: Jenkins, Josh

Cc: John Maxwell; Jose Sosa; Randy Sosa; J. Steven Gardner; Liz Edmondson; Joe Zaluski; dbell@plexsci. com; Mike
Stanwood
Subject: RE: Implementation Timeline

As | stated in my email dated Feb 19, | think that OSM is being simplistic with regards to the implementation timeline as
it will vary significantly by region, due to the size and type of operation. Therefore, | strongly recommend that we
develop an implementation schedule including a discussion of our rationale. We need full agreement from OSM before
we proceed. Aswe know from the past only the CO has autharity to bind the government.

John

From Jenkms Josh [maalto JUENKINS@mactec cornl
Sent: Tuesday, February 22, 2011 9:31 AM

To: isqardner@enqrservices.com: John Morgan; JMaxwell@polukajservices.com
Subject: Fw: Implementation Timeline

Fyi
For Official Use Only-Deliberative Process Material

Sent via DROID on Verizon Wireless

-——0Qriginal message-----
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From: "Winters, William R. \"Bil\"" <bwinters @ osmre.gov>
To: "Jenkins, Josh" <JLJENKINS @mactec.com>

Sent: Tue, Feb 22, 2011 13:54:32 GMT+00:00

Subject: RE: Implementation Timeline

8.5 years. The 5 years may be-a hit confusing but it would be for previously issued permits that go through a renewal.
Many sections of the new rule likely won't be retroactive. We'll refine the grandfather/retroactive when we receive
comment on the DEIS.

Thanks.

BTW: Always feel free to call my cell instead of email (865.310.0571)

From: Jenkins, Josh [mailto: )L JENKINS@mactec,com]
Sent: Monday, February 21, 2011 11:31 AM

To: Winters, William R. "Bill"

Subject: FW: Implementation Timeline

So Bill, may be a dumb question, but, this looks like ~8.5 years for implementation and another 5 beyond that to catch
the lingering permit renewals for a full nationwide implementation of ~13.5 years?

Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone 770.421.3412 | Mobile 770.833.6429 | Fax 770.421.3486
Email jljenkins @mactec.com | Web www.mactec.com

For Official Use Only - Deliberative Process Muatetial

From: J, Steven Gardner [mailto:isgardner@engrserviges.com]
Sent: Saturday, February 19, 2011 10:53 AM
To: Jenkins, Josh; 'Dave Bell'

Subject: RE: Implementation Timeline
Received mid afternoon yesterday and noted this morning you all were not on distribution.

J. Steven Gardner, P.E.
President/CEO

ECSI, LLC

Civil = Environmental — Mining
340 South Broadway, Suite 200
Lexington, KY 40508

859-233-2103 (oftice)
859-806-5826 (cell)
869-259-3394 (fax)
jsgardner@engrservices.com

www.engrservices.com

From: Jenkins, Josh [mailto:Jl JENKINS@mactec.com]
Sent: Saturday, February 19, 2011 10:45 AM

To: J. Steven Gardner; 'Dave Bell'

Subject: RE: Implementation Timeline

Did not. Thank you.
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Joshua L. Jenkins | Project Manager/Senior Geologist
MACTEC Engineering and Consulting, Inc. | Atlanta, Georgia
Phone

CONFIDENTIALITY NOTICE: This electronic mail and any documents or other materials attached hereto
are privileged and confidential communications intended solely for the receipt, use, benefit, and information of
the intended recipient, and is furthermore the private property of ECSI, LLC. If you are not the intended
recipient, you are hereby notified that review, disclosure, copying, distribution, or the taking of action in
reliance to the contents of this electronic mail and any documents or other materials attached hereto is strictly
prohibited, and may result in legal liability on your part. If you have received this electronic mail in error,
please notify the sender and ECSI, LLC. immediately to arrange for its destruction or you may return this
electronic mail to us.

If this electronic mail andra-ny documents and materials attached hereto relate to any government project or
contract, the electronic mail and said attachments are considered to be *FOR OFFICIAL USE ONLY AND
ARE DELIBERATIVE PROCESS MATERIALS*.

341



Please see responses to Question 6a for documents relevant to
this request. |



Please see MWC’s written response to Question 7 at the front of
this binder. |
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