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JC 
2:18 

Change in elevation is not that. The definition of material damage in the proposed rule focuses 
on loss of stream use, impairment of use.  

BM  And the only way I could sort of try to twist the words around to say this might end up  
(unintelligible). If you had a coldwater fishery that was high gradient, you subsided it and 
made a huge pool, somehow it warmed the water up, water’s not moving fast, that somehow 
you might change the use of the stream from cold water to warm water.  But, that’s a very 
unique scenario.  There’s been some allegations before where a change in stream elevation 
has resulted in a change of use.  But I think most of us would agree that most changes in use 
are going to come through water quantity and quality impacts in general.  And so, I’m just not 
sure, one question I had was, is this how you guys used this in developing the numbers? 

JMa  (unintelligible) 

BM 
3:01 

O.K.  Well, then that clarifies for us at least the … 

JMo  The production shifts preceded this by months. 

BM  So, the production shifts may not necessarily be in concert with some of the text then? O.K.  
Then we need to probably work to get those.  Because, obviously, as soon as I read that, I’m 
looking at the production shifts, saying there’s predicted increases in underground mining.  
Well, those predicted increases in terms of production are going to be off because this was 
misinterpreted so  
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JZ 
3:36 

I’m going to relay to you what my understanding was in a debate with Bill, not a debate, 
discussion.  Tell me if my understanding is inconsistent with what you just said. I remember 
the scenario was if the depth to cover is less than 400 ft that, and there were streams were on 
the permit, there was a big discussion of what a permit is for a deep mine.  All that aside, let’s 
assume the shadow area is not on the permit.  If the depth to cover was less than 400 ft, the 
question I asked Bill was, if there is a stream in that zone, you’re telling me Bill, that you would 
not issue a long wall permit.  His first answer was “That’s correct.” His second answer was “In 
Tennessee we can design ways to work around that.”  We can work the long wall panel around 
that stream.” Whether that’s operationally sound would depend, I guess, on (unintelligible)  I 
don’t see that happening. 

SG  I don’t think he said Tennessee.  I think he just said he thought there was a way to redesign 
long walls regardless of where they were. 

JZ  But the bottom line I heard was, we would not issue that permit if it was predicted. Is that 
inconsistent with your understanding now? 

BM 
5:00 

Absolutely, basically Alternative 5 would be a prohibition on subsidence.  And as long as 
subsidence doesn’t reach the threshold of material damage, then the permit would be issued.  
I mean, you could subside a stream, change the elevation, you’d require repair, let’s say, but…. 

JZ  I remember that discussion and he said the magic number, Brent, was 400 ft.  

BM  Well that’s a Pennsylvania rule‐of‐thumb.  It works for Pennsylvania. 

JZ  But the bottom of the discussion, or the end of the discussion was, the permit would not be 
issued. 

JC  If material damage is predicted 

JZ  Which does not necessarily, by definition, include sinking a stream. 

JC  If you change the designated use of the stream, which is a possibility, like the scenario Brent 
was just talking about. You change it from a cold water fishery to a warm water fishery, 
because of the stream morphology changing as a result of subsidence 

JZ 
5:55 

So I could sink it, but not change its use.  I don’t mean to be flip.  

BM  Absolutely. 

JC  Exactly right. 

BM  Most designated uses are described based on water quantity and quality, not on stream 
morphology. Underneath state, so, I mean, if that was true, what you were saying, of what Bill 
said.  I not sure who this Bill guy is (unintelligible).  You guys have these conversations and I’m 
not really sure what Bill is telling you.  

JZ  These were in fairly public rooms, where we had these discussions in.  My question was, 
because of the production issue, the modeling, do we take that type of production out.  That, 
we’re going to lose that long wall and the further answer, I can tell you a couple of weeks later 
was, all we have to do is double room and pillar mining.  That came from OSM. Again, I think 
that’s operationally very difficult.  But, that said, that was the backup to the position that 
we’re not going to issue the permit.  Rather than lose the reserve, we’ll mine it conventionally 
and just increase, double the size of the mine, so, that’s where we’re coming from.  That was 
the assumptions we were told to make. 

BM  And, I understand what you’re saying. Bill is like an X‐file, I know he exists but I never see the 
guy. 

JZ  I’m going to drag [him] up here next time. 
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JC  This is part of the reason the meeting was scheduled for 9:30 (unintelligible). 

JZ  So, what I just told you is inconsistent with what you’re understanding. 

BM 
7:29 

Oh, absolutely. I personally think, if we had Bill here, it may result in Bill and I having an 
interesting conversation. But, that would end up being a prohibition against subsidence.  No, if 
you think about it, the other thing is, could you actually rob water or cause water loss from a 
stream, would that automatically reach the threshold of material damage.  Say it was flowing 
at 10,000 cfs and now it’s flowing at 7,000 cfs, my answer would be, yes that’s allowable.  As 
long as that stream still meets it’s designated use, that would be allowable. (unintelligible) 

EL 
8:06 

We’re all here debating between the hypothetical and the realistic scenarios.  Because I can 
assure you, if I go with the permit application to OSM, I tell them that I’m going to sink the 
bottom of a river 20 ft, they’re not going to give me a permit.  Because, how can the regulator 
be assured that that will not impact the hydrologic conditions of the stream?  

BM  The regulator knows that it’s going to meet, permits.  We don’t have our blinders on.  In 
southwestern Pennsylvania we don’t have our blinders on saying permit application says no 
impact.  Actually, there’s descriptions of impacts it’s just never going to meet the threshold of 
material damage. And the regulator has to meet a finding that’s not going to reach that 
threshold. But, I mean, we’re not morons out there in that long wall mining isn’t subsiding 
streams. In fact, we’re monitoring it, we’re watching it happen.  

EL  No, what I mean is how can the person who’s supposed to issue the permit be assured that 
material damage will not occur? In my experience… 

BM  No one has a crystal ball, but again it’s through this increased baseline data collection as part 
of this proposed rule.  More information you have, the  theory is, the theory is the more 
information, the better the prediction and the better analysis. But, in the end the permit 
author, the regulatory authority has to make the permit finding that he believes that material 
damage is going to be prevented.  Now, is he going to bet his house on it?  I doubt it, but the 
theory is that no permit is being issued. So I just want to at least pick out one example where I 
was getting very confused.  And, I’m glad to hear that this was not getting carried in the 
production analysis. That this was just, whoever wrote this might have been confused. And, I 
understand why you guys get confused. Oh, well, I understand why you get confused because I 
remember the first meeting in Atlanta or whenever we were at least talking about 
underground mining, that a lot of us were confused about underground mining. So, anyway… 

SG 
10:16 

And I think we’re still somewhat confused about the application of the rule to underground 
mining.  

JC  The x‐files Winters.  

SG  I won’t say that we totally did not consider some of those.  I think that there’s that uncertainty 
about what might be applied.  

BM  I really think that if a lot of your predictions are either production shifting our west or shifting 
underground, let’s say regional shifts underground like in Appalachia, we need to have a very 
serious conversation with Bill, the Director, and others who really envision how these are 
going to be applied to underground mining so that you guys can make the impacts reflective 
of the rule. Cause, my understanding of it might be different from Bill’s. But… 

JC  No, I think what you’ve described here is consistent with the way I understand the intent. 

SG  And I agree, we should probably change this wording on the decrease in elevation by itself.  
But, I think we still think there will be situations where long wall mining will not be allowed, 
that’s currently being allowed. 
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BM  Absolutely. Because right now, I guess allowing long wall mining is not premised on changing 
stream use under SMCRA. Now, clean water act people would have a heart attack if they saw 
that, but under us, we wouldn’t be regulating it. So, absolutely. 

JC  But, I think the clarification of what material damage means, that is creating a national 
definition that focuses on that change in stream use and in groundwater designated use may 
have the effect of, in some places, preventing long wall mining.  

JZ  This was the whole basis for that disingenuous letter, which is, I’ve got out on the wall. 
Because, again, we mentioned Kentucky includes the shadow area as part of the permit.  And 
the reason for the debate, John, was if our permit’s going to be denied if we cause material 
damage off‐permit we’ll just permit the stream. And Bill went, the mysterious Bill went 
through the roof. And we got, I think Nancy signed the letter, I’m not sure who drafted it, but 
we got accused of being disingenuous.  But, the reason for the argument was that, we were 
told, the law won’t permit, would not be issued if it caused material damage off permit. So we 
said, easy, we’ll keep the stream on the permit. And I’m telling you Brent, that was  a debate, 
we thought that was put to bed . Now, what you’re saying makes much more sense, I’ve got to 
tell you.  But, you have to understand, OSM has to understand, we have done an analysis 
based on what we were instructed to do,  

JC 
13:03 

Well, and I will tell you, and I’m sorry (unintelligible), I will tell you that the most common 
phrase I have uttered in the last month and a half is they did exactly what I told them to do.  

Unknown  We did. 

JC  And, you know, there, that is key.  I have applied my professional judgment, which has been 
questioned, but that is the key. And, you know, I think as Dianne was saying now the idea is 
let’s figure out how we get to where the powers that be want to go.  

BM  But just to sort of sum up subsidence, you know there are two standards, right? You minimize 
impacts to the hydrologic balance in a permit area and if you’re outside the permit area your 
regulatory standards prevent hydrologic impacts to the material, that cause material damage 
to the hydrologic balance. So, therefore, I think what you’re saying is that someone would say, 
O.K. how much (unintelligible) the stream if there’s a different standard. The inside the permit 
boundary is minimized, the outside (unintelligible). I’m just going to redraw that line. And then 
I’ll have some regulatory relief.  

JZ  We do that in Kentucky already. We consider the shadow area as the permit.  I think there’s 
only two places in the county, John, that do that.  

JMo  Utah and Colorado. 

JZ  Yeah, that do that. And, we thought, ah good, we’re saved. And that’s why we had, the reason 
I’m telling you that, that’s why we had the debate. The merits of it aside, we had the debate 
because I asked Bill, so you would not issue that permit if there was predicted impact on the 
stream. The answer is yes, we would not issue the permit because that is material damage, 
sinking a stream. Now, there’s ways to mine around it. Again, I find that very difficult to 
believe. But, we had a whole discussion. I like your interpretation much better. 

BM   Well, my interpretation is strictly that of the definition, that  what constitutes material 
damage is changing use, not subsidence. Now, subsidence can result in change of use but 
that’s different. So, yeah, I just want to be clear. That was a  biggy that I saw. There’s other 
inconsistencies and you’ll see some of the comments.   

SG  I think we reword that. But, our understanding is still going to be the same. That there will be 
cases. 
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JC  There will be cases (unintelligible). 

SG  But, that change of elevation could also result in, not every time.  

JC  Yeah, not every time. 

SG  There will be potential for that to be a material damage.  

EL  And that’s why there is a percentage of impact allocated to underground mining. It’s because 
that small, if you wish, number of cases in which the subsidence will cause material damage.  

BM  Absolutely. (unintelligible) any subsidence (unintelligible) The next thing is, we went though 
(unintelligible) coal, we went through mischaracterizations. The other thing, and I’ll just get to 
the real big one that…  

SG 
15:58 

Was there any other mischaracterizations that you thought? 

BM  There are some in there but that was to me the real elephant. But then there’s some slight 
(unintelligible). 

JC  I think there’s one that may show up as we talk about (unintelligible). As we get to the 
discussion of Alternative 5. 

BM 
16:17 

The other thing, that is the methodology. Both in the comments and the call we had 
yesterday, the formal elicitation process. I think what people are struggling, first off, some 
folks; there’s three issues that I see. Some folks think there’s a mathematical model that’s 
going to get presented as an appendix, or some sort of model. Those people that were on the 
call yesterday are the ones that are used to reviewing NEPA documents.  That have a lot of 
models, you probably know what I’m talking about. And, so to them, for whatever reason, it 
wasn’t conveyed, and I think you were very clear there wasn’t going to be a mathematical 
function that you could provide different inputs into and get different outputs. But, that was 
one thing, that people were confused that there was going to be a model. But, that was lesser 
of an issue. The next was going to be the fact   there was big confusion that in the writing it 
talked about a stochastic model that was being developed. O.K. It’s in there, I could point to 
the page, not take the time. And what was very confusing was, how was this stochastic model 
different than the model that was used and are these numbers in the Table up on 4.14 and 
some of the other summary tables, are those, are those metric numbers going to then 
change? Or, are the  stochastic results part of that, or confusion as to they say they’re going to 
do a stochastic, they haven’t provided  us information about it yet and what are the results 
they’re presenting really reflective of.  So that was another people were really confused of. 
And, some were quite angry, o.k.? Cause they thought they were being forced to review a 
document that wasn’t complete. And, therefore, they can’t really comment on it because, 
we’re not sure if these numbers are going to change or not.  So that was another issue. And 
just real quick, can I get a response to this stochastic, is it implemented in here? The numbers 
on 4.14 with the stream impacts, are they going to change?  

EL 
18:23 

Well, let’s clarify the concepts first. The numbers you have there, I mean when the expert 
panel came up with the estimation of the impacts, we had one number for each impact. 10%, 
20%, 30%, whatever it was. So, the stochastic model is just a way to reflect that even though, 
if our tables show one number, that number is the most likely value in our expert opinion 
within a range. So that range would define, you know, the probability of certain impacts to 
occur, but always the most likely impact is the one (unintelligible). 

BM  But,  I mean, would you be then, I guess the question would be, on these numbers on 4.14, 
which I’m just picking the stream impact one, but you could pick the production, are they 
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going to then be, have limits placed on, or ranges then associated from the stochastic.  Will 
there be another column or something that might say, the most common one is 110 stream‐
miles but, or 43 stream‐miles, but really it could lie anywhere between 30 and 50 stream‐
miles.   

EL  That’s correct. 

BM  I mean, is that what you’re going to then, I mean, there is a piece of data that will come out of 
the (unintelligible). O.K. 

SG  Yeah, that was the comment in the meeting in Lexington also on production impacts was to 
give a range (unintelligible) median number. 

JC  And one of the reasons for that is, inside the beltway when a number stands alone it takes on 
a life of its own.  If it’s a range number, there is implicit that there is a, you know, it’s the 
accuracy precision bar like you drew in the meeting in Lexington. That, if there’s a single 
number people assign it a hundred percent precision and accuracy, which may or may not be 
there. They don’t understand the error bar around it, etc… But, if you give a range, implicit in 
that is more uncertainty. And that, I think, is one of the key ways, key factors there is that the 
real desire, unless you can, you know, I mean there are those folks who want to know the 
alpha and all of the factors there but for the general population readers or for the multitude 
of reviewers internal to the government, by having a range implicit in that is an understanding 
that it’s not as precise as a single number.  

EL  And we noticed that during the last meeting in Lexington, just because Bill seems to be very 
happy with the idea of having a range, while Harry was kind of, (unintelligible) another 
character, but he thought that probably the ranges are too wide and he wanted them to be 
very, very narrow. So they were very close to the number we were reporting there.  

JC  Well, he wanted the alpha to be… 

JMo  But also there’s probably some more data analysis we need to do on that table anyway based 
on life of permits because we know the acreages and I think the data we got back from the 
states (unintelligible) 

BM 
22:03 

Then how are they reflected (unintelligible) mining permits, how are they reflected in those 
tables? 

JMo  I don’t know. I’m saying that going back to the raw data we had certain mines, underground 
mines, and other facilities. But then then (unintelligible), which also affects the annual stream 
miles is something we need to look at. So I think that’s, in my mind, still part of a work in 
progress. Because underground mines in Kentucky, showing 2008 is because, as Joe just said.  
Shadow area is part of the permitted in Kentucky.  

BM  Yeah, Edmundo and I had that conversation on the phone about the permit acres. But, those 
aren’t bonded acres.  Then you guys’ definition in here is bonded acres. So, Kentucky should 
be subtracted out and just…  but anyway the last, and I think most important comment, that 
again, these are overarching that I just want to make sure you guys understand is for the 
methodology.  You guys did a really nice job and when I speak here I’m just going to use 
terminology to convey my point. I have the utmost respect for the amount of effort you guys 
put forth. So don’t take anything I say as not respecting the work you’ve done. But, in the 
methodology you guys did a really nice job on 4‐2, 4‐254  or somewhere in there, of walking 
the reader through an example of how a production shift would be calculated. How you 
convert to thermal units and then how you look at the percentage of mining that’s in ’08 and 
assume that would remain constant between underground and surface for certain things and 
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just add, I mean you’re shifting production and you walk the reader through with tables and 
illustrations and discussion that anyone then can say, although I’m not really sure why you 
chose Alternative 4 to walk the reader through, I wish it had been Alternative 5 but, I mean, it 
doesn’t matter.  But anyways, you walk the reader through that. Everyone can understand, 
you don’t have to go through Alternative 1, Alternative 2, Alternative 3, and Alternative 5. 
That everyone knows how that is calculated. And then, but what happens is, is the story that’s 
told is that this group of experts, who aren’t defined, although one of the criteria in this expert 
elicitation process is identify who’s on there and their qualifications. That was another big 
comment, that I thought that would be easily rectified and you guys would just put your 
names down and your qualifications. But that you basically say that a lot of professional 
opinions went into this process and you sort of start with this description of how it was done, 
with the assemblage of experts that would present different scenarios and they’d make 
judgment calls. And then you sort of go off and give the final results. Which are the final 
production numbers. And not walking through, the reader through a thought process like you 
did for the production shift, of an example.  I have a guy here with more experience and 
looking at coal reserves and permitting than anyone at OSM and all of us combined. And what 
we did, is we asked him,  if you were to have to stay off a hundred feet, or 300 feet off a 
stream, and your property on average in Appalachia is 100 acres, what would that do to the 
mine? I really think, because it is so black box, you guys really need to give some of these 
examples of types of questions and threshold numbers. There’s still judgment and there’re 
assumptions, but at least the reader knows what you’re talking about. Because a lot of people 
are confused over what went in behind the closed doors. And so confused, that some people 
think the elicitation process was getting  experts together that developed a mathematical 
model that’s  going to be presented here very shortly.  

JC  And on the other side of that is five guys and a case of beer. 

BM 
25.51 

Yeah. I mean, as far as (unintelligible). So providing an example, I would really, for the types of 
conversations. You know, did you use typical mines. I was still confused until I called 
Edmundo. We gather all these mines. Like, I gave a surface mine and long wall for 
Pennsylvania.     I was unsure, and so were others, if that was actually used or not. And I’m o.k. 
if it wasn’t. But, it wasn’t real clear if that was part of your elicitation process. Certainly, you 
guys had the information.  

SG  That was going to be part of the industry contribution. Was getting their input on typical 
mines of their own plus one’s we had as a check. That’s what we got pulled off of.  

BM  Well , all I can say is that basically if you look…  

JC  Because of concerns about leaks, we see how that worked out.  

BM  (unintelligible) If you really look at it, the real important parts are that you understand the 
rule, and describe it correctly, and then a lot of the other filler material, I mean, I’m really o.k. 
with.  A lot of the hydrology filler material. But, the other big unknown is this method, I mean 
really the crux of this is this methodology and those magic numbers (unintelligible) and it’s a 
black box right now.    

SG 
27:06 

I think Edmundo actually had in there names of us, I cut that back out thinking we might be 
better to include it later in an appendix.  Do you think it would be better… 

JS  There’s a chapter that basically, what’s the chapter Dave that requires the names of… 

DB  Contributors.  

SG  Yeah, I thought that would be in there. But you think we ought to… 
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JMa  Maybe it ought to be in the part with the methodology.  

SG  Is that what you’re saying, you’d like us to put that up front?  

BM  Here’s the big criticism, 4‐252, there’s five, there’s seven points that have to be met in order 
to be a subject matter expertise. You guys go through this. It helps build your case that you’re 
not just a bunch of baboons out there that, I mean, seriously. You’re basically building your 
case that, to justify these numbers. The very first one, possesses necessary knowledge and 
expertise,  the forth one, willing to be identified publically with their judgments. 
(unintelligible) We were getting comments, listen man, one of the requirements is to give your 
expertise and who are you and haven’t met that. And so, I don’t think it’s a huge thing, but I 
think you should just (unintelligible)   

DB  Well, do you think it should be here in this chapter or…   

BM  At least referenced to. 

DB  A cross reference to chapter… 

JC  If it said the panel of expertise is identified in.. 

DB  See, this is one of the flaws and one of the dangers of reviewing drafts of drafts.  

BM  I know.  (unintelligible) 

DB  And, it’s too bad that folks seized on that point to go off the deep end when had they seen the 
entire document or a refined version of the document then that might have been… 

JC  And that actually was part of the message we carried on the phone calls to the cooperating 
agencies was, listen folks, this is a draft of a chapter seen in isolation. And, I think Brent, you 
actually made this point on the call, when you see the whole thing and how it fits together, 
you know, it’s like criticizing a piece of a puzzle, without seeing the whole puzzle.  

JS  But, I think I also see what Brent is saying. That perhaps in Chapter 4, there should be in that 
section where the methodology’s described a (unintelligible). 

JZ  Maybe I dreamt this but we did have our names in there, who was on that group. And I swear 
a NEPA editor, I’m not sure if it was ours or yours, contacted us and said you can’t put the 
names in text, you can put it in the chapter where you list everyone’s qualifications and who 
the contractors are. But, not in the text of the EIS. Maybe I dreamt that. 

BM  Yeah, you might be right. I personally, all I know is..  

JZ  Because Steve took them out, I remember that. (unintelligible) 

BM  4‐252, and  even if you would just have in there cross reference that, and it’s a minor one, the 
more bigger one was just the black box.  

SG  Actually, I think it was  just my personal preference. I thought it would be better not to in the 
chapter but to have it referenced. But, we didn’t actually reference it. But I thought that 
would come. So which way do you think would be best? 

JC  Well, I tell you the comments was put it right there. That was the sense of the comments that 
if you have this professional expertise that’s a part of this formal, or informal, elicitation 
process… (unintelligible) I think maybe a compromise way because the contributors section is 
going to have all the descriptions and all of that, is a panel which included this level of 
expertise. These mining engineers with this type of experience and these kind of, you know it’s 
not… 

JMa  It’s just going to be something under list of preparers.  

SG  I just thought it seemed a little egotistical to stick it there. 

BM  Understand, but people right now, you know, basically, the crux of this is based on 
professional judgments and right now a lot of folks don’t know your names. There are people 
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that do, but there are a lot of them that don’t. We’ve got to tell them that you guys have this 
expertise.  

JC  And let me throw another point out here because we’re talking very frankly today. The fact is, 
part of the real advantage of this team of expertise is the balance between Morgan 
Worldwide and ECSI in these matters is seen by a lot of folks as being a very good thing. And 
the fact that you all came together and worked on this and agreed to the methodology I think, 
for a lot of folks, will be seen as it’s not industry bias, it’s not anti‐industry bias that there 
really is a professionalism in the way it was done.  

JZ  I find it stunning myself. (unintelligible) 

JC  A lot of people do, actually. But, in all seriousness without making too much light of the point, 
I think that is a real strength of this team and it’s very important. And, the fact that this 
process worked through that kind of contribution is not something to gloss over.  I think it will 
help people have a higher level of confidence in the way things were done.  

SG  One last time you want us to go ahead and put the names in the chapter or maybe refer in 
back, have just a page that’s (unintelligible) 

JMa  It’s probably best to come out of where we have the list of preparers because one of the 
comments was, we refer to the team and it shouldn’t be the team we are referring to because 
it’s an OSM document. 

JJ  To Steve’s point, I think you ought to  have, I think that some of that methodology at least the 
detailed methodology, you ought to put it in an appendix.  Then you can put names in . Then 
you are also on the list of preparers. So you can see that we had these engineers, these 
engineering groups. Here’s who did it. It was not just ECSI, Morgan corroborated, 
collaborated, whatever. And, you know, so it shows, but at this point of the review is it 
relevant now, people want to know but is it necessary? (unintelligible) 

NS  Do you care about the names of the companies or is it their professional (unintelligible). 

JC  It’s the professional qualifications.  

BM  It was just part of the, the methodology section is that, people really wanted, how you walked 
people through, and it was done well. You know, coal production, you did graphs, figures, or 
tables of how you walked the reader through. Just there needs to be some, because I 
truthfully don’t understand the key tables and, you know, and people are asking me that. 
Clarify to them of how these key tables in 4‐14 were developed and I’m not even sure if refuse 
piles are in underground (continued in Part 4) 

 



February 1, 2011 
OSM F2F 
Nancy Sloanhoffer 
John Craynon 
Stephanie Varvell 
Diane Shawley 
Brent Means 
 
Jose Sosa 
Randy Sosa 
John Maxwell 
Caroline Bari 
Joe Zulusky 
Jeff Baird 
Steve Gardner 
Dave Bell 
Edmundo LaPorte 
Josh Jenkins 
John Morgan 
 
Alabama & FWS provided additional comments. 
 
Overarching general comments: Ch 4 be better organized if methodology was placed first. Comparison 
of alternatives, that each alt should be compared to “no action” not to each other. 
 
The only needed comparison is to the “no action” and “prefereed” alternatives 
 
Feedback on quality of chapter 4; reorg, changing comparision is tip of iceberg 
 
Three main complaints: 

1. No real economic analysis.  The primary focus relates to the impact on coal production; shallow 
economic analysis; insufficient cost/benefit analysis 

2. No environmental analysis, benefit to environment only described as to areas that would not be 
mined or stream, areas that would not be touched. No analysis regarding additional testing etc… 
in rule that results in a benefit.  The document doesn’t meet statutory requirements of what 
need to be in EIS. 

3. Document indicates a fundamental misunderstanding of how the proposed rule would work. 
 
No way to understand where % of coal production came from, having experts giving informed opinion 
only defensible if you can explain what assumptions went into making the estimate 
 
Appears there is not an adequate understanding of how the rule will work 
 
Unless these can be addresses, won’t be able to meet statutory requirements of what needs to be in EIS 
 
John M – what level of cost/benefit analysis are you requiring in the EIS v what will be in the RIA 
 
econ analy in EIS focuse on social/econ cost/ben, broader societal c/b 



; RIA focused mainly economic cost of compliance to implement rule 
 
Not sufficient c/b discussed in terms of socioecon in EIS 
 
That whole discussion is lacking  
 
Joe Z – we were told not to consider other impacts that rule would influenced; assume other states can 
increase production to maintain current levels 
Are we to look at 2008 SBR as if it is being enforced consistently in each state 
 
When devel ch 2, did not write as if 2008 SBR is in effect 
 
Diane S. ‐ Not looking at conditions on the ground, should be looking at 2008 as if it is implemented; 
status quo is that OSM has a 2008 rule on the books, that’s what should be analyzed 
 
Joe Z ‐ If assuming 2008 is being enforced, not big change between 2008 and new rule 
 
OSM is deeply concerned about what they will see in the PDEIS 
 
John Morgan – assume maintain 2008 production levels, havent’ taken into account increase in demand 
 
Steve G – it’s a hypothetical exercise taking the 2008 rule 
 
Of the 11 elements being addressed in the new rule, how many were addressed in the 2008 rule? D. Bell  
 
30 CFR SMCRA as being amended (is the 2008 rule, 1982/83 rules, etc…) is the baseline (John C) 
 
Let’s make sure that the pre‐2008 to 2008 was as small as assumed before going from 2008 to present 
 
The NEPA document and RIA (originally produced for 2008 rule) were not challenged in court.  
Therefore, to accept the data presented in the 2008 EIS/RIA is legally defensible. 
 
Need to better explain what exactly comprises the baseline.  Back out the “original, pre‐2008” by 
backing out from 2008 EIS 
 
Joe Z ‐ Baseline delta assumption: assume that industry can function under alt 5 because it 
(theoretically) functioned under alt 1 (theoretical baseline) 
 
Diane s – just looking at production levels doesn’t tell the whole story 
 
Concern that emphasis on coal production shifts emphasizes the negative (loss of jobs, etc…) and 
doesn’t adequately quantify the positive (health effects of clean streams) 
 
Review of comments on ch 4 
 
Brief sentence at the beginning of each chapter reviewing the alt 
All benefits should be discussed, even if they are minor 
 



What’s on the books now v the changes the new rule will produce. 
 
Chapters 5 – 10 
 
5 – Cooperating agencies, federal agencies, OSM folks as part of working groups 
6 – List of preparers 
7 – References  
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John Morgan …discharge water.  
Diane Shawley Mm hm 
John Morgan The proposed rule is talking about ways to decrease dissolve the solution of 

metals within the fill.   
Diane Shawley Mm hm 
John Morgan But without saying what we’re actually measuring for. 
Diane Shawley Right 
John Morgan So it’s very difficult to say that by the rule trying to change the infiltrations for a 

fill by decreasing its size is going to have this affect or that one because it’s not 
necessarily always going to be a problem.  Depending on what that level of 
selenium is going to be. 

Diane Shawley Right.  But… 
John Morgan So. That’s that… 
Diane Shawley If there’re if their clean water act standards for selenium the ability to meet those 

standards the ability to obtain a 404 or 402 permit because you, you got a mine 
plan that allows... 

John Morgan Playing devil’s advocate I think was driving fill construction for the moment is 
the 402 process because it how you meet the water quality because it’s telling me 
that I need to minimize the fills or change the land forming is not really what’s 
caused the operator to make a different decision un to the process which, is which 
is (unintelligible) And this isn’t (unintelligible) for it too. So I think… 

Diane Shawley I can only tell you what I heard. 
Joe Zaluski I guess 
Diane Shawley Okay? And, so these are some of the the things that of the specific requirements 

within the rule that will have, that would allow operations to go forward in a 
more environmentally sound way. So it’s that aspect of it. It’s the active 
operation and the improvements there that I think, or any discussion of that, that I 
don’t know that you really had much of that in the chapter anywhere in the EIS. 

John Morgan And really to push the envelope here is that having looked at what’s driving the 
industry to (unintelligible) they’re way beyond where the rule is now.  Because I 
mean if there’s the rule where EPA was four years ago. 

Diane Shawley The Director seemed to think that a mine plan that implements, would implement, 
this new, these new regulations will make it easier to obtain 402 and 404 permit.  
Because the operations’ practice will be whether it’s being driven by 402 or what 
but…  

John Morgan I think it would be a fascinating discussion to have. 
Diane Shawley And and with someone other than me. 
Unknown No no 
Diane Shawley Well then because I’m holding up my end of the discussion because as I said I am 

immediately over my head here.  But, yeah. 
Joe Zaluski You’re doing rather well.  I’m not worried about you.  You’re doing great. 
Steve Gardner It is a good discussion to have. 
Joe Zaluski It is.  
 You said foreign language and I think that’s that’s the issue because we’re just 

now hearing it.   
Diane Shawley Well…  

Steve Gardner The process. 
Diane Shawley Well, well and it’s, it’s the important thing is, is not too late. 
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John Craynon That’s right 
Diane Shawley We’ve got three more weeks here till we get the PDEIS. 
Various (unintelligible) 
David Bell Do we have a specific list of and is it addressed in here of resource areas or 

resource things that we should be looking specifically at.  I mean there’s an itch 
obviously out there I want to make sure we scratch it rather than search around 
for what it is we need to do.  Because we do we do have only three weeks. 

Diane Shawley Well, John can probably answer that.  How specific are the comments that you 
provided?  Are they?  I mean that’s the other piece.  I mean hopefully these 
comments are going to be really useful. 

David Bell The comments don’t cover all those areas.  Okay. Well, that doesn’t… That’s not 
a good thing. 

John Morgan (unintelligible) I think that what you just said is actually probably a lot more 
clarity about where you can augment this document because the comments we 
got back from (unintelligible) are not detailed.  Probably more about what’s in the 
document and how people react to that rather than what’s not in the document, 
which you feel would be necessary to make a (unintelligible) 

John Craynon But but obviously a number of folks have thought about this and said, wait a 
minute, we don’t have a benefits discussion of, of replacement water or a benefits 
discussion of this or that.  So, if there is such a list out there of things that have 
been identified. Tell us and they can be… 

John Craynon The one that we have is a list of twenty-two benefits (unintelligible) 
Jose Sosa  But I think what Diane is also saying is that by looking at the rule and looking at 

the benefits of applying those requirements in the rule like sodding, you know, 
preventing erosion, air quality, water quality.  You look at every element that’s in 
that rule and whatever the ten, fifteen elements that we have talked about and to 
me that’s that what I’m hearing her say. 

Josh Jenkins But a lot of it, a lot of it is what should be is already on the books though right?  
There’s some things…  

John Maxwell (5:02) Bill was saying that this isn’t a benefit because the 208 already covered it 
.(unintelligible) 

Josh Jenkins Something like that I’m just throwing numbers out. 
David Bell But, I think part of part of the last several months has been to have these sorts of 

discussions and things have been eliminated from going forward.  Now they’re 
being bringing brought back in and my point is we have three weeks.  We 
understand what the agency now has is directed its attention and we need to be 
focused.  We can’t flail about trying to figure out what’s on, back on the table 
when it was previously off the table.  So.  And and that’s  fine and we’re willing 
to I guess go and do that I’m just asking if if folks have identified specific areas.  
I mean I can read the eleven principal elements plus four, some of which have 
been eliminated during the course of these discussions.  But that doesn’t tell me 
what somebody on the other side has said, well I think this is important, we need 
to address it.  Because as Josh said with the was it the replacement water?  

Josh Jenkins Yeah. 
David Bell They talked about it. 
Josh Jenkins I mean we had a discussion. 
David Bell What if that person said, don’t worry about it it’s such a minimal impact we don’t 

need to talk about it.  So…  
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Diane Shawley Yeah. 
Various (unintelligible) 
Josh Jenkins I mean we mentioned it, just like in a face-to-face meeting.  But, you know.  You 

talk about monetizing that.  Did, did the states, each state have information on 
you know their replacement water program? Or in their permits?  

Diane Shawley These guys know.  These guys know what it costs to replace the water supply, 
provide alternative drinking water.  When I say these guys, the guys who have 
worked with the industry.  Understand because it’s a cost, it’s a cost of the 
operation. So if you reduce any, you know, if you can reduce any of those costs 
what’s the cost of having to you know keep replanting stuff because it wasn’t in 
and you didn’t, you didn’t do the land forming right or you didn’t you know. 

David Bell So, is the list of 22 items that you provided on the RIA the list? 
Josh Jenkins Cause, you know, I think Stephanie, John had a little sidebar before everyone 

showed here at lunch.  But I think with the elements,  I think we need to sit down 
as a group and say, okay what are the benefits?  Part of the benefits of each of 
this, can it be… Sorry.  Can it be monetized? Can it be quantified? Can it be 
monetized?  Yes.  Yes. No. No. Yes.  Maybe. No. Maybe. And it’s talked to that.  
And it probably needs to be talked about.  In a particular element section.  And 
that’s all that needs to be done from an EIS standpoint.  Now if we can get that 
information fleshed out a little bit more in a reasonable time for an RIA then, then 
it would be it would go into more of a detailed cost benefit analysis. 

Joe Zaluski This could go off in seventy-five directions.  I mean you’re point’s a good one 
David.  For example subsidence.  If I didn’t mine at all, I wouldn’t I know I 
wouldn’t cause any subsidence I’d save the money of having to fix the hole in the 
ground.  I mean I can sit here and probably think of all kinds spin-offs of 
performance and  coal operator obligations that would again it would never occur 
would be a cost savings to the government or to the people.  It might.  It’s it’s a 
cost of doing business you have to if you subside, you have to replace.  If you 
destroy a stream you have to replace.  If you destroy a water system you have 
replace.  That’s already in the system.  If I set off an explosion at the mine site 
and it gets away from me and a fly rod goes through the roof of your house I have 
to fix you house.  Period.  And ,and to go back.  I kinda I’m, I’m getting.  I’m 
hearing what Josh is saying if we went back and looked at, Diane, the if an 
operator fully complied with all these new requirements what violations would he 
avoid is what I’m hearing.  Cause obviously it’s a violation to dry up somebody’s 
water.  It’s a violation to subside somebody’s house.  Clearly.  And I’m 
responsible for that.  Not trying to duck that.  But, if I went through and said if I 
perfectly comply with all these regs, what problems might I avoid and then to put 
a price tag on them, I’ve got I think we can probably get there, David, that that’s 
a big assignment.  I mean, I would go to Kentucky, for example, Mr. Speaker, 
and say, how many times have you written citations for dewatering somebody’s 
well?  Or how many times have you written subsidence citations?  And them 
somehow put a dollar value to those, I guess, and say if we do this perfectly, 
we’ll avoid those costs.  There’s a lot of spin-offs cause what you guys are doing 
in this reg are all the major elements of SMCRA. 

John Craynon (10:11) Okay, here’s what I’m going to add to his conversation.  We’re looking 
for the delta.  We’re looking for the change.  In my mind what simplifies this 
kind of approach is if what we’re talking about is already included in the 
baseline, you can’t count it as a benefit of this rule. 
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Josh Jenkins Right. That make sense. 
John Craynon We’re talking about what does this rule does to change that?  So  
Steve Gardner And I think. I think I understand where Diane’s going but I think examples were 

not the best ones to use. Because in my opinion they’re already covered.  Mr. 
Morgan and I have been involved in court cases on opposite sides on this very 
issue, that insurance companies end up paying for ,for,  for the we have some 
very unique disagreements on some of those things. 

Various (unintelligible) 
Steve Gardner But, I think, I think I understand where you’re going. But, those examples are 

already covered in SMCRA.  
Diane Shawley Okay.  But at least they helped you to get the point.   
Steve Gardner I think.  Yeah.  I understand where you could look for those things that have a 

potential benefit to the public in the rule. 
David Bell So do we… 
Jose Sosa Above and beyond what he’s saying. Above and beyond the existing criteria. 
Steve Gardner Right. 
Diane Shawley It’s the same baseline (unintelligible) 
 We’re continuing to talk in generalities and three weeks from now somebody’s 

going to say, well why didn’t you find out the benefit and monetize the benefit of 
XYZ? 

Various (unintelligible) 
John Craynon The starting point list is the twenty-two items. Established in this room and in a 

brainstorming session three weeks ago.   
John Morgan I, I think the clarity is that a lot of people in the environmental community 

apportion the impact of mining to acts which are not in compliance with the law.  
People would say I’m having a lot of damage because of blasting.  And, I’m 
getting all these nitrous oxide fumes.  Well they think they are, but there’s, I 
don’t know of any case where there’s been a nitrous oxide issue coming from a 
blast.  So there’s a perception of the damage which, if you talk to Earth Justice or 
anybody else.  They’ll say this is what mining’s causing; how’s the rule going to 
address that? Or, as Steve said, you know fly rock. The blasting regulations are 
quite clear; you can’t have any material passing beyond the permanent boundary. 
So if you do have that, you’ve already got a violation.  Nothing in this rule’s 
going to change fly rock.  So… 

Diane Shawley Right. 
 So, there’re so many things on the list of people saying these are the adverse 

effects of mining.  Some are being corrected and I think the water quality issues, I 
think the land forming,  post-mining land uses are very positive in this which 
(unintelligible), but it’s not going to be solving all the sins of a portion of the 
industry.  (unintelligible) 

Jose Sosa And, John, that’s all we’ve got to solve.  I mean we just address the ones that are 
in the box.  

John Morgan There aren’t that there aren’t that many  
Josh Jenkins There aren’t that many it (inaudible 13:12) 
David Bell So, what I just heard what I just heard John say is on our list of benefits analysis, 

we’re not going to do nitrous oxide and we’re not going to do fly rock. That’s all 
I’m asking for.  Which ones are on the list that OSM has a concern or believes 
need to be addressed so that then… 
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John Morgan But, that is not OSM.  I think it’s the communities who reviewed this. It’s going 
to be (unintelligible) or Sierra Club or somebody else. 

Diane Shawley Right. 
John Maxwell But in the EIS, we can state benefits that we’re, we’re not going to…  
David Bell Address. 
John Maxwell We’re not going to cause, or this will help the cause a change in drinking water.  

We’re not going to say.  We’re not going to make a decision on it because it’s 
going to save ten dollars versus ten million dollars in costs of drinking water.  
That’s not what the EIS does.   

Josh Jenkins No. Right. And, we’re not going to, I don’t see this, I don’t see this, yeah.  Saving 
a lot of water quality from a home owner’s standpoint.  It’s just. Unless you move 
mining from areas where a lot of people live versus areas where a lot of people 
don’t live.   

John Craynon There you are in that production shift again. 
Diane Shawley (Unintelligible) , right. 
Josh Jenkins But that’s, but that’s, but that’s the, that is a result but, but there’s elements in the 

rule that I think maybe, maybe from a I guess maybe if there’s drainage into the 
groundwater, gets into the groundwater and you have to you have to do 
something with water quality, you have to replace water from water quality on 
those rare occasions, but this, there might be things that will help that. 

Diane Shawley If you a probably  really simple one and I don’t know how much of a payoff it is, 
but requirements to do increased monitoring and for more parameters allow an 
operator to identify what’s leaving the site and can identify quickly enough to 
maybe make a correction so that, you know ,it doesn’t turn into a more costly 
problem 

Josh Jenkins Okay. 
John Morgan (15:19) Again I, I’d say 404 is leading that because (unintelligible) be written 

into the last three 404s which have been issued, which is doing exactly that. So, 
and… 

Diane Shawley So, there would be no cost in compliance. 
Unknown Right. 
Diane Shawley Because they’re already doing it the 402. 
Jose Sosa But, I mean but you’ve gotta stick to his rule.  I mean, you, you may say EPA is 

already doing some of it but this these are some of the benefits of increased 
monitoring requirements under this rule.   

John Craynon No. 
Various (unintelligible) 
John Craynon The cumulative impact section should discuss that. In my mind anyways.  That’s 

where you talk about.  
David Bell Or you could bring it into that. 
John Craynon You could bring it into that. 
Diane Shawley What, I have this idea.  Well it’s the, the world I came from before coming here 

was on the opposite side of things not so much.  Well.  I shouldn’t say opposite 
sides.  I did a lot of enforcement.  And just touching on in some cases damage to 
natural resources where I think maybe I mentioned it to you guys earlier that 
where we had to value the natural resource and, and basically prove it out, there 
are court decisions that uphold the methodology for how you assess damage to 
natural resources. They put a dollar figure on it when fish and wildlife, when you 
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represent fish and wildlife in court, that’s what you’re doing.  And there are 
specialists in this field and I think that if you had someone who thought of things 
in those terms or had that kind of experience could look at even the short list that 
that rule writers put together and make something of that and, and…  

Josh Jenkins But you’re really just looking at a value of a stream or a value of a piece of 
property and the elements of that stream and that property like…  

John Maxwell And not how much it cost to replace it. 
Josh Jenkins …land is a recreational resource. 
Diane Shawley Habitat  
Josh Jenkins As opposed, and habitat and… 
Diane Shawley Erosion control, flood prevention.  Those are, those are issues. 
Josh Jenkins I mean didn’t we have this conversation at the flood prevention flood prevention 

is in the existing regs.  Right now.  Right?  If they’re… 
Diane Shawley If there isn’t a return of form to form and,  if there isn’t a return to form at least, 

then that, that would be an issue.  That’s, those are some of the elements you can 
fight me on this.. 

Josh Jenkins Oh, I’m not trying to fight.  I’m.. 
Diane Shawley .. take it away and it’ll peak your curiosity and you will go out and figure out how 

to make this, how to make it work. 
Josh Jenkins I’m just trying to get an understanding of where you’re coming from. 
Diane Shawley Okay  
Josh Jenkins Clear understanding.  If I can understand you better then I won’t come across as 

I’m fighting you. 
Diane Shawley I am not the person to communicate these particular issues.  What I am telling 

you is there are people who do this and could articulate it and and get you on the 
right track.  And that’s a piece that’s missing. 

John Maxwell But the level of detail that we have to determine.  I mean we can do all these 
things but three weeks is three weeks and … 

Diane Shawley Oh I… 
Jose Sosa John, let’s let’s rise and continue to go back and forth 
John Maxwell Yeah, I know, I know. 
Jose Sosa Let’s you know, talk to Southwick, let’s talk to the folks that, that perhaps help us 

identify some of these things that she’s talking about. And then we come back to 
John.  And then we figure out.  And we try to you know hammer out the best we 
can and say okay, this is this is what we can come up with and, and it’s gonna 
have to it’s gonna have to be that way.  I mean I don’t know what else what else 
to do other than just go at it and tackle it.  So… 

David Bell I guess, I guess part of what I’m asking.  I understand that the this this person 
who can deal with natural resources might be able to, on the one hand help us 
monetize the value of the natural resource.  But that person has to also understand 
how the rule is affecting or could affect…  

Diane Shawley Yeah 
David Bell …that.  So there’s a learning curve there.  And if we had if, if the folks who have 

been dealing with this for the last six or eight months have some areas in mind 
already.  We can focus the guy and say, well if this happens what’s the savings 
or, or cost of that particular event?   

John Craynon One thing I would then suggest ,a place to start back when we got the original 
draft conceptual RIA, back in October time frame.  There were some comments 
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from Harry Paine where he went into some specific detail on his ideas where the 
benefits were.  That would be a point of, of, of departure.  Others more specific 
things, again the the brainstorming list of twenty-two items that we came up with 
about three weeks ago.  Another point of departure.  Not that it’s an exhaustive 
list but it’s the kinds of things that Bill and Lois and Harry and the folks who 
were working on the rule came up with as mutual starting points.  So it’s a it’s a 
point of departure to, to, to become a little more going down the road. 

Diane Shawley If if if you can’t discuss, there certainly discussions of benefits that aren’t 
monetized and I think that the preamble of 2008 rules it was not in the preamble 
it was only a paragraph and sort of went down through a little bit of a list and 
then just said these benefits are difficult to monetize.  And so there, there will be 
some intangibles.  View sheds, returning reforestation with the native species. 
How do you put a value on those things in terms of a natural resource.  Those are, 
those are tough, but they should be identified as a, you know… 

Josh Jenkins Understand, yeah, I understand. 
Diane Shawley Okay 
David Bell Yeah, I don’t think we’re… 
Josh Jenkins And I’m and I’m not I’m sorry that I’m coming across as I’m fighting you on it 

because that’s not my intent, I’m just trying to get a clear understanding of 
because I see those list of twenty-two as, as benefits.  John Morgan, John 
Maxwell, Don and I spoke about it a couple weeks ago one Sunday and, and we 
went through it and were able to flesh out a little bit more of what we think could 
be or could not be monetized.  But I think the value most of that value of those 
elements those twenty, twenty-two list is really being able to speak to it 
qualitatively.  Say these are some of the benefits.  The monetization could take a 
large effort.  And, I think I think the value is speaking to those qualitatively flesh 
out a little bit more detail and and get you all’s buy in on that is that is sufficient 
detail that we that, we that we support, that we’re going to put our stamp on.   

Diane Shawley Yeah, don’t, well I know that it is possible to monetize those benefits.  I know 
you know that that not always across the board, but their their they the clearest 
way of looking at it, I think you guys sited the 2002 Virginia Tech Study that said 

Josh Jenkins Avoided cost. 
Diane Shawley It cost this much money to restore a length of stream; this much money to restore 

an acre.  I thought those numbers were incredibly low.  They were only two they 
were 2002; they hadn’t been converted to net present value.  But there, do you 
know that that’s the only study? 

Josh Jenkins No.  I know for a fact that it’s not. And since then we found some.  You know the 
Corps of Engineers has… 

John Morgan (unintelligible) said we’re probably going to go back to statistics of special 
preservation fund because that’s where we got the best costs for water treatment, 
land regulation cost, In all mining sites, it’s it’s in these areas.  So (unintelligible) 
is probably the best.  (unintelligible) 

Diane Shawley Okay 
John Morgan We talked about this in (unintelligible) 
Diane Shawley Yeah.  Those are out of pocket expenses. And they’re not ,I mean they do relate 

to our , we’re not going to mine this area.  But I think they also relate to mining 
with better mining practices.  And again, the additional requirements beyond the 
2008 of these rules that’s fair game. 
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Josh Jenkins Okay. Good.   
Diane Shawley But, you know,  I am not the expert. 
Josh Jenkins No, I…No, I understand.   
Diane Shawley (unintelligible) RIAs or you know natural resource benefits that’s what I’m just 

heard.  You know… 
Josh Jenkins Well it’s just… 
Diane Shawley So don’t take away and say Shawley told me this… 
Josh Jenkins No, but it’s good hear that you said avoidance of cost is one way to look at it and, 

and I get the impression that at least you’re, you’re accepting of that you know as 
a method – not the method, perhaps, but as a method. (unintelligible) Because, 
because when we, we threw that out and it’s been about a month ago.  About a 
month ago, it’s early January, it was, you know, I guess the initial comment was 
those were low.  You gotta come up with something better and then, you know, 
we stopped.  We stopped work on that. But, but I mean it’s yeah, yeah there are 
other there are other sources. 

Jose Sosa (25:43) I guess avoidance is just one thing is what you know because if you mine 
it and if you mine with the proper regs in place, perhaps there could be benefits to 
that.  So, plus also the other benefits these the peripheral benefits of doing things, 
you know, in a safe environmentally sound manner where you have all the 
recreational and all the other benefits associated with with the mining activities 
compared to the way things will be done now. That’s kind of the way I’m 
(unintelligible) 

Diane Shawley (Unintelligible) a major aspect.    Well.  And you know it’s, it you got three 
whole weeks. John Maxwell’s looking at me saying we only have three weeks.  
The glass is half full.  Guys, three weeks and we’ve given you know, some 
terrific comments back and it’ll all come together. 

David Bell Speaking of three weeks… 
John Craynon I’m trying to figure out what kind of stuff is in (unintelligible) 
Various (unintelligible) 
Diane Shawley Yeah, I know who, I know its I’m trying to think of the of the good way to 

respond to that.  I’m already censoring what I was going to say. No, it’s not out 
for public comment.  We don’t… 

John Morgan They are they are commenting publicly. 
Diane Shawley They are commenting publicly.  Tens of thousands of lost jobs.  So 

(unintelligible) as solid basis in fact, yeah.  That’s it.  I know just probably what 
you’ve seen that they put out publicly that... 

John Morgan That (unintelligible) 
Diane Shawley No.  Not that I’m aware.  No they.  Yeah. And the one thing they saw in 

Chapter 4 where they saw an early, very early draft of Chapter 4 and they saw the 
a Chapter 4 prior to some important discussions that we had in Lexington, and, 
and I have a feeling that what we see after, on February 23rd will be hugely 
different from.  I hope so.  I hope so.  The glass is half full.  Anyway.  I think we 
need a break. 

Diane Shawley Yeah.  Are we  
David Bell Let’s take a quick break then we can come back and do wrap up. 
Diane Shawley Okay 
David Bell Schedule, schedule, schedule. You said February 23d; I’d never heard that date.   
John Craynon Okay we’ll talk about that after the break.  We’ll talk about it after the break. 
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Diane Shawley Okay.  What’s the what day of the week is the 25th?  
David Bell I think a Wednesday.  25th is a Friday.  That’s the date you gave us 
Randy Sosa Yeah Wednesday because the 24th yeah is a Thursday. 
David Bell Okay.  Schedule. 
John Craynon We’ll talk about that after the break 
 (28:45)  End of meeting. 
 (30:41) End of recording. 
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 Various General conversation as people file into room after break. 
 (21:26) Beginning of meeting. 
David Bell Even on Gantt 16 we only had a day set aside for reconciling comments on the 

PDEIS. 
John Craynon We need to… 
David Bell That was a function that was a function of the timelines that we were working 

with. 
John Craynon We need to think about a couple of days and … 
David Bell 8 to 5; 8 to 7 whatever.  Lock the doors.  Nobody leaves. 
John Craynon The other possibility that maybe we can talk about here is with the PDEIS when 

we get the comments rather than us having our EIS team sit down with the raw 
data sheets and compile and give reconciliation. Would it be easier, would it 
better, would it be worthwhile to have that as a joint working session?  And have 
you guys with us when we have our little conference call with the cooperating 
agencies?  Because it is the last time that they actually get treated any different 
than the public.  Frankly.  And and what it would do is we’re getting raw stuff, 
we’re dividing it up, we’re actually getting through it and then we talk about the 
resolution.  Rather than us spending the time that we’ve been spending to figure 
out the resolution we just organize the comments.   

David Bell We, there, there are a couple of things I, I would throw out there.  One, it’s your 
interaction with the cooperating agencies.  Not necessarily the contractor’s 
interaction. 

John Craynon I know 
David Bell So we’d be largely silent partners in that discussion.  Because…  
John Craynon That’s that’s fine.  What I’m thinking is, we’re at, at, at that point what we’re 

trying to do is get from the PDEIS to (Inaudible 23.24)  
David Bell Right. 
John Craynon We, well, well the, the there’re two ideas that I have there.  One was PDEIS 

team the process that I described is what we’d use for Chapters 2, 3, and 4.  We 
got together in a room.  We cut and pasted off of the raw comment forms.  We 
consolidated, organized, and developed the responses, and then we submit to 
(unintelligible).  Then we had whatever follow-up with the cooperators, then we 
had another conversation.  This time is the first time we’ve actually had a face-
to-face with you all to talk about the comments.  Which hopefully had some 
stray benefits. 

Unknown For all of us. 
John Craynon With the PDEIS with it being a, a, a different kind of work product, and frankly 

a different outcome that we want after that. We want to be able to polish.  My 
thought number one is rather than having the OSM EIS team in isolation sitting 
in, in.  Well we might still want to have a day where we consolidate and 
organize or whatever cause course (unintelligible). Because, that’s a very labor 
intensive process, as you all know.  But, rather than us coming up with a 
response to all the comments, is that at this at that point in time because we are 
looking to make the final changes that rather than us doing it and then reacting to 
and in having a little more go back and forth is that we sit in the room maybe 
after we compile the comments and okay.  Here are the comments that came in 
on Chapter 1 of the EIS.  (Unintelligible) for the PDEIS, let’s look at em.  Okay, 
we got a bunch of comments on this.  How we gonna it.  We talk about it. 
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Because in that way we can resolve it maybe edit on the fly so to speak not that 
there wouldn’t be final cleanup stuff that had to be done later. But, through that 
process you know, which may take a whole week.  Frankly, I would be surprised 
if it didn’t.  But, at the end of that process, we would have some agreement that 
this is the document.  And, this is what, you know, we expect to see when we get 
camera-ready copy back.  Is, is this document that we all agree with. 

David Bell There should be literally nothing to do. 
John Craynon No surprises. 
David Bell No surprises. 
John Craynon We’re just (unintelligible) 
David Bell If somebody finds a stray comma should be the…  
John Craynon But, but what my thinking is, is that by, I guess, combining the process basically 

a little bit and becoming a little more interactive here it might help all of us do 
the job a little better.  We’re all kind of reacting to the comments.  And, you 
know the kind of conversations that we had on Wednesday, Thursday, Friday 
last week, if we had with y’all in the room.  Would probably help us get there 
better.  So, if we, we look at the schedule and we figure out how we can do that 
then that that might be a better way to do it.  As far as the reconciliation call or 
the call to cooperators like we had yesterday, a lot of what we, Brent and I have 
done today is talk to you about what went on yesterday.  And if you all had been 
on the call even if you’d have been silent listening, we wouldn’t had to done 
that.  And we could have actually maybe made some other progress today 
because we could have started with everybody having heard the same thing.  
And, and we could move forward.  So another suggestion is even if you are the 
silent partners in the room while we’re talking to the cooperators.  After, and this 
would of course have to be after if we combine this sitting down with and 
figuring it out.  That’s okay.  And then if there were any further changes we 
need to make based on that last feedback from a cooperators that, you know, 
maybe we misunderstood a comment as a collective group and we do want to go 
and change something that maybe there’s still a a an area of concern cause that 
that meeting call, whatever with the cooperators is going to have to be a really 
long thing because we’re going through the entire document.  Not just one 
chapter.  Again, the way we did it yesterday is we took a section, we said okay 
here’s the general things in the comments we got here.  Is there any particular 
thing that somebody among the cooperators wants to talk about with this section 
of the chapter?  I would assume that we would do whatever for PDEIS it would 
be the same kind of thing only but probably be chapter by chapter.  Where we 
move through at a much higher altitude of pace. 

David Bell Right. 
John Craynon But, I think it would be worthwhile and to have a follow up with y’all to ensure 

that our final document then is, we got a chance to do whatever tweaks we need 
to while we have it.  My other part in that is is that at that point in time to some 
great degree the document should be close to ready to be final ,that that’s where 
at least from my perspective, we wanted to make sure the director, the deputy 
director, everybody in management here at OSM and potentially the folks across 
the street in ASLM are aware of what’s there and we can fully understand it and 
have their chance to you know at least be told they wouldn’t have to be 
(unintelligible) but that’s where they would get the opportunity to provide their 
input in, in with having had a cooperative work session maybe that’s where we 
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could again feel comfortable and we can all talk about it.  So.  That’s just a 
proposal rather than even that schedule it’s a slight modification of the idea that 
I just thought.   

David Bell One, the timing of the discussion with the cooperating agencies. It seems to me 
is a day sooner or day later than it should be. In other words, it seems to be that 
should be, after you get their comments, you have a conversation with them to 
make sure that you understand what they’re saying. And then, you’re 
reconciling, you know, final comments basically.  You’re not as, for example, if 
something came out of last night’s meeting, then you’d be giving us another set 
of comments today to supplement the ones that you gave us on Friday.  Ideally 
you give, you give us one set of comments and we’re off and running.    

John Craynon Right.  Right. 
David Bell So…  
John Craynon I understand that. 
David Bell So maybe reversing those two would be helpful and then we come in together. 
John Craynon So, we do a, a compiling session, the call with the cooperators, then the 

resolution where we actually deal with the comments. 
David Bell Yeah.  Something like that. That’s the way I actually have it set up in here.  So 

what you’re doing sort of sequentially and when we get the comments we’ve got 
a final set of comments that we can then act on. 

John Craynon And, and what are the reactions to making it not just a compiling of comments, 
which we would obviously need to use for documenting the process.  But, also, 
having it like a editing on-the-fly-session?  

David Bell You want my personal opinion.  I like doing that because when we turn the page 
we’re done with it.  We move to the next one.  And, the next issue and the next 
issue and just keep walking through it.  As opposed to our approach so far has 
been to throw things out on the table; discuss a whole bunch of stuff which 
raises, oh by the way, here’s this other point, and, you know, we end up getting 
diverted to related but tangential issues and we never we, we leave for another 
time actually a finalization of something.  Now, at the same time, you don’t want 
to sit there and watch somebody type, but you gotta be pretty clear that the 
language you settled on is the final language because the schedule gives you 
another three, gives us seven days to clean things up after the…  And then you 
all three more days to do a final review before you I get the thumbs up for a 
camera ready. 

John Craynon Yeah. 
John Morgan If there’s arguments over how, why, or word, word smithing, who cares.  But the 

type of discussion we’ve been having at the moment is more substantial about 
content.  Which you can’t do on the fly. So I mean I think that for a final stage 
when you’ve got everything, okay we agree on that you know it’s, it’s viable, 
but not, I wouldn’t have thought that we should be negative about the process 
we’ve had so far.  Because you couldn’t have done it, I mean John, subject 
experts are not here and (unintelligible). 

John Craynon But but at the next stage would you think it would work?  When you’re going , 
when we’re taking the PDEIS  

John Morgan (unintelligible) PDEIS. 
John Craynon We’re taking the PDEIS and wrestling it to the ground basically to turn it into 

the DEIS. O.K. 
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David Bell Now the other question I had, had to do in a schedule context. 
 (32:54) End of recording. 
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David Bell Relates to the rule.  I mean we could be, once the DEIS is you know, put to bed, 
camera-ready. Is the intent to have it sit there or publish it or, you know, wait for the 
rule?  

John 
Craynon 

Because the way the Interior usually does it, is publishes it a week before the rule 
gets published.   

David Bell Okay. 
John 
Craynon 

EPA publishes the notice of availability on Fridays in the Federal Register.  And, so 
we have to submit it to them two or three weeks ahead of when we really want it 
published.  They have to give it the okay.   Then the notice of availability gets 
published and then a week later we can publish the rule.  And, that’s generally the 
way we do it.  

David Bell So, this schedule, pretty close to what these dates are has that happening the 4th of 
April.  My sense is the rule is not going to go out the 11th of April.  Is that accurate 
or?  You said a week before.  So, in other words, you know, by, by tying the two 
together the, the date is being pushed out or the DEIS is being dragged out.  By 
function of its relationship to the rule.   

John 
Craynon 

So, I mean it as long as we’re ready with the EIS before the rule no problem. 

David Bell O.K. Well, you could make more friends with you State buddies by giving them 
more time and and they be hypercritical to, to of you by saying knowing full well the 
deadlines and then another month goes by before they see the rule actually published.  
Or the EIS published and they’re going …  

Unknown (unintelligible) 
David Bell And you made me jump through all these hoops?   
John 
Craynon 

Well, that’s a very good point.   

David Bell I, I just so it really is critical to kind of understand where the rule-making process is 
if they’re going to be tied together.  I’m I’ll get off my pulpit and stop preaching to 
the choir. 

John 
Craynon 

No, no, no, no, no.  That’s, that’s a very, very good point.  And to quote Forrest 
Gump, that’s all (unintelligible). 

David Bell Do you have a sense of (unintelligible). 
Jose Sosa The glass may be three quarters full instead of you know does she have a little bit of 

time to play, as well, and make sure that all of these concerns are addressed.  So... 
David Bell Do you have a sense of when, where the where the rule is in its process?  And, and 

when it might be ready: 
Diane 
Shawley 

I think that, well aside from the little bit of discussion that belongs in the preamble, 
that deals with benefits, it’s done. 

David Bell But it hasn’t been through the OMB process? 
Diane 
Shawley 

No.  And it and it will not be signed off on here without the RIA.  And so, we have 
we need.  That’s why this next milestone is so critical, which is getting PDEIS and 
PDRIA.  Did I miss that discussion?  The deadline we had on that was the 23d.  You 
said you had something that dated two days more. 

David Bell Yeah. 
Stephanie 
Varvell 

We, we had.  Yeah, what it was was he had a preliminary draft of notes that he was 
sending out (unintelligible) so you guys straighten that out. 

Diane What’s the date? 
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Shawley 
John 
Craynon 

I think we’re good. 

Diane 
Shawley 

What is the date? 

David Bell Well.  I’m gonna plug it into the Gantt.  Do you want me to use the 23rd or the 25th.  I 
used the 25th only because that’s the date I had.  As of the 10th of January.   

John 
Craynon 

Well the the the the other the other list that one right there in your hand is the, what 
I’d sent out to everybody. 

Diane 
Shawley 

Yeah, the one that’s been circulating. 

David Bell So, I’ll plug it into the, to the Gantt chart.  And move the dates by a couple of days.  
But.  So, now would be a time if you want to include more than one day for the 
reconciliation? 

John 
Craynon 

That seems reasonable. 

David Bell If you want to include more time for the states to get their comments.  You said you 
gave them nine working days or something like that? Yeah.  We can we can work 
those in and like I said you can go back to them and say, hey, you know, we hear 
you.  Every one of these comments has been prefaced by if we only had more time. 

Steve 
Gardner 

I just want to briefly revisit our discussion on the 2008 rule and restate what my 
understanding is, to make sure we’re clear on the impacts. We took the 2008 
reduction data as our baseline.  We assumed that the [2008] SBZ rule would only 
have a small impact at that point, since it only applied to Appalachia and was narrow 
in scope. The production analysis that we did was taking into account full 
implementation of stream buffer, or stream protection rule, over time. And that’s 
which is where we are with that and what we doing after the meeting in Lexington is 
going back and clarifying and adding in underlying assumptions that explained in 
more depth by element how we arrived at those numbers.  That sum it up?  That 
understanding clear?  Anything you want to add to that? 

Edmundo 
LaPorte 

(06:02) I,  I’m not that sure that’s what they want but what you said… 

Diane 
Shawley 

Not, no. That’s what you did.  That’s not what we want.  Right? 

Steve 
Gardner 

That’s what we clearly understood from the beginning.  

Diane 
Shawley 

Okay.  What is…  You were you were good up to a point.  The, I think as John 
explained it’s the baseline is OSM’s current regulatory scheme.  30 CFR.  So it’s the 
stream buffer zone own rule, the 2008 rule, the amendments to that, and then any 
other additional amendments.  Is, will be the new paradigm.  So what you’re looking 
at is what OSM is charged with doing.  Is saying these are the rule, this is the rule 
that we have now and these are the alternatives we are considering for amending the 
rule.  So, that’s the baseline.  It it has to be the baseline.  If it’s the baseline for 
impacts, it has to also be the baseline for benefits.  So it’s, you know, it also means 
you can’t count, you know, you can’t, you, any huge benefits. I mean the benefits 
piece may, may also be narrow.  But that’s, that’s it.  And what OMB says about it is, 
you, it’s really the status quo, but it’s how you define it.  And since status quo right 
now, what’s happening on the ground is a patchwork, because of the the way 
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SMCRA is structured and that states have, even once it’s a rule, (unintelligible) states 
have an opportunity to amend their programs and sometimes that takes a while.  
Sometimes the rules challenge that, it takes longer. OSM doesn’t make anyone 
implement the program until all appeals are done.  So, the only baseline that we 
really have a hold of is the 2008 rule in the current regulatory scheme.  And that’ the 
constant.  And how that figures in to what you did and whether it means you have to, 
I don’t know as far as revisions to what you have. 

Steve 
Gardner 

Well neither do I. 

Diane 
Shawley 

Yeah 

Steve 
Gardner 

Right now I what we did is what you get.   

Diane 
Shawley 

Well we’re just (unintelligible) 

Steve 
Gardner 

Unless I, until I get a better understanding of how to better define it.  How can I say 
this any better?   

John Morgan I think the difference is (unitelligible) take to the RIA and EIS from the 2008 rule and 
then when we’re looking at describing the benefits, describing the impacts you take 
away anything which is already in place because of 2008.  (unintelligible) 

Diane 
Shawley 

That makes sense.  It doesn’t take (unintelligible) 

Various (unintelligible) 
Steve 
Gardner 

I thought that’s what we did. 

John Morgan We have we have never taken to say that all the changes which we’re predicting are 
going to happen, how many have happened due to the 2008 ruling?  That’s the 
missing component. 

Stephanie 
Varvell 

If West Virginia was, was abiding by the 2008 rule right now and then you added in 
this new rule, what would be the difference? 

Various (unintelligible) 
Stephanie 
Varvell 

Not how they do it now.  But if they were doing it according to the 2008 rule. 

Edmundo 
LaPorte 

Well, you know and and the paradigm there, Stephanie, is that if the 2008 rule was 
fully implemented in this hypothetical scenario, West Virginia would not be 
producing as much as they’re producing. 

Stephanie 
Varvell 

And, and I understand how that that how your reproduction numbers.  Looking at the 
numbers… 

Edmundo 
LaPorte 

The shift… 

Stephanie 
Varvell 

(10:11) The production.  But I mean.  I guess. What I’m I’m having a hard time with 
is…And, you guys are way smarter than me and even I can understand this.  You 
know, what we’re looking for is the incremental difference between what’s on the 
books and what we want to put on the books. 

Joe Zaluski What do we do about the production number?  How how how what what do we put 
in the model?  I understand the performance end of it.  Let’s assume.  Okay.  Now.  
Other than the fact that I think it impacts that we assume streams are protected the 
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incremental steams protected would be very small. 
Stephanie 
Varvell 

Okay. 

Joe Zaluski I can go with you on that.  What numbers do we use for the production, I mean, there 
has to be a really interesting introduction, which I guess I’ll leave to David Bell to 
draft. What, what do we use for production numbers?   

John Morgan 2008. 
John 
Craynon 

The 2008 EIA production version. 

Joe Zaluski Okay. 
John 
Craynon 

Because, because… 

Joe Zaluski I will, I will tell you right now, John, I will not sign off on the EIS.  My name won’t 
in there on that model information.  I was one of the experts in the room and this is 
not an attack on anybody.  I just can’t.  That to me is a lie.  To be quite blunt about it.  
But in my mother’s vernacular. I can’t go with that.  I can go with the performance, 
the streams, the whole deal, but I can’t put my name on here’s the incremental shift 
in production assuming these numbers were right when you’re telling me I’m 
supposed to assume that the 2008 rules were in effect.  I can’t do that.  So that… And 
that’s fine, EIS can certainly go on without me signing off on the model.  I can’t go 
with the model.  I really have a really hard time with that.   

Unknown I think (unintelligible). 
Joe Zaluski For me, it’s unethical. 
John 
Craynon 

What, what, what I’m saying is.  You start with the 2008 real production numbers 
because they are what they are. 

Joe Zaluski Okay. 
John 
Craynon 

They’re recorded 

Joe Zaluski We did that. 
John 
Craynon 

You describe the fact that if all of the requirements of the 2008 SBZ rule had been in 
effect.  Those numbers would be different.  But we don’t know what that is. 

Joe Zaluski What they are is why what we would change to under the first scenario.  Our 
Alternative 5. 

John 
Craynon 

I understand that. That’s okay.   

Joe Zaluski That means a zero affect. 
John 
Craynon 

Okay.  But what you say then is that we’re looking at the difference between this 
given government published production number for 2008 and what we project for 
alternative 5 as being approximately the same as production shift from the other.  I 
mean that’s really all you’re saying.   

Joe Zaluski That I’m taking your delta and the next delta and squeezing them together. 
John 
Craynon 

No, no. That’s, that’s, that’s on the impact side.  Let’s look at the production on the 
other side. 

Joe Zaluski Yeah. 
John 
Craynon 

Where I’ve got the 2008 EIA data, EIA level, that’s a production level.  And then, 
there’s the  shifted production level for Alternative 5.  The real production level if, if 
the 30 CFR had been fully implemented is in between.  That’s the question mark.  I 
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don’t think it’s necessary, personally, to identify what that question mark production 
level is.  As long as you acknowledge that there is some difference.  And according 
to the EIS that was done for the 2008 rule and so on, that is exactly the same as the 
production level because the 2008 EIS didn’t didn’t foresee any changes in 
production based on implementing those requirements. 

Joe Zaluski I guess maybe it’s my personal problem I’ll just deal with it later.  But I , I …  
Steve 
Gardner 

Un thought that’s what I was stating that you said earlier,  that we would be 
explaining those underlying assumptions in the narrative.  It doesn’t change the 
numbers we predicted. 

Jose Sosa Because the numbers you predicted are based on the  regulation. 
Steve 
Gardner 

But we explained in those underlying assumptions… What was going on, on that 
process.  We made the assumption that the 2008 rule and CFR would have had an 
impact on production from what the actual 2008 numbers were. 

John 
Craynon 

Yeah.  Exactly. 

Diane 
Shawley 

And discuss it.  And discuss it as best you can 

Steve 
Gardner 

Yeah, that’s what I was to say. But, bottom line is, is it doesn’t really change the 
numbers that we’ve come up with so far.  Now we’re still tweaking and refining 
some of those numbers and probably we’ll take into consideration comments and 
may tweak some the numbers based on the comments we’ve seen. But the underlying 
process remains the same.  And our predictions are going to be pretty close to the 
same. 

Joe Zaluski I’m just curious on this approach did our job loss numbers disappear?  Or go down 
significantly? Because we’re supposed to assume that the levels were already there in 
the 2008 rule?  

John Morgan 2008 RIS (unintelligible). 
Joe Zaluski Yeah, I mean, do, I guess is that is that the domino effect of doing it this way?  Am I 

asking that clearly enough? 
John Morgan I don’t think it is, Joe, because if you look at, read the EIS, it didn’t predict either a 

drop in production as a result of the stream buffer zone nor did it indicate a drop in 
production.  (unintelligible) or employment.  So there is no delta for the 2008 rule. 

Josh Jenkins Just status quo whatever the 2008 was, that was status quo. 
John Morgan Yes, because that’s what the EIS said.  So the EI the 2008 rule EIS is your 

justification.  
Josh Jenkins Yep. 
Steve 
Gardner 

And part of the explanation we used. 

John Morgan Yes. 
Steve 
Gardner 

So, yeah I was trying to make sure I stated it but I understood what Don said earlier 
and in my mind I felt like that’s what we had done and had agreed to give more 
explanation and describe those underlying assumptions better to that process. 

Diane 
Shawley 

Right 

John 
Craynon 

Okay.   

Jose Sosa Are you clear Steve? 
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Steve 
Gardner 

I’m clear on what I’m going to do.  I just hope it’s a – everybody agrees with what 
I’ve said.  That’s what I want to come out of here with.   

Diane 
Shawley 

Well… 

Unknown Do you wish to restate it? 
Diane 
Shawley 

If you take away anything from this discussion, take away that OSM’s task is to look 
at the impact from on what’s in on the books now to the projected changes.  And the 
fact that you don’t have exact coal production information for operations under the 
2008 rule means that you’re going to have to discuss how you make use of the coal 
production numbers.  Why it’s relevant.  How you, what does it indicate.  What 
assumptions you make based on your production. 

John Morgan And, it’s got to be  tweaked now because of  met coal.  
Diane 
Shawley 

Yeah. 

Steve 
Gardner 

We we we acknowledged that earlier.  I think we even have something in our write 
up about…  

Diane 
Shawley 

Right. 

Steve 
Gardner 

About the Met coal issue that that would be further refined. 

John 
Craynon 

Let’s talk briefly about Chapters 5 through 7.  I got I guess there’s seven chapters.   

David Bell There’s ten. 
John 
Craynon 

Ten.  Okay.  The rest of the chapters.  Five through ten.  I know John Maxwell sent 
me an e-mail about consultation or whatever that is in Chapter 5.  I don’t know what 
that means.   

David Bell Need a list of all of the people who have who have been consulted as part of this 
whole effort.  The… 

John 
Maxwell 

The different, the different the different states? 

David Bell Yeah.  The states, the cooperating agencies, anybody else whose cooperating 
agencies, all of the internal OSM folks, and federal agencies. 

John 
Craynon 

And federal agencies.   

David Bell Who provided comments or been part of your working group or something like that. 
John 
Craynon 

Okay. 

David Bell Then the next one is preparers and contributors that’s for chapter 6. And whoever 
else has written sections.  Like the water resources section. 

Stephanie 
Varvell 

I don’t know about you. 

David Bell Like the water resources which you all might have done. 
Unknown (unintelligible) 
David Bell If you’ve got folks who were involved in that. 
John 
Craynon 

Okay. 

David Bell That goes in Chapter 6. 



Mtg. 02-01-11, Part 12 
 

  7 

John 
Craynon 

Okay 

David Bell That’s more an internal, it’s more of contractor sorts of folks. Chapter 7 is references 
regarding gathered from.   

John 
Craynon 

Okay. 

David Bell I can send you I can send you this cheat sheet. 
John 
Craynon 

That’d be great. 

David Bell John. 
David Bell Chapter 7 is references, what we’ve done is pull from primarily chapter 3 where folks 

gave us the references, all of those references and dumped them into one chapter.  
Chapter 4 has some, but I think there’s going to be duplication and we’ve gotta 
reconcile those those lists.  What I didn’t intend to do was to pull the references from 
the appendixes.   

John 
Craynon 

Okay. 

David Bell I was going to leave to leave the references associated with Appendix A at the end of 
Appendix A. 

John 
Craynon 

Okay. 

David Bell Unless somebody wants to do it differently. 
John 
Craynon 

Well, and you pointed out this morning, if the appendices are published in a separate 
volume, that’s very good. 

David Bell It makes sense. 
John 
Craynon 

Very helpful 

David Bell Right now we have nine appendixes.  So, and I don’t know (unintelligible).  Depends 
on whether or not the authors whittled their reference their list down or go in and cut 
out some of the tables or whatever.  So that’s seven.  Eight is acronyms.  That’s the 
foldout sheet. It looks like it may be a couple of pages but that’s a function of being 
able to fold it in and out and make it useable.  Nine is a glossary of terms.  So that’ll 
be cross-referenced.  I’m sorry it’ll be a glossary of terms.  What does the term… 

John Morgan AOC. 
David Bell Yeah, AOC mean. Mountaintop mining. 
 Well actually  
Various (unintelligible) 
David Bell And then, ten we provided for an index and that may be a little more of a task to put 

together.  Yeah.  So, if anything had to go, ten would be it, I think.  That’s why I put 
it at the end. 

John 
Craynon 

Okay. 

David Bell But, those are the ten chapters, appendixes A through I.   
John 
Craynon 

I just to make sure that we had everything that we need to provide you is going to be 
related mostly to chapters five and six. 

David Bell Yes 
Diane I was counting and I wasn’t writing fast enough.  Five and six are… 
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Shawley 
David Bell Consultation and coordination. 
Unknown Seven. 
David Bell And chapter six is preparers.  Preparers and contributors.  So that’ll be the authors 

basically.  And that’s where we would include you know your experts.  That’s that’s 
the chapter that has all the qualifications.  Up front of all of that.  Because there was 
10 chapters.  Up front of that: the cover, table of contents, executive summary and a 
preface. 

John 
Craynon 

Okay.  Question on the executive summary.  Something that you’re going to prepare? 
Something we’re going to prepare in consultation? 

David Bell Well, it’ll all be in consultation.  I think we’ll take. I think we’ll take the lead do the 
first cut. 

John 
Craynon 

Okay 

David Bell And you know you’ll ,you’ll take a look at it and see whether it’s adequate, needs to 
be supplemented, be revised, whatever.   

John 
Craynon 

You all may not be aware of this, but for internal purposes, I developed an executive 
summary in December. 

Various (unintelligible) 
John 
Craynon 

My thought was perhaps it would be helpful absolutely. Absolutely as a starting point 

David Bell Don’t need to reinvent the wheel. That’s for sure. 
John 
Craynon 

Well it’s not, you know, it’s not, what I did is I took what we had at that point in time 
which was a preliminary model on the production shifts as well as chapters one 
through three and developed a summary. 

David Bell That’d be great.  That’d be great. 
John 
Maxwell 

I’d like to see what the results were. 

John 
Craynon 

That was one of my problems. 

David Bell Here’s the other thing in terms of organization.  On the table of contents my intent 
was, because this is such a massive document, not to give you a table of contents up 
front that’s twenty pages long, but details each of the section.  But rather a simplified 
table of contents that is, (unintelligible) starts on this page; executive summary; 
chapter 1, 2, 3, 4, 5.  Then at the beginning of each chapter a table of contents for that 
chapter.  And I think that makes it a bit more manageable and we can go down two or 
three levels. 

John 
Craynon 

Well, eh, yeah, and even in in in the chapter table of contents. I mean, you know, 
when we’re talking Section 4.2.3.4.1.1.1.1.  That may be a little too far down to go in 
a table of contents. 

David Bell I think it’s currently set up to go only, what, three?   
Jose Sosa Three points. 
unknown Four. 
Diane 
Shawley 

I think four. 

David Bell We can cut it off at whatever you feel comfortable with.  The reason why I went I 
think to four levels was because it got down to the regions.   
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Diane 
Shawley 

I think you still want, I mean, don’t skimp on this, on the description in the index. I 
think, and I think you have a good point of having a useable if anything I would, you 
know, if you think it’s also useable to have a better or more detailed list in the front 
of each chapter. 

David Bell You mean table of contents. 
David Bell Table of contents. 
Diane 
Shawley 

But, if you some people judge a book by its its cover and so you want to think about 
what people are going to think when they first open it and look at it.  Although we 
shouldn’t do that, but sometimes we do that.  So, you wanna make sure that it fairly 
represents everything that  you’ve covered.   

David Bell Well, this will be you know that’ll be the sort of of a feedback that’ll be helpful on 
the PDEIS when the whole thing is put together. 

Diane 
Shawley 

Right. 

David Bell And everybody says you know here it is? Un four levels in the front. Yeah. So 
anyway, that’s, that’s where we are in the other chapters.  And all of those ancillary 
chapters they’re in various stages of having stuff fed to them.  So it’s not like we 
haven’t started. 

John 
Craynon 

I just wanted to make sure that that that whatever you needed from OSM would get 
to you in a expedient manner so that it’s not a matter of delay.  And since John had 
already contacted me about chapter 5, I wanted to see if there’s anything else.  That’s 
why I … 

David Bell Six will be perhaps a little more work for you because we need the qualifications of 
folks who have been doing the writing.  And I sent out a, a didn’t I? I’d sent out a 
form.  

Caroline Bari I got. I have,  I have a list of preparers from them. 
David Bell All of them?  You might want to take a look… 
John 
Maxwell 

Not all of them 

Unknown No it’s not  
David Bell Because I think you’ve had more people contribute. 
Stephanie 
Varvell 

Well and then some people were like nrrrrr.  Like no it’s not optional. 

David Bell Right.   
John 
Craynon 

Yeah, I didn’t say anything. 

David Bell And we need to go into their education and all that stuff. 
Stephanie 
Varvell 

I copied yours off of something else you did not give away that easily..  You did not 
provide any sources. 

John 
Craynon 

It was it was probably a lie anyway. 

Stephanie 
Varvell 

It was the bio that you provided to (unintelligible)  I used the bios that yeah for 
everybody so 

John 
Craynon 

For the EIS team. 

Stephanie 
Varvell 

For the EIS team.  So, I made sure all those folks got listed.  But a couple other 
people… 
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John 
Craynon 

I was I was I was modest in that bio. 

Stephanie 
Varvell 

Well it was just one line. 

John 
Craynon 

I won’t be so modest…  

John Morgan Three pages, John, is not (unintelligible). 
Stephanie 
Varvell 

We could (unintelligible) 

John 
Craynon 

It was a detailed CV I was thinking about having published 

Stephanie 
Varvell 

Yeah, we need to review the list in current CV form (unintelligible). 

Various (unintelligible) 
David Bell So back on the schedule.  If we, using these dates… Actually if you can.  Okay.  I 

have to add some dates here.  You get the you get the camera-ready on the 29th of 
March. O.K.  The public meeting schedule…  Well yeah, but, but it basically goes 
from the end of or the first of the 4th of February or 4th of April until the 2nd of June. 
During that time you would have your five or however many public meetings.  

Jose Sosa We got the locations? 
David Bell That’s that’s kind of critical on this.  I need to know where where we want to hold 

them.  We’ve given you all recommendations on where to hold them. 
Various (unintelligible) 
David Bell And, my, my list and the current and the current schedule shows us holding those 

five meetings, five successive Thursdays starting the middle of April. Ending before 
Memorial Day. Which I thought was important.   

Stephanie 
Varvell 

I, I don’t know that part (unintelligible). That’s one of the first things I actually 
brought up to them and I don’t think that they could see the schedule in a way that 
would allow that to happen. 

David Bell So we’re probably pushed out a little bit?   
Stephanie 
Varvell 

You may have to have a two week break or something there and do so many and then 
do so many more. 

David Bell That’s fine 
Stephanie 
Varvell 

I know that was one of the first things that in our view went down.  We’re like no 
we’re not going to push them early to get it done by Memorial Day. So don’t mention 
it again. 

David Bell Okay.  I just don’t want it scheduled the week of Memorial Day. 
Stephanie 
Varvell 

Right.  I know.  We won’t.  

David Bell Or, the week before the Fourth of July either. 
Stephanie 
Varvell 

We’re aware.  That’s the other thing (unintelligible). 

David Bell So I purposely… 
Stephanie 
Varvell 

I know. 

David Bell And given the dates we had some flexibility. 
Stephanie Right.  I I I don’t think that we can say that we’re going to know exactly which 
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Varvell places we’re going to be until we make the (unintelligible). 
David Bell Just realize, of course, we need lead time.  I expect that there’ll be well over a 

thousand people attending each one of these.  Which means venue becomes 
important.  Security becomes important and you know all of those sorts of things. So 
I gotta be able to contract with each of those facilities.  And then Peter and Chris had 
had talked about additional things like live streaming, like… 

John 
Craynon 

I think that idea’s dead. 

David Bell But, but all of this just for your benefit all of this is reflected in a public involvement 
plan.  Draft Number 2. We had one for Number 1.  I will put together a PIP #2 and it 
becomes our go by, our checklist, our bible for how the public involvement is being 
done. 

Stephanie 
Varvell 

Okay 

David Bell And as your (unintelligible) will tell ya, you just don’t do it. 
Stephanie 
Varvell 

Yeah. 

David Bell It takes a lot of planning.  A lot of thought. 
Stephanie 
Varvell 

Right. 

David Bell To, to, to shape the message and send it out. 
Stephanie 
Varvell 

Okay. 

Diane 
Shawley 

They’ve been hustling us. 

Stephanie 
Varvell 

Yes. 

Diane 
Shawley 

They know they know how much advanced planning…  

David Bell Yeah. 
Diane 
Shawley 

And how important it is.  

John 
Craynon 

Chris. Chris wanted it done before Christmas. 

John 
Maxwell 

And it will be 

John 
Craynon 

No, he wanted to have the plan in place before Christmas. 

Stephanie 
Varvell 

Yes, he did. 

Unknown Well last year. 
John 
Maxwell 

It will be.  

David Bell I was going to say contract ends the 31st of October.  I hope (unintelligible). 
Various (unintelligible) 
David Bell But so I’m I’m a little anxious given the fact this is the first of February. 
Stephanie I understand. 
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Varvell 
David Bell And I keep beating up (unintelligible). And I’m sure he braces it with you.  I’ll work 

this schedule and I, I’ll also give you a second schedule that has additional days for 
the cooperating agencies, additional  days for our inter,  our reconciliation meeting.  
I’ll give you, you know fantasy land and you all can decide whether or not there’s 
room to do that.   

John 
Craynon 

All right. Well, we’ve had a pretty full day.  

Randy Sosa A couple of things still the mainly the issue about Joe and the conference that he’s 
going.  Anything that’s surfaced about that?  

Joe Zaluski The, the director’s going. Right? 
Diane 
Shawley 

The director’s going.  I suggested that pick up the phone and talk to Joe Pizarchik 
and have them work out who’s going to say what and he he can’t talk about this 
process he, he can’t … 

Randy Sosa That wasn’t his intent.  Right?  
Joe Zaluski That’s easy because I don’t understand the process. That’s easy. 
Diane 
Shawley 

(unintelligible) I know he intends to discuss.  He will talk about the direction that the 
rule is heading and he proposes.  The probably the main elements so he wanted to 
coordinate as much so that you discuss different aspects. 

Joe Zaluski I’ll give him a call this week 
Diane 
Shawley 

Yeah.  I think he would appreciate that. 

Joe Zaluski Okay 
Various General discussion regarding meeting. 
Randy Sosa And the other thing I have, John, you’re going to follow up with kind of a summary 

to be able to make sure everybody’s on the same page.  Right? 
Various Un, End of meeting. 
 (36.28)  End of recording. 
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JC 
2:18 

Change in elevation is not that. The definition of material damage in the proposed rule focuses 
on loss of stream use, impairment of use.  

BM  And the only way I could sort of try to twist the words around to say this might end up  
(unintelligible). If you had a coldwater fishery that was high gradient, you subsided it and 
made a huge pool, somehow it warmed the water up, water’s not moving fast, that somehow 
you might change the use of the stream from cold water to warm water.  But, that’s a very 
unique scenario.  There’s been some allegations before where a change in stream elevation 
has resulted in a change of use.  But I think most of us would agree that most changes in use 
are going to come through water quantity and quality impacts in general.  And so, I’m just not 
sure, one question I had was, is this how you guys used this in developing the numbers? 

JMa  (unintelligible) 

BM 
3:01 

O.K.  Well, then that clarifies for us at least the … 

JMo  The production shifts preceded this by months. 

BM  So, the production shifts may not necessarily be in concert with some of the text then? O.K.  
Then we need to probably work to get those.  Because, obviously, as soon as I read that, I’m 
looking at the production shifts, saying there’s predicted increases in underground mining.  
Well, those predicted increases in terms of production are going to be off because this was 
misinterpreted so  
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JZ 
3:36 

I’m going to relay to you what my understanding was in a debate with Bill, not a debate, 
discussion.  Tell me if my understanding is inconsistent with what you just said. I remember 
the scenario was if the depth to cover is less than 400 ft that, and there were streams were on 
the permit, there was a big discussion of what a permit is for a deep mine.  All that aside, let’s 
assume the shadow area is not on the permit.  If the depth to cover was less than 400 ft, the 
question I asked Bill was, if there is a stream in that zone, you’re telling me Bill, that you would 
not issue a long wall permit.  His first answer was “That’s correct.” His second answer was “In 
Tennessee we can design ways to work around that.”  We can work the long wall panel around 
that stream.” Whether that’s operationally sound would depend, I guess, on (unintelligible)  I 
don’t see that happening. 

SG  I don’t think he said Tennessee.  I think he just said he thought there was a way to redesign 
long walls regardless of where they were. 

JZ  But the bottom line I heard was, we would not issue that permit if it was predicted. Is that 
inconsistent with your understanding now? 

BM 
5:00 

Absolutely, basically Alternative 5 would be a prohibition on subsidence.  And as long as 
subsidence doesn’t reach the threshold of material damage, then the permit would be issued.  
I mean, you could subside a stream, change the elevation, you’d require repair, let’s say, but…. 

JZ  I remember that discussion and he said the magic number, Brent, was 400 ft.  

BM  Well that’s a Pennsylvania rule‐of‐thumb.  It works for Pennsylvania. 

JZ  But the bottom of the discussion, or the end of the discussion was, the permit would not be 
issued. 

JC  If material damage is predicted 

JZ  Which does not necessarily, by definition, include sinking a stream. 

JC  If you change the designated use of the stream, which is a possibility, like the scenario Brent 
was just talking about. You change it from a cold water fishery to a warm water fishery, 
because of the stream morphology changing as a result of subsidence 

JZ 
5:55 

So I could sink it, but not change its use.  I don’t mean to be flip.  

BM  Absolutely. 

JC  Exactly right. 

BM  Most designated uses are described based on water quantity and quality, not on stream 
morphology. Underneath state, so, I mean, if that was true, what you were saying, of what Bill 
said.  I not sure who this Bill guy is (unintelligible).  You guys have these conversations and I’m 
not really sure what Bill is telling you.  

JZ  These were in fairly public rooms, where we had these discussions in.  My question was, 
because of the production issue, the modeling, do we take that type of production out.  That, 
we’re going to lose that long wall and the further answer, I can tell you a couple of weeks later 
was, all we have to do is double room and pillar mining.  That came from OSM. Again, I think 
that’s operationally very difficult.  But, that said, that was the backup to the position that 
we’re not going to issue the permit.  Rather than lose the reserve, we’ll mine it conventionally 
and just increase, double the size of the mine, so, that’s where we’re coming from.  That was 
the assumptions we were told to make. 

BM  And, I understand what you’re saying. Bill is like an X‐file, I know he exists but I never see the 
guy. 

JZ  I’m going to drag [him] up here next time. 
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JC  This is part of the reason the meeting was scheduled for 9:30 (unintelligible). 

JZ  So, what I just told you is inconsistent with what you’re understanding. 

BM 
7:29 

Oh, absolutely. I personally think, if we had Bill here, it may result in Bill and I having an 
interesting conversation. But, that would end up being a prohibition against subsidence.  No, if 
you think about it, the other thing is, could you actually rob water or cause water loss from a 
stream, would that automatically reach the threshold of material damage.  Say it was flowing 
at 10,000 cfs and now it’s flowing at 7,000 cfs, my answer would be, yes that’s allowable.  As 
long as that stream still meets it’s designated use, that would be allowable. (unintelligible) 

EL 
8:06 

We’re all here debating between the hypothetical and the realistic scenarios.  Because I can 
assure you, if I go with the permit application to OSM, I tell them that I’m going to sink the 
bottom of a river 20 ft, they’re not going to give me a permit.  Because, how can the regulator 
be assured that that will not impact the hydrologic conditions of the stream?  

BM  The regulator knows that it’s going to meet, permits.  We don’t have our blinders on.  In 
southwestern Pennsylvania we don’t have our blinders on saying permit application says no 
impact.  Actually, there’s descriptions of impacts it’s just never going to meet the threshold of 
material damage. And the regulator has to meet a finding that’s not going to reach that 
threshold. But, I mean, we’re not morons out there in that long wall mining isn’t subsiding 
streams. In fact, we’re monitoring it, we’re watching it happen.  

EL  No, what I mean is how can the person who’s supposed to issue the permit be assured that 
material damage will not occur? In my experience… 

BM  No one has a crystal ball, but again it’s through this increased baseline data collection as part 
of this proposed rule.  More information you have, the  theory is, the theory is the more 
information, the better the prediction and the better analysis. But, in the end the permit 
author, the regulatory authority has to make the permit finding that he believes that material 
damage is going to be prevented.  Now, is he going to bet his house on it?  I doubt it, but the 
theory is that no permit is being issued. So I just want to at least pick out one example where I 
was getting very confused.  And, I’m glad to hear that this was not getting carried in the 
production analysis. That this was just, whoever wrote this might have been confused. And, I 
understand why you guys get confused. Oh, well, I understand why you get confused because I 
remember the first meeting in Atlanta or whenever we were at least talking about 
underground mining, that a lot of us were confused about underground mining. So, anyway… 

SG 
10:16 

And I think we’re still somewhat confused about the application of the rule to underground 
mining.  

JC  The x‐files Winters.  

SG  I won’t say that we totally did not consider some of those.  I think that there’s that uncertainty 
about what might be applied.  

BM  I really think that if a lot of your predictions are either production shifting our west or shifting 
underground, let’s say regional shifts underground like in Appalachia, we need to have a very 
serious conversation with Bill, the Director, and others who really envision how these are 
going to be applied to underground mining so that you guys can make the impacts reflective 
of the rule. Cause, my understanding of it might be different from Bill’s. But… 

JC  No, I think what you’ve described here is consistent with the way I understand the intent. 

SG  And I agree, we should probably change this wording on the decrease in elevation by itself.  
But, I think we still think there will be situations where long wall mining will not be allowed, 
that’s currently being allowed. 
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BM  Absolutely. Because right now, I guess allowing long wall mining is not premised on changing 
stream use under SMCRA. Now, clean water act people would have a heart attack if they saw 
that, but under us, we wouldn’t be regulating it. So, absolutely. 

JC  But, I think the clarification of what material damage means, that is creating a national 
definition that focuses on that change in stream use and in groundwater designated use may 
have the effect of, in some places, preventing long wall mining.  

JZ  This was the whole basis for that disingenuous letter, which is, I’ve got out on the wall. 
Because, again, we mentioned Kentucky includes the shadow area as part of the permit.  And 
the reason for the debate, John, was if our permit’s going to be denied if we cause material 
damage off‐permit we’ll just permit the stream. And Bill went, the mysterious Bill went 
through the roof. And we got, I think Nancy signed the letter, I’m not sure who drafted it, but 
we got accused of being disingenuous.  But, the reason for the argument was that, we were 
told, the law won’t permit, would not be issued if it caused material damage off permit. So we 
said, easy, we’ll keep the stream on the permit. And I’m telling you Brent, that was  a debate, 
we thought that was put to bed . Now, what you’re saying makes much more sense, I’ve got to 
tell you.  But, you have to understand, OSM has to understand, we have done an analysis 
based on what we were instructed to do,  

JC 
13:03 

Well, and I will tell you, and I’m sorry (unintelligible), I will tell you that the most common 
phrase I have uttered in the last month and a half is they did exactly what I told them to do.  

Unknown  We did. 

JC  And, you know, there, that is key.  I have applied my professional judgment, which has been 
questioned, but that is the key. And, you know, I think as Dianne was saying now the idea is 
let’s figure out how we get to where the powers that be want to go.  

BM  But just to sort of sum up subsidence, you know there are two standards, right? You minimize 
impacts to the hydrologic balance in a permit area and if you’re outside the permit area your 
regulatory standards prevent hydrologic impacts to the material, that cause material damage 
to the hydrologic balance. So, therefore, I think what you’re saying is that someone would say, 
O.K. how much (unintelligible) the stream if there’s a different standard. The inside the permit 
boundary is minimized, the outside (unintelligible). I’m just going to redraw that line. And then 
I’ll have some regulatory relief.  

JZ  We do that in Kentucky already. We consider the shadow area as the permit.  I think there’s 
only two places in the county, John, that do that.  

JMo  Utah and Colorado. 

JZ  Yeah, that do that. And, we thought, ah good, we’re saved. And that’s why we had, the reason 
I’m telling you that, that’s why we had the debate. The merits of it aside, we had the debate 
because I asked Bill, so you would not issue that permit if there was predicted impact on the 
stream. The answer is yes, we would not issue the permit because that is material damage, 
sinking a stream. Now, there’s ways to mine around it. Again, I find that very difficult to 
believe. But, we had a whole discussion. I like your interpretation much better. 

BM   Well, my interpretation is strictly that of the definition, that  what constitutes material 
damage is changing use, not subsidence. Now, subsidence can result in change of use but 
that’s different. So, yeah, I just want to be clear. That was a  biggy that I saw. There’s other 
inconsistencies and you’ll see some of the comments.   

SG  I think we reword that. But, our understanding is still going to be the same. That there will be 
cases. 
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JC  There will be cases (unintelligible). 

SG  But, that change of elevation could also result in, not every time.  

JC  Yeah, not every time. 

SG  There will be potential for that to be a material damage.  

EL  And that’s why there is a percentage of impact allocated to underground mining. It’s because 
that small, if you wish, number of cases in which the subsidence will cause material damage.  

BM  Absolutely. (unintelligible) any subsidence (unintelligible) The next thing is, we went though 
(unintelligible) coal, we went through mischaracterizations. The other thing, and I’ll just get to 
the real big one that…  

SG 
15:58 

Was there any other mischaracterizations that you thought? 

BM  There are some in there but that was to me the real elephant. But then there’s some slight 
(unintelligible). 

JC  I think there’s one that may show up as we talk about (unintelligible). As we get to the 
discussion of Alternative 5. 

BM 
16:17 

The other thing, that is the methodology. Both in the comments and the call we had 
yesterday, the formal elicitation process. I think what people are struggling, first off, some 
folks; there’s three issues that I see. Some folks think there’s a mathematical model that’s 
going to get presented as an appendix, or some sort of model. Those people that were on the 
call yesterday are the ones that are used to reviewing NEPA documents.  That have a lot of 
models, you probably know what I’m talking about. And, so to them, for whatever reason, it 
wasn’t conveyed, and I think you were very clear there wasn’t going to be a mathematical 
function that you could provide different inputs into and get different outputs. But, that was 
one thing, that people were confused that there was going to be a model. But, that was lesser 
of an issue. The next was going to be the fact   there was big confusion that in the writing it 
talked about a stochastic model that was being developed. O.K. It’s in there, I could point to 
the page, not take the time. And what was very confusing was, how was this stochastic model 
different than the model that was used and are these numbers in the Table up on 4.14 and 
some of the other summary tables, are those, are those metric numbers going to then 
change? Or, are the  stochastic results part of that, or confusion as to they say they’re going to 
do a stochastic, they haven’t provided  us information about it yet and what are the results 
they’re presenting really reflective of.  So that was another people were really confused of. 
And, some were quite angry, o.k.? Cause they thought they were being forced to review a 
document that wasn’t complete. And, therefore, they can’t really comment on it because, 
we’re not sure if these numbers are going to change or not.  So that was another issue. And 
just real quick, can I get a response to this stochastic, is it implemented in here? The numbers 
on 4.14 with the stream impacts, are they going to change?  

EL 
18:23 

Well, let’s clarify the concepts first. The numbers you have there, I mean when the expert 
panel came up with the estimation of the impacts, we had one number for each impact. 10%, 
20%, 30%, whatever it was. So, the stochastic model is just a way to reflect that even though, 
if our tables show one number, that number is the most likely value in our expert opinion 
within a range. So that range would define, you know, the probability of certain impacts to 
occur, but always the most likely impact is the one (unintelligible). 

BM  But,  I mean, would you be then, I guess the question would be, on these numbers on 4.14, 
which I’m just picking the stream impact one, but you could pick the production, are they 
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going to then be, have limits placed on, or ranges then associated from the stochastic.  Will 
there be another column or something that might say, the most common one is 110 stream‐
miles but, or 43 stream‐miles, but really it could lie anywhere between 30 and 50 stream‐
miles.   

EL  That’s correct. 

BM  I mean, is that what you’re going to then, I mean, there is a piece of data that will come out of 
the (unintelligible). O.K. 

SG  Yeah, that was the comment in the meeting in Lexington also on production impacts was to 
give a range (unintelligible) median number. 

JC  And one of the reasons for that is, inside the beltway when a number stands alone it takes on 
a life of its own.  If it’s a range number, there is implicit that there is a, you know, it’s the 
accuracy precision bar like you drew in the meeting in Lexington. That, if there’s a single 
number people assign it a hundred percent precision and accuracy, which may or may not be 
there. They don’t understand the error bar around it, etc… But, if you give a range, implicit in 
that is more uncertainty. And that, I think, is one of the key ways, key factors there is that the 
real desire, unless you can, you know, I mean there are those folks who want to know the 
alpha and all of the factors there but for the general population readers or for the multitude 
of reviewers internal to the government, by having a range implicit in that is an understanding 
that it’s not as precise as a single number.  

EL  And we noticed that during the last meeting in Lexington, just because Bill seems to be very 
happy with the idea of having a range, while Harry was kind of, (unintelligible) another 
character, but he thought that probably the ranges are too wide and he wanted them to be 
very, very narrow. So they were very close to the number we were reporting there.  

JC  Well, he wanted the alpha to be… 

JMo  But also there’s probably some more data analysis we need to do on that table anyway based 
on life of permits because we know the acreages and I think the data we got back from the 
states (unintelligible) 

BM 
22:03 

Then how are they reflected (unintelligible) mining permits, how are they reflected in those 
tables? 

JMo  I don’t know. I’m saying that going back to the raw data we had certain mines, underground 
mines, and other facilities. But then then (unintelligible), which also affects the annual stream 
miles is something we need to look at. So I think that’s, in my mind, still part of a work in 
progress. Because underground mines in Kentucky, showing 2008 is because, as Joe just said.  
Shadow area is part of the permitted in Kentucky.  

BM  Yeah, Edmundo and I had that conversation on the phone about the permit acres. But, those 
aren’t bonded acres.  Then you guys’ definition in here is bonded acres. So, Kentucky should 
be subtracted out and just…  but anyway the last, and I think most important comment, that 
again, these are overarching that I just want to make sure you guys understand is for the 
methodology.  You guys did a really nice job and when I speak here I’m just going to use 
terminology to convey my point. I have the utmost respect for the amount of effort you guys 
put forth. So don’t take anything I say as not respecting the work you’ve done. But, in the 
methodology you guys did a really nice job on 4‐2, 4‐254  or somewhere in there, of walking 
the reader through an example of how a production shift would be calculated. How you 
convert to thermal units and then how you look at the percentage of mining that’s in ’08 and 
assume that would remain constant between underground and surface for certain things and 
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just add, I mean you’re shifting production and you walk the reader through with tables and 
illustrations and discussion that anyone then can say, although I’m not really sure why you 
chose Alternative 4 to walk the reader through, I wish it had been Alternative 5 but, I mean, it 
doesn’t matter.  But anyways, you walk the reader through that. Everyone can understand, 
you don’t have to go through Alternative 1, Alternative 2, Alternative 3, and Alternative 5. 
That everyone knows how that is calculated. And then, but what happens is, is the story that’s 
told is that this group of experts, who aren’t defined, although one of the criteria in this expert 
elicitation process is identify who’s on there and their qualifications. That was another big 
comment, that I thought that would be easily rectified and you guys would just put your 
names down and your qualifications. But that you basically say that a lot of professional 
opinions went into this process and you sort of start with this description of how it was done, 
with the assemblage of experts that would present different scenarios and they’d make 
judgment calls. And then you sort of go off and give the final results. Which are the final 
production numbers. And not walking through, the reader through a thought process like you 
did for the production shift, of an example.  I have a guy here with more experience and 
looking at coal reserves and permitting than anyone at OSM and all of us combined. And what 
we did, is we asked him,  if you were to have to stay off a hundred feet, or 300 feet off a 
stream, and your property on average in Appalachia is 100 acres, what would that do to the 
mine? I really think, because it is so black box, you guys really need to give some of these 
examples of types of questions and threshold numbers. There’s still judgment and there’re 
assumptions, but at least the reader knows what you’re talking about. Because a lot of people 
are confused over what went in behind the closed doors. And so confused, that some people 
think the elicitation process was getting  experts together that developed a mathematical 
model that’s  going to be presented here very shortly.  

JC  And on the other side of that is five guys and a case of beer. 

BM 
25.51 

Yeah. I mean, as far as (unintelligible). So providing an example, I would really, for the types of 
conversations. You know, did you use typical mines. I was still confused until I called 
Edmundo. We gather all these mines. Like, I gave a surface mine and long wall for 
Pennsylvania.     I was unsure, and so were others, if that was actually used or not. And I’m o.k. 
if it wasn’t. But, it wasn’t real clear if that was part of your elicitation process. Certainly, you 
guys had the information.  

SG  That was going to be part of the industry contribution. Was getting their input on typical 
mines of their own plus one’s we had as a check. That’s what we got pulled off of.  

BM  Well , all I can say is that basically if you look…  

JC  Because of concerns about leaks, we see how that worked out.  

BM  (unintelligible) If you really look at it, the real important parts are that you understand the 
rule, and describe it correctly, and then a lot of the other filler material, I mean, I’m really o.k. 
with.  A lot of the hydrology filler material. But, the other big unknown is this method, I mean 
really the crux of this is this methodology and those magic numbers (unintelligible) and it’s a 
black box right now.    

SG 
27:06 

I think Edmundo actually had in there names of us, I cut that back out thinking we might be 
better to include it later in an appendix.  Do you think it would be better… 

JS  There’s a chapter that basically, what’s the chapter Dave that requires the names of… 

DB  Contributors.  

SG  Yeah, I thought that would be in there. But you think we ought to… 
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JMa  Maybe it ought to be in the part with the methodology.  

SG  Is that what you’re saying, you’d like us to put that up front?  

BM  Here’s the big criticism, 4‐252, there’s five, there’s seven points that have to be met in order 
to be a subject matter expertise. You guys go through this. It helps build your case that you’re 
not just a bunch of baboons out there that, I mean, seriously. You’re basically building your 
case that, to justify these numbers. The very first one, possesses necessary knowledge and 
expertise,  the forth one, willing to be identified publically with their judgments. 
(unintelligible) We were getting comments, listen man, one of the requirements is to give your 
expertise and who are you and haven’t met that. And so, I don’t think it’s a huge thing, but I 
think you should just (unintelligible)   

DB  Well, do you think it should be here in this chapter or…   

BM  At least referenced to. 

DB  A cross reference to chapter… 

JC  If it said the panel of expertise is identified in.. 

DB  See, this is one of the flaws and one of the dangers of reviewing drafts of drafts.  

BM  I know.  (unintelligible) 

DB  And, it’s too bad that folks seized on that point to go off the deep end when had they seen the 
entire document or a refined version of the document then that might have been… 

JC  And that actually was part of the message we carried on the phone calls to the cooperating 
agencies was, listen folks, this is a draft of a chapter seen in isolation. And, I think Brent, you 
actually made this point on the call, when you see the whole thing and how it fits together, 
you know, it’s like criticizing a piece of a puzzle, without seeing the whole puzzle.  

JS  But, I think I also see what Brent is saying. That perhaps in Chapter 4, there should be in that 
section where the methodology’s described a (unintelligible). 

JZ  Maybe I dreamt this but we did have our names in there, who was on that group. And I swear 
a NEPA editor, I’m not sure if it was ours or yours, contacted us and said you can’t put the 
names in text, you can put it in the chapter where you list everyone’s qualifications and who 
the contractors are. But, not in the text of the EIS. Maybe I dreamt that. 

BM  Yeah, you might be right. I personally, all I know is..  

JZ  Because Steve took them out, I remember that. (unintelligible) 

BM  4‐252, and  even if you would just have in there cross reference that, and it’s a minor one, the 
more bigger one was just the black box.  

SG  Actually, I think it was  just my personal preference. I thought it would be better not to in the 
chapter but to have it referenced. But, we didn’t actually reference it. But I thought that 
would come. So which way do you think would be best? 

JC  Well, I tell you the comments was put it right there. That was the sense of the comments that 
if you have this professional expertise that’s a part of this formal, or informal, elicitation 
process… (unintelligible) I think maybe a compromise way because the contributors section is 
going to have all the descriptions and all of that, is a panel which included this level of 
expertise. These mining engineers with this type of experience and these kind of, you know it’s 
not… 

JMa  It’s just going to be something under list of preparers.  

SG  I just thought it seemed a little egotistical to stick it there. 

BM  Understand, but people right now, you know, basically, the crux of this is based on 
professional judgments and right now a lot of folks don’t know your names. There are people 
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that do, but there are a lot of them that don’t. We’ve got to tell them that you guys have this 
expertise.  

JC  And let me throw another point out here because we’re talking very frankly today. The fact is, 
part of the real advantage of this team of expertise is the balance between Morgan 
Worldwide and ECSI in these matters is seen by a lot of folks as being a very good thing. And 
the fact that you all came together and worked on this and agreed to the methodology I think, 
for a lot of folks, will be seen as it’s not industry bias, it’s not anti‐industry bias that there 
really is a professionalism in the way it was done.  

JZ  I find it stunning myself. (unintelligible) 

JC  A lot of people do, actually. But, in all seriousness without making too much light of the point, 
I think that is a real strength of this team and it’s very important. And, the fact that this 
process worked through that kind of contribution is not something to gloss over.  I think it will 
help people have a higher level of confidence in the way things were done.  

SG  One last time you want us to go ahead and put the names in the chapter or maybe refer in 
back, have just a page that’s (unintelligible) 

JMa  It’s probably best to come out of where we have the list of preparers because one of the 
comments was, we refer to the team and it shouldn’t be the team we are referring to because 
it’s an OSM document. 

JJ  To Steve’s point, I think you ought to  have, I think that some of that methodology at least the 
detailed methodology, you ought to put it in an appendix.  Then you can put names in . Then 
you are also on the list of preparers. So you can see that we had these engineers, these 
engineering groups. Here’s who did it. It was not just ECSI, Morgan corroborated, 
collaborated, whatever. And, you know, so it shows, but at this point of the review is it 
relevant now, people want to know but is it necessary? (unintelligible) 

NS  Do you care about the names of the companies or is it their professional (unintelligible). 

JC  It’s the professional qualifications.  

BM  It was just part of the, the methodology section is that, people really wanted, how you walked 
people through, and it was done well. You know, coal production, you did graphs, figures, or 
tables of how you walked the reader through. Just there needs to be some, because I 
truthfully don’t understand the key tables and, you know, and people are asking me that. 
Clarify to them of how these key tables in 4‐14 were developed and I’m not even sure if refuse 
piles are in underground (continued in Part 4) 
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BM  Brent Means  OSM 

DB  Dave Bell  Plexus 

DS  Dianne Shawley  OSM 

EL  Edmundo LaPorte  ECSI 

JB  Jeff Baird  ECSI 

JC  John Craynon  OSM 

JJ  Josh Jenkins  Mactec 

JMa  John Maxwell  Polu Kai Services 

JMo  John Morgan  Morgan Worldwide 

JS  Jose Sosa  Polu Kai Services 

JZ  Joe Zaluski  ECSI 

NS  Nancy Sloanhoffer  OSM 

RS  Randy Sosa  Polu Kai Services 

SG  Steve Gardner  ECSI 

SV  Stephanie Varvell  OSM 

 

BM  … surface mine impacts in there, and so there needs to be some major assumptions sections 
like you do in the methodology. But, this isn’t really applied. These assumptions aren’t really 
the detailed ones that went into your thought process. These are just overarching ones that, 
that are to the whole methodology not, like, regional assumptions. Like let’s say in the east 
you guys are assuming the average permit has five streams, and it’s 200 acres; therefore, you 
if apply such and such thresholds that you can’t mine that particular one. So, that went into 
feed into the overall production loss. You don’t have to cover all your bases but I think there 
needs to be something that demystifies those numbers.  

EL  That was discussed at length again, with Bill… 

SG  I’m really sorry he’s not here. 

EL  Well, you met him in Lexington. 

  Quite honestly, maybe Bill then trumps… I need to talk to Bill. I really need to talk to him. I 
talked to him yesterday, I probably need to recall him back.  

EL  Actually, you talked to him so you know he’s real. O.K.? No, you met him in Lexington. 

BM  I know Bill very well. (unintelligible) 

EL  He and Harry were at our office and we discussed methodology similar to that one that 
illustrates the logic through an example. 

JC  Yeah, and I think we’ve already talked about the need to do that. Well, we could move into 
more details, but it already 15 minutes after 12. So, it’s probably a good time to do a lunch 
break. We’d probably be hard pressed to back here by 1, 1:15. 

DB  Who’s involved with the meeting with the Director? 
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SV  It’s actually been cancelled. 

JC  Brent, anything else because I know you’re probably going to depart. Going back to Harrisburg 
so (unintelligible) 

BM  Not really other than the last overarching (unintelligible) was the benefits. You’re going to see 
that there’s a lot of folks who didn’t, they provide some examples of why the benefits aren’t 
(unintelligible) out. Those are the big ticket items.   

DB  Benefits in the context of what Dianne was speaking to this morning? 

BM  Yeah. Just all production based and stream mile impacts (unintelligible)  

SG  I did hear earlier that Dianne said move methodology back up to the front? 

JC  It was actually me because that was a comment we got in a number of (unintelligible) at each 
of the individual alternatives. They felt that overall organization of the chapter would be 
better to talk about the methodology before talking about (unintelligible)  

EL  We said that it had to be 4.0. Where it ended up, I don’t know.  

DB  The concern was that it was going to take all these pages before you got the actual analysis 
and folks would be critical of the fact that they waded through all this to get to (unintelligible) 

JC  So we’re probably going to encounter that anyway. 

BM  The flip side of that is, what happened, you’re going to see the comments that people started 
reading, where [did they] come up with all the numbers at.  Then they get back to 4.7, so oh I 
made a bunch of comments and there was no methodology so disregard. (unintelligible) 

DB  Here’s another thing. Maybe having methodology at the end is comfort for those that love 
reading methodology and we could have a cross reference to that in the introductory 
paragraph. 

BM  There is one actually. 

JC  There’s also maybe yet another one, idea, and somebody, I think, has already thrown this out 
is that a summary of the methodology section but then an appendix, what Josh said, an 
appendix of the details with the methodology. 

DB  The problem with that, putting it into the appendix, is that it’s going to separate it from the 
base document. Because I anticipate that this will be in at least two volumes. And, one of the 
volumes will be nothing but appendixes. So, if we do that, you’re really forcing people to go 
hunt for it. 

JC  Maybe what you do upfront is say, in a more expanded way is that some methodology. The 
methodology that (unintelligible) this analysis is included in Section 4.7 and… 

SG  How long is it actually? 

DB  249 to 270.  What is that? 31 pages, 21 pages 

SG  That wouldn’t be that much to have it up front, would it? 

BM  But, it’s lacking some of the examples that hopefully get included like some of the 
(unintelligible) 

JC  It could turn out to be 30 pages, easily. 

DB  So, that was the reason we stuck it there. Because the alternative was to stick it in the 
appendix. 

JC  We can strengthen, I think there is some logic for at least having a brief discussion of the 
methodology up front because we did, that was an over, that was a comment that I saw when 
I was looking at Alternative (unintelligible) 

DB  Can you think about that and tell us… 

JJ  Can you footnote it? Can you footnote who did it? 
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DB  Who did what? 

JJ  Maybe talk about the methodology just by professional experts and then just put a footnote. 

DB  We’re talking about the whole section, different things, so naming pieces is a minor, relatively 
minor point. Your point is, people didn’t understand all of this until they got back here. 

JC  Right, exactly. And, that was a lot of the oh, never mind during the teleconference. 

BM  They spent hours commenting, saying these numbers are crud where’d they pull them out of, 
and then, oh, never mind (unintelligible). But, you guys did warn them, there was something 
(unintelligible) see the methodology (unintelligible) People just read through it. The very last 
thing, the very last one and then we’re going lunch is that… 

EL  This is your third last. 

BM 
6:56 
 

(Unintelligible) to me the most important table for me, but not for everyone, is 4‐14, on page 
4‐14 and 4‐15. And, I wasn’t the only one who brought this comment. And, you’re going to see 
a very long comment from me, but, I still, and just very surprised, and the numbers are what 
they are. I don’t have that much vested interest in the numbers per se. But, I have a hard time 
understanding, and it needs to be described, of how currently we have 110,  111 miles of 
streams being impacted, throughout the U.S., O.K., and through 196 pages of proposed rule 
with a lot of complex stream protections, we’re going to take 110 miles and whittle it down to 
the preferred alternative to 94 miles. So, at the end of the day, this whole effort, and I’m not 
going to, and again, you guys have expertise, but to me, I want some dialog on that. What’s 
still impacting these streams because either you guys aren’t understanding the rule or we’re 
not understanding the on the ground effect of this rule. And to me, it’ll never sell to the public, 
Congress, to anybody, that if we have this have this huge rule, that we’re only going to save, 
say, 15 miles of streams. With my $60 per stream mile for fishing trips, that’s not a lot 
(unintelligible). I’m not asking you to change the numbers. I don’t care about that, I think they 
need to be described. Because, if I have that questions, everyone’s going to have that 
question. So, where are the streams being impacted? Surface mining? Underground mining? 
What region?  

JC  Yeah, that is a… I will tell you part of the bottom line, knee jerk reaction is we are doing, we’ve 
already spent $5 million on the EIS contract and X million dollars on our internal travel and 
payroll and everything else and 160 pages of rule change. 500 hundred pages of preamble and 
we’re saving 15 miles of stream? Come on ‐ 

DB  It’s your government at work. 

JC  200 hundred million dollars a year of cost to implement this rule, for 15 miles of stream?  

BM  So, not asking to change the numbers, I just want to be real clear.  I just think they need to be 
very descriptive of what’s still causing the impacts,  because that will shed light onto your 
analysis, that these activities are still allowed to occur, allowed to impact, where they’re 
occurring at, what regions and… 

JC  And what kinds of impacts. 

BM  What scenarios. (unintelligible) And, I could have talked all day with you guys just to 
understand this table (unintelligible) 

JMo  I think that needs to go back in methodology, 4.7, as to how that was built. (unintelligible) 

JMa  Actually, those miles saved are on the Potomac from the Monocacy down to the James River. 
Real important. 

JC  I’m actually; I’m particularly interested between the Monocacy and Great Seneca Creek. 

BM  I almost think there needs, I know there’s hardly any time. But, there almost needs to be a 
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working session, or something, to really hammer out, I’m sure you don’t want another one of 
those with OSM. That table, is just the meat of this, that’s the meat, it’s called the stream 
protection rule, right? So, people are going to be focused on that. That is going to be a 
headline story. 15 miles, after all this effort 15 miles. (break for lunch) 
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  (0:00) Lunch 

  (6:00)  General conversation as people file back in from lunch. 

  (33:09) Start of meeting. (Note: 33:09 through the end of this recording is from a second 
recorder and is the same as a portion of audio Mtg, 02‐01‐11, Part 07) 

John 
Craynon 

O.K. Well lets kind of dig back into stuff. I was kind of pondering in my spare moments 
whether it was worth going through section by section given the fact that we might get down 
to a number of rabbit trails.  

David 
Bell 

Do you have overarching comments that might be applicable to, like, section one, the first 
alternative?  To, sort of what like Brent did.  

John 
Craynon 

Yeah, I do. So that might be worthwhile. 

David 
Bell 

Rather than get into forty pages worth of comments. 

John 
Craynon 

Yeah, because some of these sections, you know, it was very obvious that none of the 
reviewers read section 4.0 and 4.1 and then got tired and stopped. It was very obvious that 
some, and some were very intentional about it, went right to 4.5 and stopped. And, that’s 
O.K. The, one overarching comment from our colleagues at EPA in particular on 4.0. But, kind 
of as a general comment. Is, she reminded us of CEQs, regulations in the statement that 
agencies should prepare, quote, a brief statement of environmental impacts. And, she was 
suggesting that we need to keep that in mind, that this is far from brief and, so on. Now, in 
keeping with the rest of the comments which (unintelligible) expansion of ideas. I’m not sure 
how compatible all that is. But, that would be one of EPA’s general comments is that brevity 
is the soul of a good EIS. And, that is, look for ways to economical in how we explain express 
things. Alternative one, the only things were, the major overarching comment I think we 
already touched on was, is this the status quo (unintelligible) on the ground versus the 30 
CFR? And, I think that discussion we had really touches with a lot of the comments we got. 
We also had a lot of comments from particular state commenters that it didn’t accurately 
reflect the situation in their state. We tried to deal with that. But, you may see some of the 
comments that we put together that focus on wording changes that might make it more all‐
inclusive. That would be my thing on alternative one. Alternative two, section 4.2… 

David 
Bell 

So, I’m sorry, so you’ve offered language that would make it more generic and therefore 
cover their comments? 

John 
Craynon 

In some cases we said, you know, take a look at the comment. As Brent started to say this 
morning, we as a team talked about it and we will probably try to implement this before we 
do the PDEIS review, is giving a ABC level of importance to the comments. We actually see 
that there are a lot of the comments that we think they’re mainly editorial. Fix them because, 
you know (unintelligible), something like that. There are some of them that we think are 
critical. What I would consider level A comments that we probably have offered specific 
language, and so on. There are some that we would consider level b. Medium, if the time’s 
available and it’s, you’ve got a, you’re on the flow and it kind of fits with the overall idea, 
change it. And then there is stuff I consider the level Cs. There may be a conceptual idea of 
something that we may say, consider this comment. We want to be more explicit in doing 
that next time around. So, we will probably, before we send out the review forms next time, 
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we may actually add a column that’s ABC and ask the commenter to tell us whether this is a 
fall on my sword, I will die if you don’t make this change kind of comment, or, it’s just a 
suggestion.  

David 
Bell 

In other EISs I’ve had a column that was substantive, editorial or, as you say, comment. 
Which sort of helped the contractor figure out whether or not this was an ABC.  

John 
Craynon 

And, one of the things that we tried to do this time is that in our disposition column, as an EIS 
team, again because we put those on the SharePoint site immediately, for the commenters to 
look at even before yesterday’s call. So, they could see how we responded to it. Of course, 
some of them complained about not having enough time to look at the comment board. But, 
what we tried to do is be a little more explanatory in what we thought needed to be done in 
response to the comment. We may or may not have succeeded in that. When I get to another 
part of the agenda about the path forward, we can talk about how maybe we could facilitate 
dealing with the comments when it comes down to that. But, we really tried to give the 
verbal clues. If we gave specific language we think, yeah, this one needs to be changed. If we 
say, change in accordance with the comment, or something like that, that might be…There 
are some of them we just say things like, consider the comment. And those, for the most 
part, you probably can take as category Cs. They’re not what we saw as being super critical. 
But, when in doubt, you know, we can put together a conference call to the EIS team and 
particularly the people that work on those individual sections because what we 
(unintelligible) process, which may make it easier how to deal with this is, we divvy up the 
work among the five of us, actually six of us, (unintelligible) pretty decent writer. And, we cut 
and paste the comment forms into the various sections, try to order them as much as we can 
because that (unintelligible) comments, etcetera. And, then go through and respond 
individually. Whichever one of us is working on it. For example, 4.3 is one that I did. And, I 
went through, ordered the comments and responded to them. And, then the ones that we 
had some questions about, either while we’re going through it, we talk about it as a group. 
Or, at the end, we sat down as a group and talked through it and said, O.K. we got this 
comment, how did we all deal with this? And, made sure that there was some consistency. At 
least tried to. I will not ensure 100% consistency. But, I think as a team we’ve now gotten to 
the point where we kind of know what we think the direction needed to be. So, I think we 
have pretty good consistency in the comments. We, just to give a context for how these were 
done. As I said, we’ve spent a lot more time in talking through the dispositions. Because we 
knew if posting those right away the commenters would have immediate questions why do 
you feel that way about my comment? And, we actually thought that we might have gotten a 
lot more feedback. That maybe we didn’t understand the comments. We didn’t get a lot of 
that yesterday. So, I think we actually understood what they were getting at.  

John 
Morgan 

Were there any big differences yesterday in the conference call in opinions as what people 
had written? (unintelligible) 

John 
Craynon 

I think one of the things that Brent brought up earlier was the idea of not having the whole 
thing to look at. In fact, some of the commenters who have previously pushed us to show 
them some pieces as this was being developed were like, why did you show us these pieces? 
They don’t mean anything not being part of the whole. And, you shouldn’t do this anymore in 
the rest of the chapters. Well, we’re not going to. Comment noted. We’re not going to show 
you anything else until you see the PDEIS.  

John  Have the commenters that looked at chapter 4 commented on chapters one, two three? 
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Maxwell 

John 
Craynon 

(41:56)They had all that. 
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 (0:00) General conversation as participants return from lunch break. 
John 
Craynon 

(17:47) O.K. Well, let’s kind of dig back into stuff. I was kind of pondering in my 
spare moment whether it’s worth going through section by section.  Given the fact that 
we might get down a number of other rabbit trails.   

David Bell Do you have overarching comments that might be applicable to like section 1 or the 
first alternative, 2, you know, sort of like what Brent did. 

John 
Craynon 

Yeah, yeah I do.  So that might be worthwhile. 

David Bell Rather than get in to 40 pages worth of comments 
John 
Craynon 

Because some of these sections, you know, it was very obvious that a number of 
reviewers read sections 4.0 and 4.1 and then got tired and stopped.  It was very obvious 
that some and some were very intentional about it, went right to 4.5 and stopped.  And, 
that’s okay.  The one overarching comment from our colleagues at EPA in particular 
on 4.0 but kind of as a general comment is she reminded us of CEQs regulations in the 
statement that agencies should prepare a quote “brief statement of environmental 
impacts.”  And, she was suggesting that we need to keep that in mind that this is far 
from brief and so on.  Now in keeping with the rest of the comments which ask for 
expansion of some ideas.  I’m not sure how compatible all of that is, but that would be 
one of EPA’s general comments is that brevity is the sole of a good EIS. And so let us 
look for ways that we can be economical in how we explain, express things.  
Alternative one, the only things were that the major overarching comment I think 
we’ve already touched on was, “Is this the status quo (unintelligible) on the ground 
versus the 30 CFR?”  And I think that discussion we had really touches with a lot of 
the comments we got.  We also had a lot of comments from particular state 
commenters that it didn’t accurately reflect the situation in their state.  We tried to deal 
with that but you may see some of the comments that were put together that focus on 
wording changes that might make it more all-inclusive.  That would be my thinking on 
alternative one.  Alternative two, Section 4.2...  

David Bell So, I’m sorry.  So you’ve offered language that would make it more generic and 
therefore… 

John 
Craynon 

In some cases we just said, you know, take a look at the comment. As Brent started to 
say this morning, we as a team talked about it and we will probably try to implement 
this before we do the PDEIS review, is giving a ABC level of importance to the 
comments. We actually see that there are a lot of the comments that we think they’re 
mainly editorial. Fix them because, you know (unintelligible), something like that. 
There are some of them that we think are critical. What I would consider level A 
comments that we probably have offered specific language, and so on. There are some 
that we would consider level B. Medium, if the time’s available and it’s, you’ve got a, 
you’re on the flow and it kind of fits with the overall idea, change it. And then there is 
stuff I consider the level Cs. There may be a conceptual idea of something that we may 
say, consider this comment. We want to be more explicit in doing that next time 
around. So, we will probably, before we send out the review forms next time, we may 
actually add a column that’s ABC and ask the commenter to tell us whether this is a 
fall on my sword, I will die if you don’t make this change kind of comment, or, it’s just 
a suggestion. 

David Bell In other EISs I’ve had a column that was substantive, editorial or, as you say, 
comment. Which sort of helped the contractor figure out whether or not this was an 
ABC.  
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John 
Craynon 

And, one of the things that we tried to do this time is that in our disposition column, as 
an EIS team, again because we put those on the SharePoint site immediately, for the 
commenters to look at even before yesterday’s call. So, they could see how we 
responded to it. Of course, some of them complained about not having enough time to 
look at the comment board. But, what we tried to do is be a little more explanatory in 
what we thought needed to be done in response to the comment. We may or may not 
have succeeded in that. When I get to another part of the agenda about the path 
forward, we can talk about how maybe we could facilitate dealing with the comments 
when it comes down to that. But, we really tried to give the verbal clues. If we gave 
specific language we think, yeah, this one needs to be changed. If we say, you know, 
change in accordance with the comment, or something like that, again, that might 
be…There are some of them we just say things like, consider the comment. And those, 
for the most part, you probably can take as category Cs. They’re not what we saw as 
being super critical. But, when in doubt, you know, we can put together a conference 
call of the EIS team and particularly the people that work on those individual sections 
because what we (unintelligible) process, which may make it easier how to deal with 
this is, we divvy up the work among the five of us, actually six of us, (unintelligible) 
pretty decent writer. And, we cut and paste the comment forms into the various 
sections, try to order them as much as we can because that points out to us whether 
there are duplicative comments, etcetera. And, then go through and respond 
individually. Whichever one of us is working on it. Say, for example, 4.3 is one that I 
did. And, I went through, ordered the comments and responded to them. And, then the 
ones that we had some question about, either while we’re going through it, we talk 
about it as a group. Or, at the end, we sat down as a group and talked through it and 
said, O.K. we got this comment, how did we all deal with this? And, made sure that 
there was some consistency. At least tried to. I will not assure 100% consistency. But, I 
think as a team we’ve now gotten to the point where we kind of know what we think 
the direction needed to be. So, I think we have pretty good consistency in the 
comments. We, just to give a context for how these were done. As I said, we’ve spent a 
lot more time in talking through the dispositions. Because we knew if we were posting 
those right away the commenters would have immediate questions why do you feel that 
way about my comment? And, we actually thought that we might have gotten a lot 
more feedback. That maybe we didn’t understand the comments. We didn’t get a lot of 
that yesterday. So, I think we actually understood what they were getting at.  

John 
Morgan 

Were there any big differences yesterday in the conference call in opinions as what 
people had written? (unintelligible) 

John 
Craynon 

I think one of the things that Brent brought up earlier was the idea of not having the 
whole thing to look at. In fact, some of the commenters who have previously pushed us 
to show them some pieces as this was being developed were like, why did you show us 
these pieces? They don’t mean anything not being part of the whole. And, you 
shouldn’t do this anymore in the rest of the chapters. Well, we’re not going to. 
Comment noted. We’re not going to show you anything else until you see the PDEIS.  

John 
Maxwell 

Have the commenters that looked at chapter 4 commented on chapters one, two three? 

John 
Craynon 

They had all that. 

John 
Maxwell 

And they still do 
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John 
Craynon 

And they still do.  In fact, I posted the revised, kind of the updated chapter 2 in the 
most recent version.  And that’s part of the reason I asked about it.  So that they could 
look at the kind of the revised reworked chapter 2 as they were looking at this.  And be 
able to see what the alternatives were in a little more detail.  And still they didn’t see 
how things flow.  And there were some concerns that they couldn’t evaluate the 
impacts well without seeing how we had changed chapter 3 in response to their 
comments.  At least that was of the stuff they put out there.  The other area of which I 
think some of the state folks who don’t deal with NEPA had a real misunderstanding of 
was the alternatives in and of themselves of (unintelligible) of action so there were 
many of the comments that we got that would object to, for example, provisions of 
Alternative 2 as OSM shouldn’t do this.  Well we know that.  We’re not saying we’re 
going to do this.  We’re just evaluating it.  And so, there may have been some of those 
that we didn’t necessarily respond to properly, but for the most part I think we just 
dismissed those as being interesting ideas.  And tried to spend some time yesterday 
laying out that the ones that really should focus on factual discrepancies were 
alternative 1 as describing the status quo.  And those state folks who have some 
understanding of what we’re trying to do in the rule should think about alternative 5.  
But in alternative 2, 3, and 4 really represented other ways it could have been chosen, 
but we didn’t choose.  And so they don’t have – it’s not helpful for us to criticize the 
quality or the intent of these alternatives, but rather do they actually make sense in how 
they describe the impacts?  We had a little bit of that discussion as well.  Alternative 2 
I think a number of folks that commented were shocked by the overall impact of the 
alternative and were, had problems getting their head around the fact that certain 
provisions of alternative 2 are beyond current statutory authority.  That has been a lot 
of discussion I’ve had with management. 

John 
Morgan 

Specifically ephemeral streams, you mean? 

John 
Craynon 

You, well, potentially ephemeral streams.  But with the other pieces that we included in 
alternative 2 that really would require a change to that statute.  And I iterated on a 
number of occasions the NEPA case law that indicates that you have to consider 
reasonable alternatives even if they are not currently statutorily authorized.  There is a 
lot of case law that backs that up.   

John 
Maxwell 

And in Chapter 2 we commented that this would require statutory change.   

John 
Craynon 

Exactly.  And that... 

 (30:13) End of recording. 
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John 
Craynon 

Another overarching comment that was recommended.  Another overarching 
comment as I’m launching into these I’m remembering things.  One suggestion 
made by several people is that at the beginning of like 4.1, 4.2, etc., a brief and 
what I mean brief, one or two sentence description that, for example, one 
alternative this is the most environmentally protective alternative.  A number of 
its provisions would require statutory change.   And its intent is to protect all 
streams at the same level.  Whether they be ephemeral, intermittent, or perennial. 
That kind of restatement of the alternative they felt would have been helpful.   

John Morgan They might have gotten what Chapter 2 was about by then. 
John 
Craynon 

Yeah, but they, you know, one of the common comments is in a document of this 
volume, having to flip back and forth is very difficult, so whatever we can do by 
way of reference if it is a little table that at the first of each section that had the 
provisions of the alternative or whatever  

David Bell One option, and I almost hate to bring up the matrix, but, the foldout of the 
matrix that fits on 11 x 17 is an option that folks can refer to. And you put it back 
as an appendix so that the document can be open and you can have that flipped 
out and you can refer back to it just like the acronym list is set up to fold out and 
be available.   

John 
Craynon 

It’s not a bad idea.  But I think a two or three sentence restatement of the 
alternative without, you know, having all the precise details just as a framework.  
And, alternative two is the most environmentally protective and its key provision 
is the equal protection for all classes of streams.  That kind of thing might be 
helpful.  So that’s just something that, that I know some of the comments 
address.  But as a consideration I would do that.  The way that we decided to 
organize by looking at the water elements, land elements, and other elements 
confused a number of readers and reviewers.  They really did not understand the 
distinctions we were making and they were like how can the water elements not 
affect water.  Or, how can the land elements not affect topography, or something 
like that?  So, there needed to be some, some consistency in in how those are 
addressed among the different pieces and maybe just a reminder that that’s an 
easy way to organize the major components of the, of the alternative.  You know 
there are certain of the major elements that focus on water related stuff and some 
that just focus on land related stuff and so that seemed to be a theme among 
comments as well. 

John Morgan (Unintelligible) something in 4.0 as to describe why we’re doing elements? 
John 
Craynon 

Yeah, I think… 

John Morgan A little more discussion in there. 
John 
Craynon 

Yeah, I think, I think there is a discussion there but it didn’t necessarily It didn’t 
necessarily click in a number of folks.  In alternative 3 which I actually 4.3 
which is the section I worked on, by this point a lot of the comments focused on 
what I’ve already brought up that this should be compared to the no action 
alternative not alternative 2 and not alternative 4, but no action and a lot of the 
focus was on that and there were also comments on, because a number of 
provisions in alternative 3 are very similar to provisions in alternative 5, if not 
exactly the ones in alternative 5.  That there needed to be some linking when 
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there was; when there is a, a consistency with alternative 5.  Some of the 
commenters obviously read the whole document before they started writing 
comments.  Suggested that this is described better in alternative 5 or this 
description in alternative 3 of this thing which is the same as in alternative 5 
could be used instead of what’s in alternative 5 so there was this idea that there 
needed to be some harmonization between alternative 3 and alternative 5 to be 
sure that if we’re talking about the same thing it’s real clear that its said the same 
way.  Or that it somehow the crosswalk between the two ideas is there.  And that 
was a very helpful comment I would think.  You know it’s just a a matter of 
polish.  Assuring that that is there.  There were a number of comments on 
specifically some of the things we kind of, that may have been included in other 
elements that we kind of pushed aside.  For example historical, cultural, 
archaeological resources there was some idea from some many of the 
commenters that a little more detail was required.  A little more discussion of 
how a particular alternative, for example, if it disturbs less streams because many 
of the archaeological resources were located in stream valleys as that was where 
ancient civilizations would tend to camp or reside is near the water sources that 
not disturbing those streams might actually help preserve archaeological 
resources, etc., and so some discussion of the differences.  You know we had 
kind of indicated as a general matter that a lot of those resources would be 
impacted the same way by all of the alternatives, but I think the commenters had 
a good point that there may be some differences that while don’t have to get into 
a great deal of microscopic discussion of the whole thing actually should be 
analyzed a little bit more because (inaudible) shifts in production (inaudible) 

Josh Jenkins What does that do in your mind to the structure of the document? 
John 
Craynon 

I don’t think (inaudible) 

Josh Jenkins Does it add a section does it add it back in? or does it just (inaudible) 
John 
Craynon 

(inaudible) I don’t think it really does (inaudible) 

Josh Jenkins Or does it just or do we expand upon it where it currently resides? 
Various (Unintelligible) 
Josh Jenkins Okay. 
John 
Craynon 

And perhaps if there is one alternative, for example, alternative 2 does greatly 
affect surface mining across the country.  Their archaeological resources may be 
greatly preserved or you know the impacts on archaeological historical resources 
may be… 

John Morgan (Unintelligible) 
John 
Craynon 

Yeah and so maybe a little more discussion under 4.2 versus the discussion 
would have under 4.3 or 4.5. 

Josh Jenkins Right. 
John 
Craynon 

And so I think that’s a comment that may actually have been brought up when 
they were talking about 4.3 because that’s where the commenter realized that 
they were looking for something different 

Josh Jenkins Um hm. 
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John 
Craynon 

But it may apply across the board. 

John 
Maxwell 

Basically like um avoidance is more protective than having to do baseline to 
determine what isn’t and what is there.  

John 
Craynon 

Well, that that is an idea but you know there is a I think a particularly when you 
have commenters who whose expertise is in that area and they have the idea that 
you really need to talk about all the… 

John Morgan (Inaudible) benefits. 
John 
Craynon 

Hm?   

John Morgan (inaudible) benefits 
John 
Craynon 

Yes.  Yes. 

Josh Jenkins Wasn’t Kansas shippo one of the…  
John 
Craynon 

Kansas actually backed out.  When we sent them the MOU, Kansas said naaa 
never mind, so we had two shippos we have Virginia and Wyoming those are the 
two shippos that are staying on.  And we have West Virginia State wildlife folks 
which I don’t think actually commented this time around.  As well as the ten 
state SMCRA (unintelligible). 

David Bell I think you were going to expand on the list that you, the preliminary list that you 
gave us when we (unintelligible). I know it’s down here for further discussion, 
but since you mentioned it we need the rest of those people so that we can add 
them to the (unintelligible). 

John 
Craynon 

Alternative 4.  The general comment was there’s no way OSM would ever 
propose this alternative why are you even going into detail on it because this is 
obviously less protective than status quo.  Obviously and again there’s a 
misunderstanding of the purpose of the alternatives laying out the viewpoint 
from the spectrum and the again there was some discussion of I believe their 
particular provision and alternative 4, however, that’s very similar to one that’s 
in alternative 5.  So just making sure that it’s consistent where the individual 
cells of the matrix are the same that the consistency is there in talking about 
impacts, etc. Because I think I think that Alternative 4 in section 4.4 one of the 
comments there was very specifically that in this one it says the impacts are da 
da da, and this one it says the impacts are x and they’re exactly the same, how 
are the impacts different just based on being in different sections of the chapter.  
That was a legitimate issue. So that’s something else to pay attention to as a 
general matter.  Again, when we got to 4.5 a third alternative there was a lot of 
discussion.  A lot of discussion.  Many people in fact several of our solicitors 
office attorneys that helped us review and focus exclusively on this the concern 
that was brought up earlier I know that Brent used the example on the low wall 
mining and the, and the material damage there there were some of the internal 
OSM commenters in particular who have been a part of the rule team concerns 
that there was (inaudible) rule provision.  So that’s something to double check 
that would be I think an overriding comment from section 4.5. 

David Bell Do they note if, if our comment was contrary to a rule provision? 
John They wrote it; they noted exactly (inaudible) 
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Craynon 
David Bell Which rule provision we talking about? 
John 
Craynon 

Yeah, which rule provision and how it needed to be changed really. 

David Bell Okay 
John 
Craynon 

And we spent some time as an EIS team talking about those particular issues 
because we want to be sure that it was characterized correctly.  Some of the 
commenters we knew had not seen the rule in a little while and that’s one reason 
that for us, having the name of commenter there was a helpful thing. 

David Bell So, and we’re still comparing against an October… 
John 
Craynon 

No, December. 

David Bell We have a December rule? 
John 
Craynon 

I think we sent the December rule around. 

Various (Unintelligible) 
John 
Craynon 

We talked about that earlier when you were out. 

David Bell And, and… 
John 
Craynon 

That went into detail on that one.  

David Bell But that kind of illustrates you know the, the where information flowed, I mean 
Joe’s discussion with Bill caused us to write it in a particular way where I guess 
the rule spells it out in a different way.  So… 

John 
Craynon 

Yeah 

David Bell Do we have a December?  I thought the last version of the rule we saw was in 
October. 

John 
Maxwell 

Yeah, that’s what I thought – mid October. 

David Bell Well, so… 
John 
Craynon 

Actually, think we said when we sent the preamble … 

John 
Maxwell 

It may have been the same… 

John 
Craynon 

When we sent the preamble which was like the 19th.  

John 
Maxwell 

Okay. 

John 
Craynon 

That version that includes preamble is the ruling which as it currently exists.  So 
there is a January 19th version that has a red number attached to it. 

David Bell December 19th 
John 
Craynon 

No, no, January 19th  

David Bell January? January 19th? 
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John 
Craynon 

Which is the version of the rule package that is concerning… 

John 
Maxwell 

We talked about…  

John 
Craynon 

Okay, but, I’m sorry that would have been… 

John 
Maxwell 

Just recently. 

David Bell Yeah, so after this was… 
John 
Craynon 

I know. 

David Bell Okay. 
Steve 
Gardner 

You talk about going back and comparing the description and all chapter two 
alternative 5 versus the proposed rule, but I thought we’re supposed to use the 
summary of what’s in chapter 2 as our basis instead of going back.  Right? 

John 
Craynon 

Yeah, and I just want to be sure that yes that it’s consistent.  I think that’s a big 
part of it.  I don’t, I mean having read the rule and having talked through with 
Bill and Lois, and everybody, I think what we’ve got now is correct.  You know, 
Lois and, and Harry and the folks there that came to the Lexington meeting back 
in the fall whenever that was, November, I think it was now, sometime in there 

Steve 
Gardner 

January was when Bill and Terry… 

John 
Craynon 

That was that was when we came for that was when we came for that little side 
meeting, but we had the one… 

Steve 
Gardner 

That was the first time Harry had been there 

John 
Craynon 

But that was now the bill the one we did, the one we did out in… 

Steve 
Gardner 

Yeah, Harry was not at that 

John 
Craynon 

Right.  Harry wasn’t there  

Steve 
Gardner 

Okay 

John 
Craynon 

But Lois and actually was, that was before Bryan (unintelligible). 

David Bell Have we revised chapter 2? Now? To reflect the current state of alternative 5? Or 
does it still look like… 

John 
Maxwell 

It should be close; it should be close. 

John 
Craynon 

Yeah, the January 13th version of chapter 2 is is is consistent with the rule. 

David Bell Okay, but that hasn’t been shared with the team.  Right? 
Steve 
Gardner 

We had a December 9th version of chapter 2 
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John 
Craynon 

There’s not a lot of difference between the December 19th and the January 13th.  I 
think there’s like a couple of words I changed.  Did I send you the January 13th 
version? 

John 
Maxwell 

I don’t, I don’t believe so 

John 
Craynon 

Okay. 

Unknown (15:04) I got an e-mail… 
John 
Maxwell 

Let me look here. 

Edmundo 
LaPorte 

From Lois on January 25th. And, what she was sending me is the, hold on, the 
file is called complete SBR text 01 10 11with RLX.  

John 
Craynon 

The redline strike out. 

Edmundo 
LaPorte 

Okay.  Showing changes from 12 22 10 version. 

John 
Craynon 

Hmmmm.  Well, I think I sent to John via Stephanie sometime in the last week or 
two the January 19th that has a red number associated with it which is the actually 
the,  the package that’s… 

Unknown (inaudible) 
John 
Craynon 

Yeah, yeah it’s it’s the one that’s going through surnaming to be sent to the 
Federal Register.  So there is a rim version that has the preamble and everything 
that was prepared on January 19th which is the week we were actually in 
Lexington.  So that’s the version that Dennis Rice and Andy DeVito put together 
to go out for approval. 

John 
Craynon 

And I’m pretty sure we sent that around. 

John 
Maxwell 

And that would have been around the 19th? 

John 
Craynon 

I think I’ve been sending everything to John. 

John 
Maxwell 

You sent it, or Stephanie sent it? 

John 
Craynon 

I don’t remember if Stephanie sent it 

John 
Craynon 

I think I’m, I sent it, maybe but I’ll double check 

David Bell Now, okay, so to the extent that those are criticizing or looking at alternative 5, 
description of impacts which version of the rule were they comparing it to? 

John 
Craynon 

The current. 

David Bell The January 19th version or the December version. 
Diane 
Shawley 

There shouldn’t have been any rule changes. 

John No. 
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Craynon 
Diane 
Shawley 

In that period of time. 

John 
Craynon 

No the differences were actually going into preamble (inaudible). 

Diane 
Shawley 

Okay, the rule text. 

John 
Craynon 

The rule text has been looked in… 

Diane 
Shawley 

Hasn’t changed much since October 

John 
Craynon 

Right. 

John 
Maxwell 

That’s my understanding. 

David Bell So, then, okay.  Well that’s good to know. I even though it’s been through 
several iterations…  

John 
Craynon 

(Inaudible) there might have been… 

David Bell The key pieces haven’t changed. 
John 
Craynon 

Right. 

David Bell At least with respect to our (inaudible). 
John 
Craynon 

Yeah, That’s right. There’s nothing major; there’s nothing major that’s changed 
actually since September (inaudible).  

David Bell So, criticism that we didn’t get the rule right relates back to however we might 
have interpreted the October version. 

John 
Craynon 

Yeah.  And, and, and if we, if we saw a problem we, we noted it on the comment.  
The one area I do know was that we talked about earlier before Brent asked 
(inaudible). The rest of it I think it was and there was one thing I think in a 
description of AOC variances in alternative 1 maybe.   

David Bell But that’s noted 
John 
Craynon 

That’s noted.  Yes.  But, and in fact, I think even even a couple times there was a 
question of whether it was a misunderstanding or a transcription like there was a 
missing not or a something like that.  So it may have just been a little or a word 
processing error more than a misunderstanding.  Because in one case, I think in 
particular, the rest of the discussion seemed incongruent with the sentence that 
was a problem.  So when you put in the word “not” everything made sense.  And 
those were noted as well.   

David Bell Okay (inaudible) 
John 
Maxwell 

Only thing I’m seeing that I got was in the last couple of months was from Lois a 
preamble on December 10th.   

Unknown Okay. 
David Bell What exactly does this mean? 
John Okay.  When you draw a line as to what… 
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Craynon 
David Bell I think they’re paragraphs.  Okay.  Well this one doesn’t quite line up… 
Unknown Yeah 
David Bell The other ones seem to where they’re…  
John 
Craynon 

Yeah, I would think that with this one this “no” goes with the first and this “yes” 
kind of (inaudible). 

David Bell Do you want to just draw a line up with me and I’ll draw a line? Thanks. And 
this yes goes with the second one or the third one? 

John 
Craynon 

The second and third one are the same thing. Because the second and third ones 
seem to be expansions of the same idea, sort of. 

David Bell Okay 
John 
Craynon 

And if that doesn’t make sense, I think each of us identified who worked on that 
section (inaudible) never mind.  Or we can, you can call me or (inaudible) and 
we can tell you who particularly worked on it (inaudible) And that.  Then we got 
into the also under alternative 5, we pulled out the cumulative impact section as 
separate because there were a lot of thoughts related to that in particular that 
there might be a need for enhanced discussion of the 404 program and its impacts 
on the same operations and so on that there needed to be a little more discussion 
of a clean water act stuff.  I think that was (inaudible) as a separate file 
(inaudible). 

Various  (inaudible) 
John Morgan I have a couple questions based on the comments which which are very helpful 

some benefits and also clarifying on impacts. Do you have any discussion about 
how to deal with ancillary support service like preparation plants? Because we 
never discussed them separately and they may be dumped together underground 
mining and they really are a different animal.  I mean some like in West Virginia 
there are separate permits. 

John 
Craynon 

Right. 

John Morgan And the labor associated with we’ve never broken that acreage out separately I 
think we probably (inaudible). 

John 
Craynon 

We did not really have that that discussion. 

 I think it skews the underground analysis.   
John 
Craynon 

Well and that was there was a question that came up for if we eliminate for 
example mining in a particular area underground or surface mine.  I forget 
there’s one one example but it still shows a number of acres and feet of stream 
impacted by that particular kind of mining.  That was a question. 

John Morgan (inaudible) having read through it now (inaudible) we talk about surface, we talk 
about underground (inaudible) 

John 
Craynon 

Right. Yeah, and I’m not sure that there.  One of the problems is probably the 
source information may not break them down.   

John Morgan Source (inaudible)  
John 
Craynon 

Okay.  Good. 
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John Morgan I mean that actually need to see (inaudible) on individual state data it’s pretty 
clear about what the other acreages are. 

John 
Craynon 

Okay.  Well, again the…  

Diane 
Shawley 

(inaudible) Do we need to provide you with additional clarification?   

John Morgan I was just trying to see if the commenters had made any reference to it? I mean 
when we were reading through the complete document we see that’s a gap 
between when we looked at data for underground mining and surface mining we 
also have data on other categories but we didn’t really discuss that much talking 
about preparation in the underground mining but we also (inaudible) have that in 
surface mining.  I think it’s just something which is another category that 
probably needs to be called out. 

Steve 
Gardner 

Right.  Now what.  I don’t remember seeing a comment on that.  I don’t think a 
(inaudible) discussion (inaudible) 

John Morgan The other question I’ve got is on (inaudible) where we were this morning, Diane, 
on benefits.  Where we are (inaudible) 

John 
Craynon 

There was a lot of there were at least three or four comments brought up on that 
that the public health issues needed to be given a little more weight and public 
health benefits. 

John Morgan Does anybody have any ideas as to how? 
John 
Craynon 

I’m not sure that I saw anything that is associated. 

Josh Jenkins So it’s a comment that that really offers no value. 
John 
Craynon 

The the other the other thing and we pointed this out the call yesterday to the 
commenters that and I used the example of our friends in Utah that a number of 
their comments on Chapter 3 and again on Chapter 4 when they saw a particular 
data gap they identified here’s how to fill the data gap. 

Josh Jenkins Right. 
John 
Craynon 

And and others were more in the rock throwing mode other than… 

John Morgan And Texas did as well. 
John 
Craynon 

Yeah, others I mean some do provide that I mean I think that Kentucky has 
provided some some suggested information from time to time and it’s all 
(inaudible) But that it was really helpful if they identified that this information 
doesn’t exist or the EIS was lacking on a particular kind of information that they 
provide us with what information specifically that they got in mind.  You know, 
we had one commenter that said there’s been a number of studies that show da da 
da.  Okay, what are they?  That was my question.  What are the studies?  If you 
give em to us, we’ll take advantage of these.  

John Morgan Yeah. 
John 
Craynon 

using them in the proper way 

Diane 
Shawley 

If they’re out there though.  I mean you guys would have that stuff to body of 
studies and whatever research is out there. 
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John 
Craynon 

Well, and a lot of them we would have suspected we would have found ahead of 
time.  So that’s also one of the reasons I read the question was okay there are 
studies but what are they?  I mean we we did a lot of work up front.  We 
provided a whole lot of documents as you guys know up front the things we 
knew about were out there.  We asked our technical folks in the field what what 
they knew of so unless it’s something that’s kind of slipped by our knowledge 
I’m not sure that you know particularly given the a a standard of whether it be 
two reviewed studies versus (inaudible) literature versus conference proceedings 
and so on that’s a lot 

David Bell I mean that’s a good point.  It’s helpful if they know of something that’s credible 
that we could test the credibility of it by knowing what it is.  Just say it exists.  
It’s… 

John 
Craynon 

Well, that’s right and and and unfortunately, we you know I’ve run into this 
problem before and the, a number of states will say well we’ve got data that 
shows … well, where’s that data? 

John 
Craynon 

Part of that monitoring thing.  Well. Okay.  That’s great.  Is that publically 
available?  Is that something that we can use?  Well no.  Okay, well then it 
doesn’t help us.  So.  And our colleagues in EPA in the past (inaudible) coal ash 
and coal ash disposal have raised that they have peer-reviewed studies that show 
one thing and the states are saying we have data that shows different and it’s not 
peer-reviewed science.  And there is that question of does permit monitoring data 
in compliance data collected in implementing law rise to the same level of care 
as to peer-reviewed science.  My personal feeling is yes.  But that’s not how 
everybody feels about it.   

Diane 
Shawley 

Think the public health benefits probably have been been a source of interest you 
know for a few decades at least in, in Appalachian regions so I would… 

John Morgan There’s only one one recently published study which is (inaudible). 
Diane 
Shawley 

On public health benefits?   

John Morgan It’s the WVU study I think you cited… 
Diane 
Shawley 

Which has been (inaudible) 

Josh Jenkins But we, yeah Jeff Coker. Jeff Coker was you know, he was very very helpful and 
and John and Liz were very helpful pointing us to known available literature.  So.  
Well we’ll … 

John 
Craynon 

And and and that was kind of a comment we made to the commenters yesterday.  
That if they want to follow up providing us any gap-filling information; you 
know, if they identify the gap and can help us fill it then great.  But that was 
really the benefit of all of this.  But.  And then I think we we actually went 
through the more methodology stuff earlier while Brent was here.  I don’t think 
we had the one page of comments on Section 3.6 the irreversible and 
irretrievable commitment of resources. So, that kind of summarizes the, I think 
we provided nine separate documents as our comment files. 

David Bell That’s how many tabs I have.  
John 
Craynon 

Good.  And we and the general ones we, we did try pull those out of all the 
different sections (inaudible) of the comment that we (inaudible) generally for 
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the whole team or (inaudible) chapter.  Obviously, from my perspective we could 
have gone a lot deeper in the weeds on the comments but oh, and last night we 
provided the comments from Fish and Wildlife Service Alabama…  

 (00:30:38) End of Recording 
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John Craynon Misdirected 
Various (unintelligible) 
John Craynon Those do not necessarily included in that (unintelligible) 
John Maxwell I just forwarded from Christy Johnson (unintelligible) 
John Craynon Fortunately none of those were pages and pages and pages (unintelligible) 

comments and Jeff Coker has them on (unintelligible) Those, that’s the reason for 
those being sent late in the case of Fish and Wildlife.  For example, she posted on 
to the SharePoint site (unintelligible).  Something for us to be very clear about the 
next time.  Making sure that (unintelligible) Gleaning anything that happens 
doesn’t end up in the wrong place but I don’t think any of their comments 
contradict anything (unintelligible).  Follow up process.  One of the things that I 
would recommend is obviously there are lots of pages of comments and I think we 
estimated that a couple thousand individual comments in there.  So as folks begin 
working on that we as a team thought it might be helpful at some point in the next 
week or two after you’ve had more time to digest to set up a conference call with 
the EIS team and, and to help resolve any of the questions you might have on the 
comments and quid pro quo questions you have, but there’s no need to wait for 
that kind of thing.  My suggestion is as the contractors working are on looking 
through the comments if there’s a particular question that comes up you can call 
me and I’ll call Eric 

Josh Jenkins What if you know can I mean Jeff Coker worked with (unintelligible) before 
Thanksgiving after the the Lexington meeting be we can just call him up and get 
him on because he spent an hour with me one day on some other stuff and was 
very helpful. 

John Craynon Yeah well the the the reason I suggest Paul led the effort on this I can give you his 
direct number. 

Josh Jenkins Okay 
John Craynon I have it memorized right now.  So if you’re ready. 
Josh Jenkins Sure. 
John Craynon It’s 618 463 6463 ext. 5129.  And you can call Paul and he can identify who put 

together that section.  
Josh Jenkins Okay. 
John Craynon For of comments and where the right person to talk to can be clarified. 
Stephanie 
Varvell 

Paul’s in Alton, Illinois. 

John Craynon He’s in Alton, Illinois 
Stephanie 
Varvell 

So that’s an hour 

John Craynon Yeah.  Central time zone.  And they left the office early yesterday because the ice 
storm hit them yesterday afternoon.  So I’m not sure if they’re even in the office 
today, but you all have my contact information.  You can get in touch with me and 
we can arrange with the right person to talk about the comments.  Any of the EIS 
team can and if you got Marcelo’s (unintelligible) phone number or Jeff Coker’s; 
Brent Mean’s, all of us are you know (unintelligible) to help get this done.  And, 
my suggestion is as rather than waiting for any kind of a meeting that it should 
actually be a regular daily work.  Regular thing (unintelligible 3:48)  Brent wanted 
me to mention on his behalf in particular if there’s something that related to the 
hydrologic stuff would be worthwhile (unintelligible) our commitment to ensure 
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this is going on (unintelligible) is willing to show up the next day and sit down… 
Steve Gardner We already talked about that Doug and (unintelligible) 
John Craynon Yeah, I know. 
Steve Gardner (unintelligible) 
John Craynon That’s that’s what he had said and I would probably make the same comment from 

the rest of us on the particular issues that come up in these comments and you 
need us to be there working. We can make that happen because for all of us on on 
that end of the fence is our job one.  And in addition the efforts that go 
(unintelligible 4:39) And Harry (unintelligible) and Marsha (unintelligible) the 
RIA they’re, I’m sure, available as well. 

Josh Jenkins But, you bring up the RIA, but you also mentioned earlier that these benefits that 
we’re talking about were getting updated.  Is that correct?  Of the original list, the 
list that was sent out to us.  Is that correct?   

Diane Shawley No. 
Josh Jenkins No? Okay.  So let’s shoot for ((unintelligible 5:06) hasn’t been updated by OSM 
Diane Shawley No.  It hasn’t and I think in OSM doesn’t have a particular expertise.  We don’t 

have a natural resource economist on staff. 
Josh Jenkins Okay. 
Diane Shawley So we’re relying on you to pull in the resources that you need in order to to to deal 

with that but that that is a really significant piece that’s missing both in the RIA 
and in the EIS  

Josh Jenkins I think we need I think as a team we need to all, because it sprinkles through 
everything.  All the elements. 

Diane Shawley You know the the environmental impact statement is supposed to be focusing on 
the environment really.  That’s the purpose.  So, and right now, Chapter 4 reads 
more of an industry discussion than environmental discussion.  So.  We need to 
there’s it’s going to take some work to turn it around. And in particular attention to 
the comments. 

John Craynon As in the comments we did identify who the commenters are.  We can also 
facilitate for example if I just see the page that John (unintelligible) a number of 
those comments came from the Virginia DMME.  If there are particular questions 
on their comments we can we can facilitate getting a call with them on it and you 
know one of the things that our cooperator said to us yesterday is they didn’t think 
the process had yet drawn on their expertise.  And I’m more than happy to do that.  
That’s part of the way we can facilitate in getting the job done.  So, if there are 
particular comments and you say, well you know, it would be nice to talk to 
Virginia about what they mean by this comments, let us know and we’ll set the 
phone call up and we’ll get it done. Again, not, I think all of us understand that the 
essence of time when it comes to that and so  you can get in touch with Stephanie 
(unintelligible 7:17) Talk to me I’ll be letting Stephanie know what’s going on, for 
sure.  And Diane as well and just be able to set those calls up and get the 
information needed as quickly as possible.  We did get a commitment from the 
cooperators as such yesterday that that they are ready to to lend us the expertise 
that they have to get the job done.   

Jose Sosa Do we have like you mentioned what comments are critical or perhaps we 
internally review the comments. 

John Craynon We didn’t we didn’t as I said; this time we did not do that.  There are probably 
some clues in the disposition.  
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Various (unintelligible) 
John Craynon Column of how we as the EIS team saw them.  As I said before we go out with 

any further with the PDEIS, I’d like to take a look at the comment form and put a 
column or two in there that would allow the commenter to identify the the 
importance of the comment when this is a drop dead gotta have it nice to have or 
what and the other thing is is that I think we need to put in the, in there the column 
that we keep adding which is who who wrote the comment. 

Various (unintelligible 8:43) 
John Morgan You also.  Your dispositioning sometimes don’t seem to be quite clear in your 

intent.  We have (unintelligible 8:54) an internal debate going on. 
John Craynon There is an executive order and part of (unintelligible)  
Josh Jenkins CEQ 508, right? 
John Craynon How we have to deal with that.  Obviously we have to comply with CEQs 

identified (unintelligible 9:14) I’m talking about that.  The the internal discussions 
we had as to what degree does the EIS need to discuss the differences in 
greenhouse gas emissions. Should we transport coal from Wyoming versus mining 
it in Appalachia?  And getting it to the power plant and a lot of that is relatively 
speculative.  I don’t think it’s quantifiable.  

John Morgan What about methane emissions? 
Josh Jenkins And, we were directed not to do it to do it early on. 
John Craynon I know.  I understand that. 
Various (unintelligible) 
John Craynon I think I was probably the person that told you not to do that.   
Various. (unintelligible 9:59) 
John Craynon Yeah, probably it is. 
Josh Jenkins Is that coming from OSM? 
David Bell Which one is that, John?  
Steve Gardner It’s EPA, wasn’t it? 
John Morgan I believe it was 
John Craynon And and it was our actually may have been one of our solicitors. I believe that we 

got a comment like that from one of our solicitors 
Josh Jenkins General comments or … 
John Craynon Who had just worked on an EIS for BLM where there was a major issue.  So I 

believe it was based on experience within the… 
John Morgan There’s a state comment as well 
John Craynon …within the department that we probably would not get a way as to (unintelligible 

10:33). We probably not get away without talking about it.  Based on their 
experience. 

Joe Zaluski Who who’s who’s to going to do who’s expected to do that, John? Cause I mean 
that’s.  We brought it up, I think, in August.  

John Craynon Maybe July, it could have been in June. 
Joe Zaluski Yeah, we brought it up early on because it was not in the contract for anybody to 

do it.  We’ve raised issues saying it’s not in the contract somebody needs to pay 
attention to this.  Then as you say, someone along the line said you don’t need to 
do that.  So now if it’s back on to be done, whose responsibility is that going to 
be?   

John Craynon It it it obviously needs to be discussed in the EIS.  How we get it in the EIS we can 
talk about it.  It’s not, we can we can… 
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Josh Jenkins We talked about it it was it was in the effect the environment there’s a discussion 
in the affect the environment in greenhouse gases. Now.  So it’s roll up with the 
air.  Air quality discussion which in the consequences has been folded up into a air 
quality is going to be nothing.  So, no, not nothing, but cultural resources and 
some of the other. So, it’s so it’s put in the intro, so if you want to address it then I 
you know the context would be like what we said for cultural resources I see. 

John Craynon Well, I think that the way that I understood the comment here at least the one from 
the solicitor’s office that I remember in particular that we might need to in order to 
be compliant with CEP’s guidance highlighted specifically so we may even if it’s 
discussed or whatever have a particular paragraph with a few arrows pointed to it 
that highlight in some way that that was you know that we are considering it.  And 
obviously, I think as we look at the overall impact of any alternative that shifts 
production to more remote areas of the country by transportation and impacts of 
GHGs from transportation? The methane issue.  That’s a huge one because 
methane is so much stronger a greenhouse gas than CO2 

John Morgan Absolutely. 
John Craynon And I know it’s something that EPA is actually put out… 
John Morgan And the methane content by rank is (unintelligible). 
John Craynon Yes. I know that a study that I helped work on last year (unintelligible) well two 

years ago now,  bi-partisan commission on energy policy that study which I think I 
provided you all includes a graph showing CO2 emissions by (unintelligible 
13:15) that actually to get the same thermal value from (unintelligible 13:21) coal 
produces more of CO2. 

Joe Zaluski Right. 
John Craynon And so some of that discussion might need to be incorporated as to who does it 

within on your side of the fence I don’t care. And, if it’s something we can help 
provide you and we’ll talk about it. 

John Morgan 404 is one of the references  
John Maxwell To what level of detail are we looking at here cause if we’re not directed to 

(unintelligible) 
Various (unintelligible) 
David Bell Was that, Joe? 
John Maxwell What what level of detail are we… 
Joe Zaluski Yeah, I’m a little bit confused too.  I mean we were told that the storage and 

transportation so we don’t know how much transportation will be required by each 
of the scenarios but then said how do you do the greenhouse study on new 
transportation if we were told to stay away from transportation?  I mean I...  

Diane Shawley You have you have sources of emissions in the operations style. 
Joe Zaluski If, Oh I agree that that… 
Diane Shawley Heavy equipment and you have… 
Joe Zaluski No question.  No question.  But if we have a 100 million ton shift in production 

which is one of the projections, that’s a lot of anything that’s a lot of feathers.  
You know 100 million ton and to move that to market or to move it to a power 
plant or to use that resource.  There is no question there will be some difference in 
greenhouse gas emission plus or minus.  Don’t know, but 100 million of anything 
is a lot of stuff.  So how do you analyze that if we don’t, we don’t have 
transportation information.  We don’t… 

Unknown (unintelligible) 
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John Craynon I just think you just have to meet whatever the requirements in the CEQ guidance 
is which I don’t think I think it just says you have to talk about it 

John Morgan (unintelligible 15:12) which is what we talked about with most things and by 
record of railcar that FMB 

Joe Zaluski But, ignore the fact…  
John Morgan And we all know that Wyoming coal’s CO2 footprint is worse than the higher 

BTU than Appalachian coal per ton. 
Joe Zaluski Agreed. 
John Morgan So even address it that way. 
Various (unintelligible) 
John Craynon (unintelligible )We talk about the fact that Powder River Basin coal produces more 

CO2 per BTU and you have to transport it further which has other greenhouse gas 
implications.  

Joe Zaluski We just say it that way just a broad brush? Cause we don’t have the data. 
John Craynon I think that’s, I think that’s the level of detail that’s…  
Diane Shawley We will we will check on that and get back to you on that detail. 
Joe Zaluski It’s it’s it’s… 
Diane Shawley I don’t want any…  
Joe Zaluski That could be really complex. 
Diane Shawley I don’t want to direct them that they don’t have to have much of a level of detail 

when we should, we can check back and we can get back to them. 
John Craynon (unintelligible) CEQ guidance. 
Diane Shawley So, if we have an example of recent discussion that might, might provide some 

insight you can maybe point me to that, but I don’t I don’t want you to walk away 
thinking you can do a paragraph and that’ll satisfy.  If that’s not the case. 

Joe Zaluski That’s kind of why I’m asking the question of what how far we have to go with 
this. 

Diane Shawley Okay, I think we don’t have a real answer to that. 
John Craynon Okay. 
Diane Shawley If the other part of the CEQ guidance is on on on the the climate change side of 

things is how the operation itself may be affected by changes in the climate and 
what that might do. 

Joe Zaluski The operation being the extraction operation 
Diane Shawley The operation itself 
Joe Zaluski The extraction operation 
Diane Shawley Right 
Joe Zaluski How it might be affected? 
Diane Shawley Right.  So if (unintelligible 17:12) Yeah, its affect the outward effect of you know 

the activity on the environment and then it’s the reverse it’s the environment and 
impact on the activity.  So if you’ve got, you know, if, if if you’ve got West 
Virginia that might become beach front at some point.  I mean  that’s the extreme 
but … 

Various (unintelligible) 
Diane Shawley Yep.   
John Maxwell The kind of detail that would normally require 2 ½ year study 
David Bell Okay.  So I’m a little confused here.  Maybe I tuned out for a second.  This 

specific comment that says failure to adequately explain decision not to consider 
GHG emissions in more detail may be equated to (unintelligible). Incorporate yes 
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no.  No.  That’s what comment here. 
John Morgan (unintelligible 18:13) 
David Bell It’s the one you pointed out on 4.04.  So. ..  
John Craynon This one says yes 
John Morgan It says yes 
Josh Jenkins Dave got an advanced version 
David Bell This is the 4.0 section 
Josh Jenkins Yeah. 
John Craynon 4.0 from whom? 
Josh Jenkins 4.0 intro 
David Bell It’s addressed in two different places 
Josh Jenkins Yes 
David Bell We want to make sure that we get.  Where are you looking? 
John Morgan Last page of the section. 
David Bell Last page. 
Steve Gardner Is that a general comment?  
John Morgan Section 4 of 4.0 comments.  When (unintelligible 19:11) 
David Bell Mm hm. 
Josh Jenkins Yeah, I see what you’re talking about.  You’re talking (unintelligible 19:17) about 

sentence energy… 
David Bell It says please consider so that’s like a you can ignore if you want but I don’t hear 

that being the case. 
John Morgan Source says seismology  
Various (unintelligible) 
John Morgan I don’t mean I don’t this comment the disposition addressed (unintelligible) 
John Craynon Yeah.  I think that’s right 
John Morgan If you read if you read the disposition it talks more about the resource areas than it 

does talk about GHG. 
John Craynon I think that’s one where we as the EIS team did not pull those into two comments 

which we probably should have been. 
John Morgan Yeah. 
John Craynon GHG was kind of added on the (unintelligible) 
David Bell Okay.  So for our purposes we should follow the instructions regarding GHG as 

it’s reflected in the last comment of that section? Which is please consider? 
John Craynon Yeah. (unintelligible) I think this one of those cases where the process we used to 

consolidate (unintelligible) 
John Morgan I want to go back to public health.  I’m still confused about it.  I mean I think 

(unintelligible 21:00) I know I talked to you about this Josh but there isn’t much 
out there and and lots of opinions but there’s not many… 

Josh Jenkins Lots of opinions in Appalachia and everyone else just kinda… 
John Morgan So I mean it’s it’s one that keeps getting raised, I just don’t know how to resolve it 

in an analytical (unintelligible)  
Josh Jenkins I don’t think 
John Morgan Anyone else have anything? 
Diane Shawley Well… 
John Morgan If he comes back to it I think we need an answer 
Diane Shawley Right and something related though I don’t know how directly is cost of providing 

alternative water source. If you have contaminated drinking water.  So…  
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John Morgan SMCRA says the mining company has to do it. 
Diane Shawley Right, but I don’t know that that’s been monetized, but, so there are things that are 

that may be related to public health as you know costs that may be being couched 
in terms of the benefits side as couched in terms of avoided cost. 

Josh Jenkins Um hm 
Diane Shawley Because you of not having and that’s really something you can put dollars and 

cents on that if you have whatever and you have a source of drinking water 
(unintelligible). 

Joe Zaluski So is (unintelligible 22:13) what it costs to deliver city water or whatever or is it 
the subjective loss of well water by somebody who just I mean I been in these 
cases where these people love (unintelligible) they don’t have to pay for it in the 
future even if you offer them free water line and tap on. Their objection is that I 
have a water bill or their objection is I grew up on this well water that’s what I 
want back.  That would be difficult one to to monetize.   

Diane Shawley Right 
Joe Zaluski The other one as John mentioned briefly SMCRA already requires a cooperator to 

replace water if it dries up somebodies water system.  It, so to me is two different 
issues here if you why would we need to why would OSM or anybody delve into 
what it would cost to replace water versus the value on giving up because I don’t 
have well well water.  I mean… 

Steve Gardner But that’s not a change 
Joe Zaluski Yeah, yeah, that’s what I’m getting into, how does that get into it? 
Diane Shawley And I, as I said, I don’t know how it this necessarily relates to health directly to 

health benefits, but the idea is that to prevent the the pollution to begin with.  
Joe Zaluski Well I.  Okay… 
Diane Shawley It’s not the issue of who pays for it if it’s an avoided cost if it’s avoided cost for 

the operator then it’s a benefit.   
Josh Jenkins Is that a big.  Is that I know it’s it’s it’s in there but is that happen a lot? A lot of 

these mines replace peoples’ water supply?  Cause my understanding was talking 
with Jeff Coker and sorry he’s not here.  But I understood and maybe I wrongly 
understood that that you know that that is something but it’s really localized and..  

Steve Gardner It happens. 
Josh Jenkins It, it happens. 
Steve Gardner I’m not sure it’s nature. 
Joe Zaluski I don’t think it is either. 
Josh Jenkins From a cost benefit analysis it’s really you know in a big like this it’s really…  
Diane Shawley But you’re not even including it in this.  I mean you guys are you know you’re 

saying it’s not worth my effort to look at.  It’s not worth my effort to pull the 
information.  I mean, what are you telling me?   

Josh Jenkins Well I’m not saying it’s not worth my effort.  But I understood talking with Jeff 
that it was it was not a major issue.  Otherwise… 

Diane Shawley So you dealt with it in a minor way or you haven’t dealt with it at all?  You 
haven’t dealt with it at all. 

Josh Jenkins Right. 
Diane Shawley I mean… 
Josh Jenkins Right 
Diane Shawley I mean it’s a rhetorical question.  So yeah.  So we I mean you you can’t just.  Well 

we’re what I’m trying to say and I think what many of the commenters said is that 
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there is no discussion of benefits.  There is no view of how there could be benefits 
and you’re telling me now you identified something that you didn’t follow up on it 
because someone described it to you as not significant.  But should at least be 
discussed even if it’s not a significant benefit.  And if and we don’t want you to 
make those kinds of cuts and determine that it’s not worth your while to include it. 

Randy Sosa Would it be the same as when the alternatives were discussed and but you had a 
reason for not taking them you know kind of the same…  

Jose Sosa Not really because if you had a benefit… 
Randy Sosa You had you had discussion about it. 
Various (unintelligible)  
Diane Shawley (Unintelligible) That’s right.  We looked at it.  We found it was not.  Which 

(Unintelligible) It didn’t it didn’t float by you right.  Was part of the analysis And 
this was our finding (Unintelligible) Because at that point if it’s in a draft 
document it goes out for public comment and you say if we say because it’ll end 
up being our document you know that a potential benefit is the ability to have 
improved mining operations that will prevent material damage off the permitted 
area. 

John Morgan Likewise it is conceivable reductions in coal production certainly may result in 
beneficial impacts to water quality (unintelligible) 

Diane Shawley Reduction in coal production.  
John Morgan But it was get back in saying beneficial adverse drinking water quality impacts 

(unintelligible) how we localize depending on the local drinking water quality and 
water resources. 

Diane Shawley Why?  What’s the why?  The why is because of you’re not going to mine it.  
John Morgan Right 
Diane Shawley So, if if there’s nothing discussed in terms of improved operations.  I mean if you 

you guys this as a black and white.  If you apply the rule you can’t mine.  If you 
and so that’s the only benefit that the the regulations are there to improve mining 
operations and what’s not that coal mining is going to go away, it’s that 
production will improve and the technology will improve and the, the 
environmental impact Will be lessened over time as as practices improve.  So I’m 
in.  I don’t.  I feel like I’m speaking a foreign language to to you guys. 

Joe Zaluski I guess I’m kind of like Josh I this water replacement thing, Diane, to me.  I got to 
be very blunt it would. That would never occur to me as a benefit or a cost either 
way in an analysis of this.  I mean that to me is an obligation of the operator 
period. And… 

Diane Shawley Right 
Joe Zaluski And I and I.  The benefit I would see if anything which would be really difficult to 

quantify is that citizens would not have to switch to city water.  That’s the only 
objection I’ve ever heard over the years. That is an objection 

Diane Shawley Um hm 
Joe Zaluski Or because if they have to pay for it. About the water bill.  But it’s such a to me 

minimal issue you you ask Josh if we even mentioned it at all.  I don’t think we 
mentioned it anywhere.  And, and I’m sitting here trying to think of other 
performance standards under the act that are the operator’s responsibility.  You 
gotta go plant the grass back; you gotta prevent the landslide; you gotta treat the 
discharge water from the mine site.  And I don’t know.  Again, it would not occur 
to me to have analyzed that one. 
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Diane Shawley And... 
Joe Zaluski That particular one. 
Diane Shawley What I’ve heard is for instance some of the restoration requirements and would if 

you didn’t have materials that would degrade and create pollution exposed for a 
long period of time so you restore a form as you go. 

Joe Zaluski Um hm. 
Diane Shawley At least and the land forming new land forming requirements would minimize raw 

pollution.  Would minimize what goes off site.  So you know if it if it costs an 
operator $50,000 to replace, you know, over over the operation of the mine to 
replace drinking water supplies it’s $50,000 that’s a benefit.  You monetize it. 

John Morgan But I think.  Let’s just take a specific with that because I... 
Diane Shawley You’d probably be over my head… but go ahead. 
John Morgan But, selenium was a very good example of this situation that we believe that by 

changing the configuration of valley fills and by changing the design of the 
location you can reduce selenium.   

Diane Shawley Right. 
John Morgan Selenium is not actually addressed in this this water quality standard under the 

NPDES permit. So, whether or not the level of selenium is something that would 
be addressed as a threshold is not something that SMRCA is dealing with.  So, the 
adverse affect that people talk about to say that we’re really concerned about is the 
selenium… 

 (30:22) End of Recording. 
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 DS  And for those of you who weren’t there, Jose for instance, that there wasn’t, that having 
experienced experts look at projections of what the rule may do, what it’s expected to do, and 
come up with some informed opinion may not be a bad thing but it’s only supportable if you 
can show what assumptions went into coming up with that opinion and so there was that 
aspect of it. And, on the rule, the, I’m not sure I remember all the specifics of it John, but there 
were a couple of areas where I think it was a discussion of material damage that maybe the 
writers and the people doing the analysis didn’t fully understand how the rule, how the 
preferred alternative would work.  This is not, not saying that all this, for the purpose of 
finding fault, but rather to come up with what really take a hard look and identify what needs 
to be done in order to turn this around and have a really quality product that we will see in 
terms of the PDEIS. So, in addition to the comments that John made on the organizational 
aspect of it and how the alternatives should be analyzed, those three big areas are major 
concerns and unless you can address those where you’re not going to be able to meet the 
statutory requirements for what needs to be in the EIS.  Anyway, let’s go back to more 
specifics.  I don’t really expect at this point.  We had a good discussion.  I would like to hear 
back after the discussion in Lexington how that would have changed what’s in Chapter 4.  Yes, 
go ahead John. 

JMa  What level of cost/benefit analysis are you looking for in the EIS versus the RIA. 

DS  I am not an expert in either of these of those documents; however, I think you guys have had 
the depth of experience.  At least you’ve had people that you’ve worked with who have done 
this work in the past. As I understand it, the economic analysis in the two documents is 
somewhat different. That the EIS more focused on the socioeconomic impact and also 



Meeting Transcript, Parts 1 & 2 

Date:  February 1, 2011 

Location: Washington, D.C. 

2 
 

benefits.  The Regulatory Impact Analysis is more of an economic impact.  Most of the 
economic analysis right now, as it stands, is focused on the coal industry.  There isn’t an 
economic impact that’s discussed in terms of, well, in terms of benefits necessarily but also in 
terms of socioeconomics.  So, I’m not an economist, and I’m hoping that you guys have, I 
guess, as I understood it.  When you put together your proposal here.  You have a depth of 
experience, talent, to call upon, to plug up some of these holes. 

JZ  Is that, does your answer apply to the RIA or the EIS.  

DS  Do you mean my answer to John’s question?  It was probably not a helpful answer at all.  
Yeah, the RIA is another set of issues, and I don’t know if we want to try to mix the two at this 
moment. 

JZ  I wasn’t trying to do that.  I was just asking if you want that type of analysis in the EIS. 

JMa  When I look at economic, I look at jobs gained or lost, changes in infrastructure.  But, not 
monetary benefits. 

JC  Let me throw in what may be (unintelligible) the RIA focus is the cost of compliance. Really, 
how much is the cost for implementing this rule.  That’s really the focus there.  The EIS  is 
looking at a broader societal cost and benefit picture and some of our internal team, I know 
we provided a preliminary list, and I’m sure there’s going to be more  lists, of benefits that  the 
rule team looked at as a  way of quantifying some of these environmental things that Dianne 
mentioned earlier, that go with the rule, prove compliance and thus the ability of the industry 
to get permits and all in a more streamlined manner and being able at least in a qualitative 
way to talk about these benefits if not in a quantitative or monetized way, to talk about the 
fact that some of the provision of the rule will have these other benefits. In addition to, and 
sometimes maybe in complete contrast to impacts that are related to any potential shift in 
coal production. So the idea being that there are that list, I think, of 22 items or thereabouts, 
was a preliminary list.  And, I know   Bill Winters, Louis Uranowski, Harry Payne and others are 
working on expanding the ideas of things  that they see in the rule that could be considered an 
official and I believe, and please correct me if I’m wrong Dianne, that the thought is that some 
of those, that whole discussion is lacking currently and needs to be incorporated into Chapter 
4 because that gives a true picture of the impacts  (unintelligible) 

JZ 
6:51 

And Dianne, I guess just to kind of put issues on the table, I guess, for this morning.  Based on 
your review, I still have a question I guess.  And, I thought we had resolved it in Lexington.  
Maybe we haven’t.  But two questions. First, we were told, more than once, to not consider 
other forces, or other impacts, other than this rule as we go through our analysis.  For 
example, we talked about     should we consider transportation, utility, infrastructure. EPA and 
the Corps are in that list of things.  Are we supposed to look at that as drivers or impactors.  
The answer was ‘no, stay away from this.’  I specifically asked the question, I think in Atlanta, 
that if there’s a production shift, because we did receive instruction to make sure the thermal 
capacity of the country stays the, of the coal generation, stays the same.  That’s a big factor in 
the model. So I asked a question based on that instruction was, are we to consider whether or 
not, I’ll pick on  Wyoming , can in fact pick up a 20 or 25% increase.  The answer was ‘no.’ You 
assume that that could happen for purposes of this analysis.  I don’t know if that is changing a 
little bit here.  I’d like to talk about that issue.  I guess the other issue as well is the, I’ll put this 
I guess Bill Winters and I put it to each other, are we to look at the 2008 stream buffer zone as 
if it’s  enforced in every state, or are we to look at current conditions.  We debated that for a 
long time, in several meetings. Based again on your review going back to looking at alternative 
one, I know Bill feels very strongly that the 2008 standards are in fact enforced in every state.  
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They may be in Tennessee, which has a federal program, but it’s not true in other states.  He 
knows that, OSM knows that. So, we have enough multipliers as far as far as how big this 
analysis was going to be if we now have to add 13 or 16, whatever it is, states, they each may 
have their own interpretation or application of this.  Most of its going to be Appalachia‐based, 
of course.  I guess we were, when Liz and I worked on alternative two, or chapter two 
alternatives, the matrix.  The instruction was to not really look at that.  I’m not sure how to 
put this.  We did not consider the 2008 stream buffer zone as in effect for the analysis, for the 
matrix.  Which resulted in, if you now, I guess, John has heard this over and over and over 
again all these meetings.  If you now say, or define stream differently, or the protection zone 
differently.  It is different, because 2008 SBZ is not being enforced, it doesn’t apply. So, those 
are big issues in compiling these chapters, when you say compare us to the norm, there may 
be a good disagreement now as to what the norm is, I don’t know. 

DS  No, it’s not comparisons to… 

JZ  Not to norm, or what’s in existence  

DS 
10:24 

I mean, the EIS is going from one rule, we’re looking at going from one rule to the next rule.  
So it’s a 2008, it’s a federal rule because of the way SMCRA is set up, the states will have an 
opportunity to (unintelligible) with their own program, there will be determinations, variations 
Our job on the EIS is to just to compare this federal rule with the proposed federal rule. So it’s 
not, you’re not looking at conditions on the ground.  You are looking at the 2008 rule as 
implemented and that is, and with a facility that is in compliance with the 2008 rule. 

JZ  I hate to sound like a lawyer here but I’m going to. Every state’s approved program is part of 
the federal rule.  I mean, Kentucky’s regulations are adopted in the CFR so… 

DS 
11:28 

This is not the real, it’s almost Joe, it’s not the real world, this is rulemaking.  

JZ  If we’re to assume 2008 is enforced in the coal‐producing states, this is a very small EIS. 
Because one could argue, and I think Bill Winters has argued very forcefully, that the change 
therefore is not very significant.  But that, as you said, is not the real world, that’s pretending, 
and that’s fine if that’s our the instructions.  That is enforced, those standards exist. Because I 
thought we were looking at  what’s going to change in Kentucky, what’s going to change in 
Pennsylvania, what’ s  going to change in Ohio, what’s going to change in Wyoming.  And, 
we’re looking at where you can now get a permit.  Where you can now put excess spoil. 
Where you now determine a stream exists or doesn’t exist. I got to tell you, that’s the way I 
went at this, which was what’s going to happen and that’s the way the production shift initial 
analysis looked at it too.  How difficult is it to permit steep terrain, flat terrain, existing mines, 
new mines.  Based on, again I understand where Bill is coming from, he’s coming from the only 
state that has permitting and enforcement, the only state in the country that has a federal 
program.  

DS 
12:47 

You guys are having a theoretical discussion which is (unintelligible) and interesting… 

JZ  Well his was theoretical, mine was practical. 

DS  And, as a practical matter and if you were doing an EIS for a particular project, that’s exactly 
how you would approach it.  What’s on the ground, what’s going to change.  But, EIS for a 
rulemaking is different.  You can’t have moving targets.  As you’ve already said, you have all 
these variables you’re trying to address going from one region to the next.  But, the status quo 
is, for OSM, OSM status quo is that we have a 2008 rule on the books.  What we’re proposing 
to do is to amend that rule, and make those changes.  So, we’re looking, that’s the piece that 
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we’re analyzing, between the rule that’s on the books and what we made, what changes we 
made from (unintelligible) to that rule. 

JZ  That’s, Dianne with all due respect, that’s refreshing to hear. I wish we’d heard it in June.  In 
my opinion again, that’s a marked change to this whole program. That makes this, because, 
again in my opinion and I’ll let the engineers and scientists talk here.  Legally, I don’t think 
there’s a big difference between the 2008 rule and Alternative 5.  

DS  Yeah, yeah. 

JZ  It’s a two page EIS.  

DS  Right. 

JZ  It’s an EA. I guess we’re doing an EIS because the lawyers said we should do one in the 
litigation. 

DS  That’s the point. We’re, we haven’t had a chance and get out and really implement 2008.  We 
did, right (unintelligible) and we have this rulemaking that’s going on now.  The assumption is 
that whatever went into the 2008 rule was the analysis for that rulemaking.  And now we’re 
going from that rule to what we’re proposing.  IN many instances, it’s going to be no changes 
in Pennsylvania, in some of the other states where you don’t have fills, where you don’t do 
fills anyway.  Tennessee, no changes.  Anyway, I, at this point we got three weeks until the 
PDEIS is due.  So, we need to right this ship.  You know, we, and I want, and I know this is a 
working session and I want you guys to get the most out of this.  But, we’ve had voluminous 
comments as you know and are probably struggling with on the first three chapters.  Same 
goes for Chapter 4, to tell you we’re worried would be a huge, huge understatement. We’re 
deeply concerned about what we will see in the preliminary draft EIS.  We, if you talk to Joe, 
he goes back to looking at your proposal and the depth of experience that the team you put 
together, the resources available to you, and he is still optimistic that we’re going to get a 
really quality, legally defensible product when we see the PDEIS.  But, there’s lots and lots of 
people around him who are very worried because somewhat, you know, the process itself 
doesn’t provide a lot of comfort because of the way it’s laid out.  Hi John.  (John Morgan 
enters).  Because of this iterative process, we’re not getting a chance to see the work and how 
you responded to comments that you’ve been given so far. Go ahead Joe. 

JZ  I’ll make one more comment on this it’s not because John just walked in.  I was about to make 
this comment anyway. I remember in Atlanta Liz, I remember in Atlanta Liz specifically saying 
that because the 2008 rule seems to be, for lack of a better word, suspended.  I mean it’s in 
litigation, we’ve got a court order, that, here was her question, are we really comparing the 
proposed rule to the prior standard.  Because the 2008 standard was never adopted by 
anybody.  So, where does our work lie?  And the answer given in Atlanta was that we’re not 
going back to the prior standard.  But, we were not told to assume that the 2008 standard is 
enforced in all the states.  

DS  2008 is the status quo.  It’s Alternative 1, it is, we have defined it, for purposes of this 
document, we’ve defined it as the status quo.  And, everything else is measured against that. 

JZ  Well, I’m not sure we have Dianne.  

DS  That’s what you say, that’s right up front in the document.  

SG 
18:06 

For John’s benefit and to make sure I clearly understand what I’m hearing. OSM is now telling 
us that we should have written this comparing to 2008. 

DS  Who’s got chapter one? Does somebody have chapter one that say these are the alternatives 
we’re considering?  Are there any alternatives there we’re going to look at what’s happening 
in Kentucky, we’re going to look at what’s happening in Wyoming? No. It says the baseline is 
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the 2008 rule.  You guys wrote it, it’s the first paragraph, it’s the first page.  Everything flows 
from that.  I’m not buying this that you’re telling me that you’re not aware, that you were not 
aware. 

SG  I’m not buying this. 

DS  Well, that’s fine.  We, you know, ultimately… 

JZ  I don’t think anybody looked at it on the team, any of the teams, as if that was the standard 
across the country.  We not just being argumentatively.  Just informatively. 

DS  Well, as I said earlier there’s limited utility to saying what was discussed in the past.  We have 
concerns at this point that what we’re seeing is not getting us there.  And we can do one of 
two things, if we throw up our hands and get to the end of this process and nobody will be 
happy.  Or, we can you know, dig in at this point and you’ve got comments from people who 
know way more about this stuff than I do.  And so, those are the comments that you need to 
focus on and… 

SG  I don’t think I heard this in Lexington when we met. 

JZ  I remember debating this with Bill even in Lexington recently. And he turned to us a couple of 
times, including Atlanta, and said ‘are you trying to tell me that the 2008 rule is not being 
applied across the country?’ The answer is yes.  And, that discussion was over every time it 
was raised. 

DS  This is not, I’m not… 

JS 
20:20 

Dianne, we can shut up because there really is no sense in us.  We need to get back, you 
know, take a look and see… 

JZ  It changes a lot… 

JS  I’m sorry? 

JZ  It changes the whole thing. I mean it makes it very simple, I think.  (unintelligible) 

JS  And perhaps, if that’s the message, that’s the message.  Go back to scope and we get together 
and figure out what it is.  And if it makes it simple and simpler.  At the end of the day, she said, 
this is what they want, Joe, so we need to figure out how we deliver what they want and what 
they need for the programmatic rule.  So, to me it’s very simple. 

DS  In the discussion of the preferred alt, we say the status quo as 2008.  Does anyone disagreeing 
with what alternative one was? 

SG  Yeah. 

JZ  I guess the analysis all along the way Dianne and all the meetings with OSM, all along the way 
has not taken that approach.  We’ll do it. 

JS  And again, we’re also now, this is something that perhaps we’re diverting from the purpose of 
the meeting which is to talk about chapter 4 at this point (unintelligible) 

DS  Well, I know, and I want to make the best use of your time     this is a fundamental thing.  I’m 
willing to stand corrected if Alternative 1 is what’s being implemented on the ground versus 
OSM’s 2008 rule. 

22:43  Voices while setting up projector  

DS 
24:20 

The purpose of this action is to amend OSM’s stream buffer zone rule published on December 
(unintelligible) 2008. 

DB  Where are you? 

DS  I’m actually looking at the scope of work.  So it says, (unintelligible). 

JZ  We used production numbers which would not be the production numbers if that standard 
were applied. And I guess that’s what’s, it’s screwing me up on so many fronts. So, we’re using 
numbers for coal produced under a different set of rules than the 2008 standard OSM wants 
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looked at.  And, we’ll have to write a few paragraphs explaining that, I guess. Because, I don’t 
know what we then use.  I defer to Edmundo.  I don’t know what you then use as the baseline 
of what production would have been in Kentucky, or Pennsylvania or Ohio if that standard had 
been applied and then how’s it going to change? And again I get back to, Dianne, that if we 
assume the 2008 rule is in place in Ohio, then Alternative 5 is not going to have a market 
impact at all versus our true calculations, I don’t use true to say yours are false. But, using 
what the real standard is in Ohio, for example, what Alternative 5 would do to that production 
standard.  We’d have to make up or discount or just, or I don’t know how we’re going to do 
that.  How much coal could have been produced in West Virginia if the standard had been 
enforced? Now, how’s it going to change? That’s a, it’s an interesting analysis. I’m not an 
economist, I don’t pretend to be.  But, that’s an interesting question.   

JMa 
27:36 

If the status quo were the 2008 rule, there’ve been production shifts already that we’re 
predicting are happen which wouldn’t happen if 2008 were in effect.  

JZ  Had already been… right.  

JMo 
27:58 

There are two issues that are happening here. One, is that we’ve said all day long that we’re 
going to maintain the 2008 production levels in the sense of energy input into the economy. 
And, we also know that historically the population growth and BTU per capita consumption 
change as (unintelligible) increase. We haven’t taken those increases into account in the 
model.  We also, in my mind, always recognized that we’re basing this on the 2008 rule. But, 
because of the lag in permitting actions, we’re not going to assume that all the effects of the 
2008 rule are coming in.  The document does reflect, let’s say, (unintelligible) in Kentucky, 
which was a direct result of the 2008 rule at minimizing impacts. And so, the text talks about a 
30% reduction in fill size, or 48% reduction in stream length as a result of the implementation, 
state interpretation of parts of the rule.  So, for some of those which were already in affect 
(unintelligible) the production levels don’t reflect that, I don’t think they can, because it’s the 
last year in West Virginia, what is it, four, 404 permits were issued.  So we know people are 
using the back door (unintelligible) issuing permits. I think it would give an extra level of 
complication to try and say that if we magically said the 2008 rule would have done this, this is 
what 2008 production would have done.  I think the shifts are going to be of the same 
magnitude whether or not the 2008 rule (unintelligible).  I think as long as we’re clear that the 
production statistics we’re using don’t necessarily reflect the full implementation of the 2008.  

DS  Right. 

JMo  But, Alternative 1 says we’re assuming it has been implemented.  Which the text says it is, 
(unintelligible) then I think we’re all right. That was my interpretation.  We knew we were 
building on 2008, but the statistics can’t obviously reflect the total implementation. And the 
same way with material damage. (unintelligible) If we had different state agencies that had 
different ways of enforcing material damage, some of the material damage effects that we’re 
talking about now wouldn’t actually happen. We weren’t from the text going to go reflect that 
the lack of enforcement as being why some of these effects might not be there. That would be 
awful to do. (unintelligible) So, I don’t think it’s a illogical way of building this up 
(unintelligible) be clear as to what reflects 2008 and what doesn’t.  

JS  I think that’s what she said.  This is not real world, this is a programmatic, this is a, I don’t want 
to say paper exercise, and insult it in that fashion. But truly, to some extent, that’s what you’re 
doing for the implementation of the promulgation of the rule. 

JMo  In states where you had most impacts. Which is, West Virginia already had steep slope, AOC 
(unintelligible). Kentucky now has (unintelligible) 145 which deals with it.  So, in the areas 



Meeting Transcript, Parts 1 & 2 

Date:  February 1, 2011 

Location: Washington, D.C. 

7 
 

where you’re going to get most impacts because of stream definitions and mining within a 
hundred feet or mining through those are the states that have most of the impacts. So they’ve 
already had more implementation, they were ahead of the curve (unintelligible) 2008 was 
happening anyway. 

SG  But, it was only just recently. 

JMa  Yes, but West Virginia has had it. 

SG  West Virginia has had it for a little bit longer. Now let me go back and rephrase what I said 
earlier. This is a sea change from what we’ve been doing. And, what we understood.  It’s a 
hypothetical exercise taking 2008 rule and predicting what the change would be as if it were 
implemented.  But, we were going against the actual production which doesn’t reflect the 
2008 rule. Does that make sense? 

DS 
32:05 

It does make sense.  I mean, I and I can’t say, fully understand it, I think that there is, what Joe 
said earlier.  We, that it merits some detailed explanation.  And maybe just that, the fact is for 
OSM, they’ve already put out a rule, which was 2008, which they supported.  With regulatory 
impact analysis or whatever analysis they did to support that rule.  And, now they’re going 
from that point to where we would be in considering these other alternatives.  And if you’re 
limited in that for production you have whatever 2008 is, I guess you have to discuss what 
assumptions you made on the, looking at impact on production.  But, that should be a narrow 
piece of this.  I think that you guys, one of the comments we’ve heard, is that this is all focused 
on coal production. There isn’t a full‐blown analysis of the, any kind of balance to it, there’s no 
analysis of natural resource benefits or any additional benefits.  I mean there, the fact that 
there will be no requirement to have threshold determination of, before you cause any 
material damage off the permit area an operator will be well aware of where they are and be 
able to guage it.  And, so there will be the ability not only to predict it and turn it around but 
to avoid the cost of having to restore a stream that’s been materially damaged, to forfeit a 
bond because of an area that can’t be reclaimed after, once it’s too late.  So, there are a lot of 
pieces, moving pieces, to the rule that I think weren’t fully discussed.  I don’t know if you guys 
had a chance to go through all the comments, get a sense of the comments. Anyway, what do 
you want to do now? 

DB  The 2008 rule was focused on a specific area of the country and specific provisions.  Key of 
which was buffer zones around streams.  It had other provisions, right? 

DS  Right. 

DB  This rule goes well beyond that and I believe is modifying pieces of SMCRA that were not ever 
touched or considered by the 2008 rule.  So, to use the 2008 rule as the baseline and simply 
say all we’re doing is modifying it, seems to me to be leaving out all those hundreds of other 
pages of rule changes that the rule team has been – (end of recording 35:45) 

DB 
00:00 

(start of recording) … diligently making.  And I’m not sure how that dovetails with the analysis 
we’re talking about. It just seems to me, it’s too simplistic to say the 2008 rule is our baseline 
for purposes of comparison.  Because I don’t think it is, am I wrong? 

DS  The pieces of the 2008 rule that are modified, those are, yeah, I mean, you, there’s more than 
a simplistic analysis going on here. Because, you’re right, no, there’s no amendments to 
SMCRA, because we cannot do that.  These are the regulatory changes.  But the regulatory 
pieces that are being amended, you’re going back to where, if that rule was in place under 
2008 and now (unintelligible) change to it.  That’s an aspect that you should be analyzing. 
You’re looking at each of the elements of under the 2008 rule and then the other elements 
that would follow from there.  
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DB  Those folks who are experts.  We had 11 principal elements that we focused on initially.  
Which of those 11 principal elements were covered or addressed or in some form or fashion 
talked to in the 2008 rule?  I suspect that there are lots of them that were not touched at all in 
the 2008 rule. Threshold, was that touched?  Material damage in, you know, so… 

JC  Let me try to add to add to this discussion about (unintelligible) is the idea that, since I was the 
one who gave this direction, that is was the 30 CFR was the baseline condition. Because 
everything that’s being amended by the current proposed action is in the 30 CFR in some form 
or fashion.  And it’s what was in, what is currently in, the 30 CFR that is the baseline. That is 
the 2008 rule, that is, in some cases, 1982, 1983 promulgated rules on various pieces, like 
81697, fish and wildlife enhancement, for example, was promulgated in 1983. That’s the 
baseline for the pieces that relate to that.  And, I think the conversation we’ve had over the 
months has been, with the 30 CFR as the baseline.  The current program in 30 CFR, how do we 
get there?  And, a lot of the conversation has been, when we start talking about preserving 
2008 coal production and then comparing to what’s on the ground.  And to me, that seemed 
like a logical approach. But, I think others now believe that we need to take a step back and 
consider a world of 30 CFR implementation that is perhaps the term paper exercise, without 
pejorative meaning is really what you’re thinking about.  Meaning, it’s really looking at things 
in a programmatic way.  But, I think we’ve always, and I think what I’ve always tried to 
communicate throughout this process, is that the baseline, the no action alternative, is what is 
currently in 30 CFR, part seven (unintelligible) the end. That is the OSM regulations, that is 
what the baseline has to be.  Because whether or not it’s fully implemented, or whether or not 
it’s implemented properly, or whatever, our starting point is what’s in our regulations.  And, 
we had to compare to that. And, that’s what I tried to communicate all along. Now, when it 
came down to practical terms of how do you do that and so on.  When you look at the 
regulatory impact analysis and the NEPA documentation that was done for the 2008 rule, the 
determination was the impacts of implementing that rule were very small, based on the 
considerations that were there. And if you take that NEPA document, the 2008 EIS, and you 
take the RIA that was done for that 2008 rule.  The impacts were considered to be 
incrementally small over the preexisting program. So the assumption that we made, and that 
we talked about at a lot of meetings was that saying comparing to on‐the‐ground current 
performance and what we were projecting was approximating, because of that little offset 
that the 2008 NEPA document had already projected, would approximate the change from 
2008 rule to proposed action.  I think what we’re asking is to take another look at that. It’s 
almost as if we’re saying, and Dianne again you can correct me I’m wrong, that let’s not 
assume that the analysis that the delta from pre‐2008 to full implementation of 2008 was as 
small as it was projected to be.  Let’s make sure that the difference between on‐the‐ground 
and implementation of 2008 is accurate and understood, so that we can look at a delta from 
2008 preferred action.  

DS 
5:36 

Yeah, I agree. I agree, John. 

SG  Dave’s point I think was where this proposed rule, Alternative 5, is much more expansive than 
2008 and applies to the whole country. 

JC  That’s where we’re comparing to the 30 CFR. So, I mean, I really, I kind of cringe a little bit 
when we start talking 2008 rule. Because it is such a smaller piece of the whole thing, it really 
is looking at the SMCRA regulatory program, the 30 CFR SMCRA regulatory program is 
Alternative 1.  And, all of its pieces, the 11 major elements, the four or five other elements.  
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Everything we’re comparing to is what’s currently in the 30 CFR.  Because, we really have no 
option but to compare to that. 

JMa  But if what the 2008 rule says is not status quo of what’s actually happening, then we have to 
look at the effect of both the 2008 rule and the proposed rule to get the actual …. 

JC  Well, and I think one way to do that, and the way that I’ve always assumed we were working 
on it, was by taking the EIS that we’ve done for the 2008 rule, the RIA that was done for the 
2008 rule, which predicted the delta from the status quo (unintelligible) to the 
implementation of that rule as a way to just kind of subtract that out from the delta we were 
predicting from current on‐the‐ground to … 

JMa  Was that accurate? Is that delta accurate? 

JC  I don’t know. And, I personally , my personal opinion, and my personal opinion and a buck and 
a half will get you a cup of coffee downstairs, I personally think that it’s counterintuitive to 
suggest that that’s not accurate because it was published, accepted, and promulgated by the 
administration, etc… Now the fact that in litigation the administration has determined not to 
fully defend the 2008 rule as being the way they want to go, and that’s why we’re engaged in 
this rule making,  notwithstanding. The analysis that was done has not been the subject of the 
litigation or the discussion. And I think we can… 

JZ  Say that again. 

JC  The analysis, the NEPA document as such and the RIA were not a part of the discussion. 
Whether or not the rule was that rule was added.  While the ESA consultation was at issue, 
overall no one has really challenged the EIS or the RIA for the 2008 rule as being inadequate. 
So, in my mind the ESA, nearly 30 year federal employee, to accept the analysis that was done 
for 2008 rule seems like an easy, defensible step. To then say that the delta that we expect, 
the delta in impact, positive, negative, etc... is based on making on‐the‐ground minus that 
predicted change that if 2008 were fully implemented, and there’s your new delta.  So you got 
a delta, I mean, I can draw it up on the board, I’m an engineer so  I’m talking deltas so you 
guys understand what I’m talking about. 

JMa 
9:22 

If we use 2008 and compare the effects of Alternative 5 and we say that there’s going to be 
little change, we’ll have to say that there will be a little change as long as the enforcement 
level stays the same and ...  

JS  Caveat it; basically say that given the current environment in enforcement, because the reality 
is that if the ’08 isn’t being enforced. 

JZ  We had this discussion, Liz and I.  We could not imagine that OSM would say, our law’s not 
being enforced. So… 

DS  No, we can’t say that. 

JZ   Right, correct. But the language we discussed was ‘current condition.’ I remember that phrase 
so let’s talk about the current condition. 

DS  Right, I’m not saying that, all that you’re talking about makes sense.  It makes sense if we were 
looking at this in a different way.  That’s not what we’re required to do by law under NEPA and 
in putting together this analysis because we’re going from, you know, as I said, we’re going 
from one rule to the next.  

JS 
10:40 

Right there, he has the, your baseline, say your CFR, that’s what’s being done in the real world 
right now. (unintelligible) 

JC  This is real. 

JS  Down below, there you go. 

JC  This is 30 CFR. 
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JS  And now you’re proposing a new rule that, right… 

JC  And really, if what we can measure is this out here, the delta for real world to proposed rule, if 
we can predict this and we already have a delta for on‐the‐ground to 2008 rule, if we subtract 
that delta from the total delta, we should be able to get this delta. 

JMo  And I think one of the best ways to try (unintelligible) this is not an instantaneous change. 
(intelligible)  

  What we’ve seen is because we’re two years into a 2008 rule (intelligible) actually 
experiencing is limited because of a population (intelligible) 

JC  Right, and what we’re saying is, it doesn’t really matter because we can take the predicted 
delta here, and ratify that predicted delta. 

JMo  (Intelligible) context of the 12 to 15 year time frame which is what we’ve discussed in the 
document anyway, that implementation period. So, you’re always going to have that lag, and 
as long as we’re straightforward about that, then (intelligible) wouldn’t expect to see major 
changes here. 

JC  Yeah, and I think that we can explain this and I think  this, at least in my mind, the working 
assumption we’ve all been dealing with through the months. Is that this is the model that we 
really had, really, when we’re talking about impacts, while we’re really trying to isolate this 
impact.  The way that we have to do it is to look at this and then subtract that out. And I mean 
this is, of course, not to scale because this may be small, this may be big and there are a lot of 
things that aren’t included in this. You know, the changes for fish and wildlife enhancement, 
they aren’t included in the 2008 delta at all, because that wasn’t a part of the 2008. Changes 
in corrective action thresholds and all that that weren’t included; they can’t be part of this. So 
this, in magnitude, is probably a lot smaller than this. That’s just (intelligible) 

JS  So, in essence, what your saying is that the delta from the ’08, in the 30 CFR, actually creeps 
up, gets up closer to the proposed rule based on all these changes,  individual and isolated 
changes to the ’08.  

JC  No, I’m actually saying kind of the other way around.  That this is, at least in my view, and my 
view and a buck and a half will get you a soda, but in my view, this is actually smaller and this 
change is bigger.  There are those who would think that what you are saying is true.  That the 
30 CFR is closer to the proposed rule. That would be Bill Winters’ view is that the 30 CFR and 
the proposed rule are a lot closer (intelligible) magnitude . I don’t want to pre‐judge what this 
is.  I think that‘s why we’re doing this EIS frankly to find out what this is.  And if it’s closer to 
this line or this line’s closer to that line, I’m not going to be, you know, able to just guess. 
That’s why we do the analysis.  

SG  Well I agree.  I think that’s what we, the way we approached it, the way we understood it. 
Was for us to get that delta total. That’s what our analysis reflects.  

JC  Yeah.  And so, once you’ve got the delta total, then it becomes a relatively, at least in my mind 
again, easy exercise to back out what you had as predicted delta 2008. And then you can look 
at, in real terms the delta for the proposed rule.  Now, you have to make sure that you are 
including all the factors that you need to include.  Some of the benefits that currently haven’t 
been a part of this conversation, I think is a part of what folks have commented that we need 
to ensure that are in there. But really, it’s just ensuring that you’re looking at everything that 
composes those deltas, if you consider the delta the total impact, positive and negative of 
your proposal.   

JS  Is it better defining perhaps throughout the document the fact that we have an ’08 and 
defining what is envisioned from jumping from the ’08 to the current proposed rule is going to 
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be this change.  

JC  I think that’s it.  It’s really explaining that this is what the 30 CFR requires.  This is really the 
baseline.  The way we got to that is we measured this total change, because that 30 CFR is not 
fully implemented. But based on the 2008 EIS, here’s a prediction of what that change would 
be. Now we back it out, now we can tell you this is the projected changed from 2008 to the 
proposal.  

JMa  But on the ground it’s meaningless. 

JC  It doesn’t matter. That’s the part that doesn’t matter. Because, truly anybody, we can talk 
about that delta total.  And, I think we’ve got to explain it in a (intelligible) way and I think the 
current status of Chapter 4 gets, at least approximates, the delta total. Perhaps, once we make 
the changes and ensure that the assumptions are right (intelligible) 

Various  (intelligible) 

JC  Right, and like I say, from my perspective as having been the team leader over the number of 
months that I have, that’s kind of the working assumption that I have been working with you 
guys on.  Because that what we were going for.  

DS  Stunned silence.  

JMa  So, in order to find what the status quo is of the 2008 rule, we’re going to have to go back and 
find out what the real delta is. (Intelligible) not on production. 

JMo  It is in what was the EIS. Just take the EIS and back it out, that’s all.  

JC  That’s all I’m saying.  It’s a simple, I mean, of course we’re not talking a quantitative math 
numbers where we can plug and chug.  It’s more of a qualitative discussion.  

JMo  Because at all prospective 2008 production (intelligible) all prospective so (intelligible)  

DS  Those of you, Brent, when you guys got together and compiled the comments, do you 
comments along these lines? What was the baseline and…  

BM  I would say no, but again I only looked at one (intelligible) of comments. Comments were 
much different.  

JZ  So, talking to a non‐economist John, I skipped that class in college.  We are supposed to just 
accept, we were told to use the 2008 production figures.  We’re to assume, for the model, 
that, Edmundo’s been very quiet.  I’m sure this is going to drive him crazy. We’re to assume 
that those production numbers were obtained as if the buffer zone rule was applied to each 
state. Is that correct?  Is that the baseline delta assumption? (intelligible) I know what the real 
world is, that’s not my problem. My problem is what, are we to assume, because then the 
affect, Dianne, would be a zero shift.  If that’s, or close to zero, because we’re having to 
assume that, I could look at this 17 different ways, that industry in Appalachia can function 
under Alternative 5, because they did under Alternative 1, which was the existing rule as if it 
was applied.  Which it was not, but I’ll forget about the reality for a second. So the impact, the 
shift analysis, again I defer to the smart people, is very minimal if we assume we can produce 
these levels under these rules. Is that what I’m hearing?  

DS 
19:45 

It’s not; it would be so easy if it fit that way.  What John Morgan’s saying, you, if you just take 
raw production levels, that could be anything.  That could be somebody who’s mined without 
a permit, it could be anything. So, if you’re going to use those levels, you need to really explain 
the source of it, the fact that it’s, just looking at production levels doesn’t tell the whole story.  
And, I think that’s somewhat what we’ve been trying to say. I don’t want to throw something 
stupid out.  And, I appreciate you being so polite.  Anyway, I don’t want to pretend that I 
understand how all this fits together, because I don’t. I can see the problem where, you know, 
if you had some wild cat, non‐permitted minor, that would make it into… 
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JZ  But those are anomalies, that’s the old days.  

JC  Let me try again because I, I’m an engineer with a marker. (intelligible) 

SG  I think what you said earlier John is what we thought we were doing.  Assuming that the 
implementation of the 2008 rule was a relatively small shift because it was just Appalachia and 
… 

JC  A small number of the elements. 

SC  Yes.  We did our analysis on the full implementation of the proposed rule which included the 
’08. 

JC  Exactly.  

SG  So, I thought we’re there. 

JC  Well, here’s the problem.  I think, here’s the problem.  From a production side we assume the 
2008 EIA level is a real‐world, baseline number.  It could include people that are violating the 
conditions of their issue permits or states where they’re not implementing their approved 
program properly or all kinds of things. If the 30 CFR, the 2008 stream buffer zone rule, and 
everything were implemented, production would be at some different level.  We don’t know 
what that is. We really don’t. That’s a hypothetical exercise that we could probably put 35 
mining engineers in a room and come up with 42 different answers.    But, it doesn’t really 
matter. Because what we’re looking at, if we’re focusing purely on the production shift, is the 
shift from real world to what it would be. What you just described, Steve.  That’s in there 
somewhere in between.  Betwixt and between. We know that.  We know it logically, we can 
describe it. And really what the precise number is here, doesn’t really matter.  When we come 
back to this impact delta however, I think part of the conversation that’s been going on 
internal in this building and with our cooperating agencies that you’ll see in the comments, 
etc… Is that maybe impacts and benefits were too much tied to this production thing and not 
enough tied to other factors. Other facets of the rule. That there are things like the increased 
water quality and the social benefit of that, the increase health benefits of that, etc... That 
came from the rule.  That, right now, are expressed in the chapter in terms of the shear, if you 
don’t impact this many miles of stream then there’s this other thing. But, even what I think 
the conversation has been is that even if you continue to produce in Appalachia at a certain 
level, under Alternative 5, that level, because of people complying with the new requirements, 
getting more baseline data, and doing better wildlife enhancement and all of that, the impact 
per acre per linear foot of stream, whatever, is going to be less. There’s going to be some 
benefits that aren’t currently adequately described in the EIS.  And I think, the idea is that this 
delta and impact is where the conversation is really about. Is that doesn’t necessarily, right 
now it’s all been tied to the production thing.  And ,  think it’s logical and, of course, I’m a 
mining engineer so I would think it’s logical. But, when other folks with different paradigms 
look at this problem, they determine that there are other things that should be included in this 
consideration of delta. So, while we’ve got this part maybe locked down pretty good, we need 
to think about what else needs to go into looking at this impact delta so that we describe the 
changes positive and negative of each of the alternatives in a way that it considers more than 
just the shift related, or the shift in impacts, or the economics and the environmental benefits 
just related to production shift. That is what I believe is the bottom line of concerns is, 
because the concern is that if you just focus on the changes due to the production shifts, you 
over‐emphasize the negative and under‐emphasize the positives of this proposal.   

JJ  How does it over‐emphasize the negatives? It’s a shift and there are positive things that we’ve 
looked at in production shifts. 
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JC  Well, I think Josh that the idea is, is that if you look at Mingo County, West Virginia under this 
scenario.  And if we were to write this down from the regional to the state to the county level, 
you’d probably see a lot of predictions that shift production out of Mingo County, a lot of 
down turn in economics, jobs would be lost in that county, etc… It really looks like it hits that 
county pretty hard  

JMo  But also, what’s already in the document says (intelligible) numbers correctly (intelligible) but 
that part of West Virginia will see a 50% reduction in streams impact. 

JC 
26:45 

But, that doesn’t (intelligible) . But if we could somehow describe more qualitatively and in a 
better way what that benefit means.  That’s really part of it. 

JMo  Your pros and cons need to be at the front of the section saying even though this is one of the 
impacts, these are the benefits.  

JJ  And you see benefits in Wyoming, socioeconomics, Montana.  

JC  And the folks on the call yesterday, Brent you can back me up on this, the folks from Wyoming 
on the call yesterday were concerned that it understated the impacts in Wyoming.  The 
negatives. It understated the ability, the impacts on water supply, etc… Wasn’t that part of the 
conversation yesterday? So, I mean there’s, I guess a lot , you know, everything’s local and it’s 
going to be very local. And, as you shift from one place in the country to another, you know 
the losers, without meaning this term to be a real pejorative, the losers are going to be real 
upset and the winners might even be upset.  

JJ  From my standpoint, we keep focusing back on Appalachia. But Appalachia is just part of the 
picture.  But, are we really supposed to focus on (intelligible) I look at what we did and I think 
we did describe benefits but the benefits really show up more so out west from an economic 
stand point.  

JS  It’s not simple economics. It’s recreational, it’s… 

DS  Do you guys have a natural resources economist available to you.  

JS  We actually, last night, that’s something we’re doing for the RIA, we’re actually bringing 
somebody to the team that basically that’s what they do.  They’ve done a lot of EPA wetlands 
and so on and so forth. That’s an independent, that’s outside of this group here. Somebody 
that John has worked in the past and we’re going to engage those people. 

DS  That’s also a necessity for, in getting the EIS where it needs to be. Because, it’s so specialized.  

JS  That’s something we need to discuss, meaning PKS, with the folks that wrote those. 

DS  First of all, you gave us a chapter that you were, obviously was a work product that you put a 
lot of resources into. And, we’re now at the point where now  we have all the comments and 
you got to figure out what you’re going to do with the comments and, so, it only takes you so 
far to say, heck, I’m proud of this work product. And, I thought I delivered, I thought I gave you 
everything you needed of course you did.  You wouldn’t have given it to us if you didn’t think 
it was a good product. But, the reality is at this point we got tons of comments and some of 
them really are very serious comments that we have to get addressed in a limited period of 
time to pull it together at this point. So, I think we should probably talk about, I don’t know 
what you want to do next John.  Do you want to talk about more of the comments? 

JC  It may be a good point to take a little 5‐minute break, a bathroom break. Anybody who wants 
to get a soda. And we’ll reconvene and dig in a bit more, the way we did yesterday and talk 
about the comments. 

JS  I think it’s critical, John, if we’re going to really pull this off. Because at the end, the same thing 
as with the RIA.  There were outlines out there and there’s got to be, this is almost like a 
constant, instant, real time feedback between us and OSM and the team.  If it doesn’t work 
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that way.  Like you waited until October, November when these guys delivered the RIA to then 
say, no, we should have gone with perhaps the ideal thing would have been, here’s Ben 
Simon, (intelligible), he’s going to be the clearing house for us to say this clears the OMB 
requirement even though we came up with this conceptual, which is a misnomer to begin 
with, but at least, we should have had a reference to say, this is the individual that we have to 
work with.  And, we got to develop an outline, a content that meets the requirement.  
Because, ultimately, he’s going to be the one who says yes, go ahead and send it out, OMB will 
be fine with this. Hindsight is 20/20.  You know, we’re trying to bring the SMEs and try to bring 
people together. To work together.    

BM  One last thing just to echo what Dianne said.  Basically, one of types of benefits that was 
lacking, and this is something I worked on in Pennsylvania as part of the (intelligible) 
reauthorization. But, for instance, restoring stream miles. Pennsylvania  Fish and Boat 
Commission has calculated that it’s about $60 per stream mile per fishing trip (intelligible) will 
spend money.  That’s published data they’ve used. Therefore, one of the great, key, a real eye 
catcher is to show the more stream miles you restore either with AML money,  or in this case 
protect from mining, that actually brings a positive economic impact back that balances 
against that negative loss of coal jobs. And so, it’s that kind of benefit that’s quantifiable 
which, an economist has those little factoids, could really go a long way to help balancing out 
just job loss equals money.  

JMo  We’re mixing the two documents together. I mean I think the Regulatory Impacts Analysis is 
the economics document and the EIS is an environmental effect.  So, we’re talking about 
employment but we’re not doing the whole economic analysis as part of the EIS.  

JJ  Getting back to, Dianne, your comment statutory requirements for an EIS cost/benefit analysis 
(intelligible) states if a cost/benefit analysis is developed then you’re going to want to have x, 
y, and z (intelligible) We’ve simplified the from the fact that there will be stream‐miles saved 
and there will be acreages saved. If there are other, if you want to drill down into other things 
from a benefits analysis that can be done, but the overall time to get it done, to monetize that 
is a, has been a very difficult thing to mesh up.  

DS  Well, we’re all suffering from shortness of time on this project. And, I know that’s a big 
constraint. I don’t think you have, there are people who are doing this work that are on the 
natural resource damage side putting a value on the natural resource itself, the cost of 
restoration, which is an avoided cost. Those are out there. So, and the EIS should be talking 
about that. I know that you say it’s not a requirement for the benefits to be monetized but 
where they can be monetized and have been, they should be. 

JJ  I agree. 

DS  And so, it’s deficient if you’re not doing that. And, I envision if you have somebody who  can 
come in who has done this work with the government has done as a trustee for natural 
resources,  in a litigation across the country, we had to prove up our damage claims.  And, we 
do that by having a natural resource economist analyze, not just a lost resource, but the cost 
of restoration. And, those are avoided costs. So, if you’re talking about what the monitoring 
costs would be, for instance, and the cost of having to do the monitoring as you go along to 
make sure you’re not going to trigger a threshold for, as an early indication of material 
damage, you’re avoiding the cost of having to restore that stream, which could be an 
incredible cost. So, there’s not discussion I think of avoided costs there in terms of not having 
to restore a damaged resource.  

EL  Dianne, I’d like to make a just a  very small point here based on what Brent and you are talking 
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about. Because, if we assume that the 2008 rule is fully implemented then the impacts to 
production are going to be very small. But also benefits are going to be very, very small. 
Because that hypothetical ’08 rule would have already saved the world.  

DS  As you point out, that’s just one piece of it. There are (intelligible) but you’re right. Once you 
say its baseline, it’s baseline for both purposes. For looking at impacts as well as looking at 
benefits. You can’t exaggerate the benefits, either.  

SG  Let me make one more statement based on one of the statements you made a few moments 
ago. And, I think we’re clear on the delta thing. I think that’s what we did in the production 
houses, because that’s what we focused on. I think we can explain it now, what the difference 
is there on the 2008 delta and the total delta. And, going back to our meeting in Lexington, we 
acknowledged there that we had some more explanation of how we arrived at those figures. 
And that we were including that, of course having comments now that we haven’t had a 
chance to go through fully, that will help us, but we’re still working and we’ll have more full 
explanation of our assumptions, underlying assumptions that we’ve worked with in the next 
go round. But I think, I think I’m clear on this now, because I think that’s what we did.  

DS  Well, I don’t come away with that Steve. Because these criticism are very serious. If you go 
away saying, I think that’s what we already did, you’re not going to be addressing some major 
concerns.  

SG  Of the production types analysis. I’m focusing on that piece that I thought we had agreed on 
that we had just done.  

JC  And I think the key is the total delta that we’re talking about has to be expanded to include 
more that. And I think that is where the real issue is.  It is not necessarily that the production 
shift analysis didn’t focus on that. It’s that the total impact of the proposal is much broader 
than just that shift. There are these other things that need to be drilled down into (intelligible) 

SG  Well, I’m commenting solely on production. 

  Break 
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Abbreviation  Name  Affiliation 

JS  Jose Sosa  Polu Kai Services 

RS  Randy Sosa  Polu Kai Services 

JMa  John Maxwell  Polu Kai Services 

DS  Dianne Shawley  OSM 

SV  Stephanie Varvell  OSM 

AD  Andy DeVito  OSM 

SC  Sarah Cline  OSM 

BS  Benjamin Simon  OSM 

 

DS  * communicatons office and note this morning that they intended to post it. And, they were 
offering OSM an opportunity to respond. The response so far has been, this is preliminary 
draft, we haven’t verified the numbers, you know, it’s not,OSM hasn’t adopted it … 

JS  It’s a working draft. 

DS  Right, so anyway, it’s unfortunate because that in the court of public opinion there were 
already, you know, people were already become solidified in their position without really 
having the opportunity to, you know, I mean…   

RS  This happened from the first chapter, chapter 1 & 2, remember? 

DS  Right. At this point, this chapter they’re running with it, the loss of jobs number. They’re really 
no benefits quantified. We know some of the baseline assumptions may not have been 
accurate. So, anyway, that’s, the main reason I’m telling you is because that means it’s sort of 
heightened importance, so you have a sense  of why people here are so concerned about 
what we’re going to see in the next * And why , you know, we  want to get that out there, we 
want to get the full analysis out there. So, anyway it’s * it’s critical * 

SV  We thought we had clarity on the Implan and then it seems like we’ve been kind of * 

JS  …table of contents * 

RS  That was Stephanie’s Jose. * 

JS  It’s useful for, for…  

RS  It’s a companion, not a stand alone * 

JS  Right.  And, then basically we need to, we need to make the determination * it could actually 
be included in the socio. We need to look at the input data, you know, look at the input 
numbers. We need to reconcile with Morgan. And, if the numbers are the same, I mean, you 
know, they are what they are. We need to, we need to disclose that and, as you said, maybe 
we just shift it from the, you know, from the RIA to the EIS. Obviously we have to address the 
impact, as he said, in the RIA. So, perhaps, you know, we can discuss and see what other 
alternatives, what other methods outside of Implan… 

DS  It’s only on the impact, it can’t be used for cost/benefit.  

JS  No, that’s pretty clear. * 
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RS  So, use it just for the employment and production impacts. 

DS  Right. 

JS  Right now… 

RS  That’s where that comes from. 

JS 
(3:12) 

Based on your directive, if we can move it from the RIA, and maybe utilize some of the data 
from there, we will do that. And, perhaps if we can stick it in socio, we will do that, we’ll bring 
it to the EIS. And, then we’ll figure out a way to address, you know, employment and small 
business impacts, and so on and so forth in the RIA. Either during, from the Implan data that 
we may deposit, or put in the EIS or look at other sources and see, you know, maybe even 
looking at other sources  and comparing, are we getting the same data? Then, we can come to 
terms and say this is what we’re coming up with no matter where we look. And that’s, it’s 
pretty done, so, alright.  

RS  How bought the work plan with the six weeks, with the February 23rd ?  He suggested going 
with the conceptual, where you don’t get into the numbers.   

JS  Well, I mean that’s also something we need to reconcile. 

SV 
(4:14) 

I thought * and give me a * workplan that has what you can get done by the 23rd, what you 
think is doable. And we’ll go from there * 

JS  Also something, that I, I was catching up or actually heard John say, we need to, let’s make 
sure, think somebody, or David Bell, he made the comment. If we have to have the full RIA to 
go with the rule. We don’t want to put the, we don’t want to put the rule or whichever way, 
we,  that we basically, the way John Craynon said, we do, you guys do one week the rule. And 
then, we put the EIS. And then immediately we publish the rule, or a week later, in the 
register, so, basically we need to make sure that we don’t. If we can, let’s look and see from 
the OMB side what it is that you truly need to have to be fully be compliant. And send this 
stuff in. Because we don’t want to not really have the, push the EIS and comment and 
everything when the rule and the RIA may not be fully developed and ready to go. I know that 
the rule is ready based on what you have said. But, the preamble is not because we got to get 
the data from the RIA, so…  

SV  So, basically what you’re saying is that you would like to work on the RIA more, because that’s 
the hold up.  

DS  But, these are different entities.  

JS  Different entities, yes. 

DS  I don’t know.  I don’t think either Stephanie or I have the authority to say, you know, 
everything that I’ve told you yesterday about  the importance of the PDEIS. We have to get  a 
solidly revised Chapter 4 in the PDEIS.  

JS  And there lies my comment to you. That, if because of the delivery of the rule with the 
required RIA , is not going to be when we expect it to be, and we need the extra bit of time, 
and we can extend the revision of, or, you know, give us a little more time with the EIS, the 
drafts, you know, Chapter 3 and Chapter 4, to make sure. So, in essence, we don’t rush to try 
to get the preliminary draft EIS at the end of the month. When we’re going to be lagging with 
the other document, with the rule and the RIA. And, give us a little bit more time to work and 
make sure the EIS and the chapters are actually addressing, we hit everything that you guys, 
that we have talked about.     

SV  I thought the EIS *, doesn’t it? 

JS   It does. But, you know, what John said is that, the way, the  protocol, and that’s something 
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you may talk to him and we can clarify. But, normally it’s a week. It lags a week. One gets out, 
then the other a week after.  

DS 
(7:29) 

But, what we’ve built in here with the preliminary draft, the opportunity to review the entire 
document. We think we need to keep with that deadline to get everything together that’s still 
not a draft EIS, it’s preliminary.  But, as I said to you, when the message we’re getting is that 
we have got to, and I think because of this, it being leaked now, it being published out there. 
OSM is being forced to defend something it doesn’t endorse. * It’s really putting the agency in 
a really bad position right now.  So, I think it’s really critical to get to, to get the PDEIS out 
there, the revisions to that, and the revisions to chapter 4 and get the rest of the document 
put together. I know it’s a break neck schedule. But, in all honestly, your subs let you down. If 
they would have given you a decent chapter 4 draft, you wouldn’t be in this position. They’ve 
given you a piece of crap, really. To be blunt. So, now you’re in the position  of having them, 
and they’re complaining about, what, the work, the pressure they’re under for three weeks.  
But, they should have done it right to begin with. And, they didn’t. So now OSM’s in a bad 
position. You’re in a bad position, nobody’s happy. And, that’s probably a gross 
understatement. But, yeah, I know it’s bad. But, if they would have fully looked at benefits. If 
they would have looked at the baseline accurately.  They focused only on coal production and 
impacts on the coal industry. It’s not an environmental impact statement.  

SC  It would have been hard enough. Even if it had been reality, it would have been hard enough. 
But now we have to dispel the misinformation and promote the other side.  

DS  Yeah,  and, you know, because chapter 4 is really just to lay out the alternatives for OSM to 
say, you know, this is the way we want to go with each of these elements. I mean, we would 
then, the idea is we will have the flexibility in the rule to pick and choose among the 
alternatives. So, you know, the fact that now we don’t have a document that we can look to 
allow us to do that really puts the agency in a bad position. Anyway…* 

JS  Got to go back to the drawing board. 

DS  Yes. * You have very talented people. 

RS  Were you around when the last rule and the EIS on the last rule? Were you around? 

SC  For the 2008 one? I was here, but I wasn’t part of that project.  

RS  Did that also * 

SC  No * 

JS  And I think that’s the difference. I think that perhaps in retrospect, you know, and obviously 
that’s your prerogative, I think perhaps * the schedule and having all these cooperating 
agencies. Based on what Craynon said, he thinks that is *  

DS  And, we won’t do that with the PDEIS. It’s going to come to OSM first.  It’s nto going to, and, if 
we need to tell you that officially, we’ll get you something in writing.  

JS  We submit it to you. 

RS  Yeah, we don’t submit it to anybody. * 

DS  Yeah good. Not a problem, bad judgemetn on our part. * 

End of tape 

  * 

   

  Choosing values and functions that appropriately map into  without knowing  

  What about case studies, can they be used? In other words a representative mine * Is that an 
option? 
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(2:06)  That might be an option. You could take, I’ve seen that option used in the past.The trick there 
is defining your representative mine in a way that’s defensible. And then trying to figure out 
how many mines that actually, how much activity that your representative mine actually 
represents. *  

JS 
(2:42) 

Let me ask you, I’m sorry, you mentioned something and I would like to see if we can… We’ve 
developed, between OSM and our consultants we have probably  somewhere in the 
neighborhood of between 25 to 35 benefits identified. If we provided the list to you, as you 
had mentioned that perhaps *  you could provide some reference * previous studies or areas 
where we might be able to have our consultant go back and pull some of the, is that 
something that… 

BS  Maybe we could possibly do that. I mean, you know, again, it’s hard because, say this is an 
example, you think there might be recreational benefits somewhere. O.K. The trick is, where, 
how large are they relative to the baseline and * So, it’s hard, without knowing * to be able to 
steer you to a * I mean *water based recreation in the south east * 

DS  It’s also a very specialized area * and that’s why of people on your team *  

(7:34)  Ben, to what degree do the benfits need to be related to specific regulatory provisions? I think 
I hear you saying we can give the benefits in terms of the whole rule.  

BS  I think they need to be reasonably related * I think you need to be able to point to, here’s a 
change, or maybe a series of changes that would be for this benefit. 

DS 
(8:11) 

Probebly from an organizational standpoint to, I think that would help to bring some order to 
the analysis.  You’re working off these specific, these 11 elements * and I think that what our 
rule writers did, looked at the benefits. * they put together.  That was how they did it. They 
looked at each… * 

BS  * status quo * change * The implications of the change. And, you know, the implications of 
that. That could be qualitative, quantitative, monetized benefits. Well, I mean, often the table 
of those comparisons appear early in an economic analysis to kind of help set up the *.  
Because it helps others understand what the rule is doing. Where are the major changes and 
what * 

DS 
(9:50) 

One of the areas of discussion * EIS, was the status quo and  baseline that they’re using. And, 
the difficulty we have with the surface mining act is the delay in implementation. We have a 
rule, in this case we have a rule, we have a rule that’s on the books, that’s being challenged   
and hasn’t been picked up and programmatic changes have not been made across the 
country. So, if you look at status quo on the ground, you’re going to see, you know,  a patch 
work. For purposes of the EIS, we’ve defined status quo as what’s in the 30 CFR right now. * 
2008 rule or some aspect and then the existing regs across the board and then the 
incremental change. So, what we’ve said is * obviously that’s the same baseline that needs to 
apply for evaluating the benefits. Since we’re looking at a more narrow view of the economic 
impact on  the 2008  * these proposed alternatives  or proposed change. Is that accurate? 

BS 
(11:11) 

*  I would just point out that the status quo is not necessarily a static situation. Things happen 
to the status quo * no action alternative over time. Some things might happen * More states 
participate in the program over time * could be part of the status quo.  

DS 
(11:52) 

We, yeah, we don’t, there will be no attempt to make any, the states won’t make any attempt 
to incorporate the 2008 rule because it’s in litigation right now. So, that’s the other 
complexity. But, in looking at economic impact, in looking at coal production for 2008, which 
doesn’t necessarily, those production numbers represent operations that are compliant with  
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2008 requirements. So, as we discussed yesterday we need to make sure that the, when 
looking at impact on coal production, that we discuss all of that * so that there’s an 
understanding that we’re using these production numbers * not totally representative of 
current, right.   

JS  One state, like Tennessee, has a federal program. So Tenesse and the nation would probably 
be the closest to reflect the full usage of the ’08 criteria and yet, other states, * not to try to 
quantify just to get through that barrier and then try to find the delta between the ’08 and the 
proposed rule.  

SV  That’s why * 26, 27 baseline. 

RS  * think that the ’08 one just applied to the Appalachian basin, Appalachian states not, and this 
is national. * 

DS  We couldn’t have come up with a more complex scenario as far as, you know, in, because the 
EIS beging a programmatic. I think, what I’ve heard from our solicitors, is that this is the most 
significant rulemaking that * regulations * 

RS  Right smack in the middle of it. 

DS  Yes, we are. We’re in the middle of it and there’s no precident really for * 

(14:15)  O.K., so for the baseline, kind of the minimum criteria would be to make sure it’s defined in a 
way that’s * 

(14:55)  I have a question * circular requires * How do we deal with those situations where we can’t  
quantify it, all we have is a qualitative statement? A narrative on the benefits. There’s no * 

  Well, we just have to say * monetize * 

(16:06)  You know, I don’t know if I’ve seen * 

DS  It’s critical that we monetize the benefits. 

  Well, to the extent that you can. You need to have a good story to go with it. I’m not saying it 
wouldn’t work * but you’d need to have a good story * Well, there’d have to be a compelling 
reason why you couldn’t quantify the benefits and yet you were confident they were there.  

(17:02)  Supposing, for example, there are predictions in there *  reclamation of mountaintop mining 
operations. Could’t we go back for four years and say, in the past four years we’ve had x 
numberof mountaintop mining operations that  encompassed a thousand acres of land and 
then project forward saying it’s a regional assumption to assume that in the next four years it 
may have the same number of mountaintop mining operations  that would encompass a 
thousand acres of land. And, then use that for our * Would that be acceptable? Something like 
that?  

  You could do something like that. But, you need to have a way to get the number of 
mountaintop *. 

DS  Probably not a good assumption. * 

(18:05)  We know that the numbers * going forward. We simply say these are the best numbers that 
are available, then explain  that we know that the numbers may change but this is the 
reasonable * 

(18:58)  You know, if you’re really struggling, I would adopt a bit of a portfolio approach, too. I would 
try * to  make your case. So, presenting some information based * mine or typical mine, you 
could * study thrown in, I mean you could adopt a bunch of different things here. * 

DS  If you do, it needs to all fit together. * 

  It seems like you  should * reclamation requirements * 

  I think that’s a given.  I think, in fact,  that’s a pillar of their approach to the document. Talking 
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to Josh and John * but I believe that was their approach. They * and I think that’s what we’re 
aksing them to do, to go beyond that. 

  What other questions do we have? * Are you clear? 

JS  Yeah, I think it’s pretty clear. I guess we, you know,  OSM and us  need to reconcile * The 
numbers have to * be more representative of those productions and stuff. But anyway, I think 
that, one more thing,  this is kind of the ouline that they have developed based on the 12 
commnets that you provided to them, provided ot Andy. And, if you , If we can have the 
curtosy of you taking a look at them real quick and saying, I think, that if we, if you produce a 
document around this outline   * 

RS  Work plan * 

JS  * we don’t want to have the same players, I mean, if we couldn’t get what we wanted before, I 
mean… 

  So you feel like maybe * 

JS  I don’t know. He has, he’s a Phd. And Mactec is relying, you’ve spoken to Don, right? And, well 
respected in the industry but again, I’m seeing a little bit of, not stubbornness, but it’s like 
fixated on, you know * There you  go. I think here we’re in the process * we got to get what 
we need, not what the doctor * 

(22:46)  * talks in terms of costs and  benefits. *talk in terms of public * such as *  employment, 
competition. How do we get at those numbers? Employment and production shifts, 
competition just cost * what would we do? * 

  Implan * 

  So it can be used for a component… 

  It could be potentially used for that. I mean *  

  We are writing the This is preamble discussion.  
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Unknown As soon as possible. We want to have it ready to go to the Federal Register by 
Friday… 

Li Tai Balboa Before, actually. 
Unknown Pardon? 
Li Tai Balboa Before. I’d like to work on it (unintelligible)  
Unknown No. What I am saying is it needs to be done as soon as possible. So that it’s at 

the Federal Register on Friday. 
Li Tai Balboa O.K. 
Unknown Which means it can also go through a number of internal review steps. And, 

then it would be appearing in the Federal Register like the following Friday. 
Li Tai Balboa Hopefully. 
Unknown And, so, figure out as much details as you can as far as the meetings, the 

locations. Then we need to work on a plan on getting the meeting rooms 
secured. The facilities, hiring of the stenographer. Contact the stenographer 
making sure we get the minutes together. Whatever is necessary to get it done.  

Jose Sosa If you guys, if you guys have a, you now, have an idea. I know John, he was 
pretty familiar with the terrain and the lay of the land in those places. If you 
have an idea, any specific initial locations. I’ll go ahead and make the call and 
perhaps we can also, either Mactec or Plexus. The three of us can, you know, 
tag team it. 

Li Tai Balboa Actually, I’d like to talk about that now with you guys here because you’re the 
brains on that section. And, I’d like the Director to hear it. Get the O.K. from the 
Director that those are good places to go to. And then let’s spend a good three or 
four hours working on the notice of intent this morning.  

Jose Sosa O.K. 
Li Tai Balboa We need to move out of  here today. We need to move out of this room today.  
Jose Sosa O.K. Well, let’s discuss exactly what is, as we discussed last night, what is the 

minimum that has to go into further regulation and let’s then come up with the, 
you know, with the NOI. And then we go from there.  

Li Tai Balboa One thing that I want to make clear is that the minimum is fine. But, I want to 
make clear that, I want the minimum that won’t be scrutinized in a court. 

Jose Sosa Yes. 
Unknown We’re going to do this, we’re going to do it right. So, let’s make sure we have it 

covered . 
Jose Sosa That’s what we’re here for.  
Unknown And with our, if we don’t have some of the details of the staff here. We’ve got 

field offices (unintelligible) staff around the country who have done a number 
for meetings that would have first-hand information as far as what might be 
potentially available on that. And, when we get out to the Native American 
lands, we’re going to need translators there as well. They should be able to help, 
they’ve done some scoping in regards to that. A number of the folks who come 
to those meetings do not have a good command of the English language. And, 
so, it’s necessary to have that aspect covered as well if we’re going to be 
effective. 

Joe Zaluski Yesterday, we talked about the field office directors having done a little bit of 
this in the past. Sometimes they can just contact the state regulatory authority, 



Filename: 06.08.10 Kickoff - 01 
Description: Kick-off Meeting, Day 2, afternoon of June 9, 2010 

2 
 

where do you have your sessions. And, a local, a high school gym. Those kinds 
of places are normally available.  

David Bell They’ll have a pretty good feel for what’s available in the area. But, they, you’re 
right. They’ve done other types of public meetings for permit applications 
(unintelligible) have scoping meetings on the permit applications. 

Jose Sosa Can we start from there instead of us going on a wild chase. Perhaps have one of 
your staff call the field offices now and try to get locations for these seven or 
eight cities that we talked about, what is recommended? 

Unknown (Unintelligible) you put somebody to work on this? Make those calls? 
Unknown Yeah. I just talked to Andy about that. Talking about actually making calls? 
 No, no. Find out where the places to have these meetings should be… 
Unknown Talk to our field offices. Start making calls (unintelligible).Get some ideas of 

the locations where we’ve held these in the past. (Unintelligible) have that 
information here by the end of the morning, if not sooner. 

Joe Zaluski Director, are you going to have a, the poster type session or the public speaking 
session? 

Unknown The poster type session made more sense to be from what you all described 
because it gives the people the opportunity to see the questions. Have all 
(unintelligible) And, with people coming in and out, you don’t have to have 
them all there at a set time. And, there can also have some of our staff from each 
of the offices be available to answer a little bit of information on the concept of 
what’s going on the questions procedurally.  

Joe Zaluski The only reason I asked that it that might dictate the size of the facility that 
you’re looking for. You might not need an arena that people are going to come 
in through the day. 

Steve Gardner (5:08) Perhaps before the session it might be good to have a briefing of your 
staff with some of us that are involved in the process to go over some of the 
main points.  

Unknown Right. Whatever you think on that. How much time on these. Again, not going 
NEPA. But, going, having done permitting, information sessions in the past. To 
me, it’s going to make sense if we run something  like one o’clock to five. Have 
an hour break (unintelligible) for dinner. And, from like six to nine or something 
like that to accommodate people who work during the day and those who work 
in the evening.  

Randy Sosa Versus regular eight to five it’s better to go to nine, ten o’clock.  
David Bell Yeah, you have to provide some evening session. (unintelligible) And you can 

go three to nine, or something like that. Or, it may depend on the facility and 
when they want you out. The library may close or the school may have a 
function they need to have you clear out for. 

Steve Gardner As far as facilities in the Appalachian Region and Midwest are newer public 
facilities. Like, Hazard has the Hal Rogers center or the community college that 
has large auditoriums and meeting rooms that should be available at no cost. 
Minimal cost. Those are all centrally located. 

John Maxwell We wouldn’t really want it to be a meeting type content if we’re doing poster.  
Steve Gardner No, they have meeting rooms and auditoriums that  would serve the same 

purpose.  
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John Maxwell I was thinking, local libraries might be a good place for people to go through 
and look at posters and that would also be a location where the actual documents 
would be provided for review.  

Steve Gardner Well, I was thinking on that, too. The libraries I’m familiar with in the 
Appalachian region are relatively small and would be disruptive to the library 
function. (unintelligible) 

Jose Sosa I would agree with that. How do you… 
David Bell We really need to take this on a site by site by site basis. And, we need to have a 

plan. You know, this would typically be part of the public involvement planning 
process.  

Jose Sosa Yeah, but I think like we said that, David, if we can get the field offices that 
really understand their communities and tell us, hey, this is the best location. 
Then we, it avoids us having to go through an exercise of determining what’s 
best. And, we can go directly to that place.  

David Bell They need to tell us what they think the interest will be in their particular area. 
Because, that dictates size. We need to make sure we work with the public 
affairs folks to have a clean message. At least, in my experience, public affairs 
has been very helpful in shaping the words and looking at it through the lens of 
the public. Not necessarily us. But, the other side of it. To make sure that the 
message we’re trying to convey is actually one that can be received. So, there’s 
more than just, you know, putting a pin in the map and going , O.K. let’s go 
there. So… 

Li Tai Balboa Let me ask you a question, just on the notice of intent. It’s my understanding by 
the regs that you have to put possible alternatives.  

David Bell That’s all. 
Li Tai Balboa So, (unintelligible) work on the notice of intent (unintelligible) possible 

alternatives (unintelligible) 
Jose Sosa Yes. 
Li Tai Balboa You all have copies of that? 
Various (unintelligible) 
Li Tai Balboa If not, let me know. And, I’ll make, you need copies? 
Various (unintelligible) 
David Bell You’re talking about the large spreadsheet? 
Li Tai Balboa That’s the one with… 
David Bell Possible alternatives. Concept of alternatives. 
Jose Sosa No. It’s the last set of documents that she sent me that I forwarded to you guys. 
David Bell See. There was no explanation that went along with this. So, we really need to 

talk about substance as well, in order for us to shape the message . To hold the 
public meeting, you know.  

Various (unintelligible) 
Andy Devito (10:21) Mr. Bell, my name is Andy Devito. I’m responsible for publishing 

Federal Register notices. 
David Bell Hi, Andy. David Bell. 
Andy Devito Nice to meet you. And, they just told me that they want to publish another 

notice of intent to do scoping. And, I was just wondering why you wanted to do 
that. We did a scoping notice and I’m told that the concern was that we didn’t 
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hold public meetings?  
David Bell Your notice of intent specifically indicated that scoping would not, scooping 

meetings would not be held. So, our concern is that while scoping can take a 
number of forms, you typically would not bypass a meeting to gather comments 
where there is widespread interest in the topic. It’s practicable, that is there are 
discrete areas where you could hold such a meeting to gather public input and 
those sorts of things. We believe that without the public meetings to inform the 
public and receive comments as to the EIS process, that the EIS itself will be 
vulnerable to a legal challenge. So, you, and the notice that you did put out 
garnered some 25 comments on a topic that we know is highly controversial and 
it just suggests that the scoping process was not very vigorous or complete. So 
now we think that by basically reopening the scoping to hold these public 
meetings the, you’ll get more comments. One, you’ll engage the public and 
you’ll get a defensible scoping, EIS process.  

Andy Devito Well, I just have two concerns. First of all, CEQ’s regulations are pretty clear 
that scoping may be held but it’s not required. That’s in the CEQ regulations.  

Unknown Everybody’s clear on that. 
Andy Devito And, then, in their 1983 guidance they again emphasized that. The reason why 

you (unintelligible) 
Unknown We really don’t need to get into that (unintelligible) 
Li Tai Balboa But, just so you’re clear. We’re not going to have like big town hall meetings. 

Just so you’re clear on that. What we’re going to do is, we’re going to put 
posters up and FAQs and just providing little documents. And, there will be 
somebody from each field office present.  

Unknown We’ll have a (unintelligible) OSM folks there. We will have a stenographer 
there taking statements. It’s going to be set up so that folks who want to send 
something in writing via regular mail will be able to do so. They will also, have 
it set up so we can do it by computer (unintelligible) email. And, so we try to 
have all aspects of that covered. For those folks who can’t travel, put it in the 
mail (unintelligible) will be able to do that. 

Andy Devito And, the list of locations I have here now, you want me to call the field offices 
and see if they have appropriate-sized rooms?  

Li Tai Balboa Locations. These are the locations but where in these places can we hold these, 
you know, set up these presentations.  

Andy Devito And, can you give me a size… 
David Bell I think that’s what one of the things the field directors can kind of help us on. 

What do they think in their area of responsibility might be generated by the 
publication of a new rule under SMCRA that’s as broad as this one anticipates 
being. It’s not just stream buffer zone any more. It’s a number of other  
provisions. So… 

Andy Devito And, like, how long would be the time frame that you would  have that rule 
open so that people could come in 

David Bell We were talking about, you know, several hours. Covering both afternoon, into 
the evening.  

Li Tai Balboa Like three to nine, three to eight. 
David Bell Three to nine. Three to ten. Something like that.  
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Andy Devito So in other words, you wouldn’t need a room for a large group of people. People 
would be coming and going. 

David Bell Unless the field director lets us know that there are ten thousand people he 
expects to show up.  

Unknown I think in some parts of the country, say, for instance, Texas. That you are 
probably not going to get a large number of people. But, down in western 
Kentucky, or eastern Kentucky, West Virginia you probably will get hundreds, 
if not a few thousand people come through. The potential for that is there.  

Joe Zaluski They may not all comment but they may just show up to show support or 
whatever. Or positions… 

Unknown And, the idea of spreading out over a longer period of time, covering the 
afternoon, however many hours in the afternoon. Then, we break for supper for 
the folks. And then, three or four hours in the evening. To accommodate those 
people who work during the day, they can come in the evening. People who 
work the afternoon shift come during the day. And, it spreads it out a little bit. 
And, it also allows people to come in. It’s not like you have to get everybody 
there at the exact same time. So it should accommodate maybe a little bit 
smaller room letting people (unintelligible) though, peruse the FAQs, posters. If 
they decide they want to make a statement there will be a stenographer there and 
they can make a statement to that. If they want to just drop off a written 
statement, there will be a collection point for that. (Unintelligible) a process to 
allow people that opportunity to do it when it suits them. Or whether they want 
to do it or not (unintelligible).  

Andy Devito (16:05) Can you give me a rough time frame that you expect to start this, like 
the end of July? And, would it go for like.  

Li Tai Balboa No. Now. (unintelligible) 
Unknown What we’re looking at is having the Federal Register Notice completed and over 

to the Federal Register by Friday so it can be published next Friday. And then 
we need to figure out when these meetings will occur. The sooner the better. I 
think the discussion yesterday was… 

Jose Sosa Fifteen days after the publication. 
Unknown O.K. 
Andy Devito And this scoping will go on for how long? Thirty, forty-five days?  
Li Tai Balboa No, I think that… 
Jose Sosa We’re going to try to do it concurrently. As many as we could.  
Li Tai Balboa Do we do the scoping, do we do this over a thirty day period? Do we open 

again… 
David Bell I think, yeah, I would suggest that you do that.  
Li Tai Balboa Thirty days. 
David Bell Thirty days. We can include that in the notice and during that thirty day period 

have all of the meetings, you know, bounded by that. 
Unknown When would the thirty days begin? 
David Bell When can say when we begin. (unintelligible) At least fifteen days after the 

notice goes out. 
Josh Jenkins If we get it in on the eighteenth then around the first of July, first week of July 

could be a time period. (unintelligible) 
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Andy Devito So, our notice would be published next Friday and say something like scoping 
will begin in fifteen days, something like that? 

David Bell Right. And, and actually it’s fifteen days after the notice goes into the 
newspapers, too. Because, we’ve got to give local notice of that. So, our notice 
of intent serves a couple of basis. It’s not just for scoping. It’s for the fact that 
you’re going to engage in the EIS process and you notify the public that as part 
of that, you will be holding scoping meetings in certain locations. You don’t 
have to give the dates at that time, if we know them that’s fine. But, I suspect 
that by Friday we will not have locked in dates and (unintelligible) so we can 
tell them generally the time frame. Like, sometime after the first of July we’ll be 
holding scoping meetings in various locations. Watch your local newspaper and 
the OSM website for specific dates and locations. That sort of thing.  

Andy Devito Are we going to give them an indication of the nature of these scoping 
meetings... 

David Bell Yeah, I think it’s good to indicate that it’s informal scoping. Not a formal 
scoping or not formal meetings. The difference being a platform, public 
presentations and speaking versus the informal poster sessions.  

John Craynon Should we call them like a scoping open house? 
Various (unintelligible) 
David Bell That’s a good characterization as well. 
Andy Devito And, who will staff these. Will we have OSM people, or will you be there? 
David Bell It will be both. A combination of contractor and government folks. 
Unknown So, we need them spaced apart so the people can get around from one place to 

the other. 
David Bell It depends on how you want, how OSM wants to participate. If they wanted 

somebody from headquarters and it happened to be John, for example, at every 
meeting we’d want to give John a little break in between.  

John Craynon That would not be my preference. 
Li Tai Balboa Well, I think the issue here is the time frame. So, we’d like to run as many as 

possible as… 
Jose Sosa Concurrently. 
David Bell So, maybe the field offices would be the best way to staff them out.  
Li Tai Balboa I think the director will provide the personnel for (unintelligible). Tell them that 

they have to be there, that will be taken care of. So, our preference is to have 
them done concurrently. 

Unknown With it being published around the eighteenth. Do the rules call for a fifteen day 
waiting period before you begin. The question, my concern is, if you start the 
comment period right at the beginning of July, you’ve got a holiday in there. 

David Bell (20:05) Right. 
Unknown And, I prefer to start it maybe the week before that and that way it covers 

through the holiday period and extends beyond that. I’m not averse to it being a 
little longer than thirty days if we do that, just so that we don’t have people 
missing because they’re on their Fourth of July vacation. 

John Craynon Is there any problem with starting receiving comments via mail and email 
immediately upon publication? 

David Bell No. That’s, I think, the point. The two weeks is for the notice in the newspaper 
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so folks have locally have an opportunity to plan to come. 
John Craynon We could say that, for example, if we publish on the eighteenth, that comments 

would be accepted via email and postal mail through the end of July.  
David Bell Exactly. 
Various (unintelligible) 
David Bell And meetings will be held starting… 
John Craynon It may be easier to during July… 
Jose Sosa Open houses. 
John Craynon Open houses (unintelligible) received scoping comments. Something along that 

line. 
David Bell That’s right.  
Steve Gardner Not only is that the holiday, but it’s the traditional miners’ vacation. Many 

mines shut down for two weeks during that (unintelligible) and they all…  
David Bell Which two weeks in July?  
Steve Gardner Usually the week of July fourth, or the week after. I mean, it’s not as prevalent 

as it used to be. But, in the Appalachian region, some in the Midwest, that will 
be… 

David Bell So… 
Steve Gardner The traditional union miners’ vacation. 
David Bell So, the fourth is a Sunday this year. Monday’s a holiday. So you think maybe 

that following week folks will be gone? Maybe taking advantage a little of the 
week before. 

Ann Shortelle Wouldn’t the field offices understand that though? Because you’d want to make 
sure you schedule them, the open house, during that window. If they’re off. 

David Bell  So, our window really is the following week, the twelfth through the thirty first. 
If the field offices can identify dates or dates that match up with locations, 
venues, rooms in that time frame. And then we’ll have to pull it together to see 
scheduling wise . 

John Craynon Well, and that also provides the opportunity then to get the newspaper notices in 
and all of that kind of stuff, so. 

Li Tai Balboa Another thing that we had discussed yesterday was printing this out in USA 
Today but, I suspect that people in Beckley might not read USA Today. 

John Maxwell No, it should be a local paper 
Li Tai Balboa Local newspapers in these areas, also.  
Joe Zaluski Typically it’s set by statute to as to which paper constitutes a legal 

advertisement in that state. I mean they’re actually established state-by-state as 
to which paper you have to use. 

Li Tai Balboa O.K. 
Unknown So, do you need… 
Joe Zaluski But, the (unintelligible) would know that so… 
Unknown Do you need to have these notices published in a legal publication? 

(unintelligible) Because mostly I thought it was just a … 
David Bell General circulation. 
Unknown General circulation. 
Joe Zaluski Right, I’m saying (unintelligible) defensible you know, your honor, we used the 
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paper that we were supposed to use. It doesn’t have to be in the legal section of 
the paper. But, this is the paper with the largest bonafide circulation in the area. 

John Craynon So, for example, in Kentucky you publish in the Herald Leader or the Courier 
Journal. But, if you’re going to have a public meeting in Hazard, you also want  
to put it in the local. 

Joe Zaluski Eagle Gazette, Tribune, something like that. 
Li Tai Balboa O.K. 
David Bell So, public affairs should be able to help us identify those things, those sorts of 

publications as well. They’ll help us shape the message, you know, that sort of 
thing. And, the notice of intent, you know, as we’re talking about needn’t, you 
know, go into as great a detail. Because, part of that will be taken care of by 
those public notices that are specific to each meeting. 

Li Tai Balboa Right. Right. My concern is that we get the message out. The, that possible 
alternatives, get it in there. And do this right. And then we won’ t have an issue 
of this part coming back to bite us. O.K. 

Unknown Each of our regional offices has an email list of people who have interest in 
mining issues (unintelligible) distribution through that email list (unintelligible) 

David Bell That’s actually a very good point. And, you received thirty two thousand 
comments on the advanced notice of proposed rulemaking. I don’t know, did 
you compile a list of stakeholders based upon that? Because obviously those 
people have some interest in what’s going to happen when it was more narrowly 
construed. They’d form a baseline for the broader rule. 

Andy Devito (25:10) Those thirty two thousand comments, a lot of them were post card type 
comments. You’d be concerned about those people who submitted substantive 
type comments. Or, do you want to notify everyone? 

David Bell They are part of a mailing list at this point.  
Jose Sosa How many, out of the thirty two thousand, how many were multiple, you know, 

one entity submitting multiple versus how many people do you think. How 
many stakeholders do you have out of those thirty two thousand? 

Andy Devito Dennis, can you answer that question? Out of thirty two thousand comments 
that came in on the advanced notice, how many were post card like comments, 
identical comments and how many were substantive type comments?  

Unknown Well, about thirty two thousand five hundred post cards came in 
Randy Sosa What he says is the same person sending multiple concerns, right? 
David Bell He needs submitters. (unintelligible) 
Unknown Maybe a hundred (unintelligible) excluding the post cards (unintelligible) 
Unknown Well, I think what he’s saying is the post card campaigns they were post cards 

that were non-substantive but they were from individuals who were signing on 
as if they were signing a petition and had no merit. 

David Bell One of those things where the National Mining Association might have handed 
out, or in their magazine had a little tear out, send this in. 

Unknown That was one of the formats, but the vast majority came from two to online 
petition generators. One from Earth Justice and one from the Sierra Club 
(unintelligible) 

David Bell I got you. 
Unknown So it was, probably thirty thousand plus individuals who were submitting that. 
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But, the majority of whom relied on … 
Various (unintelligible) 
Unknown Electronic form, put their name to it and sent it in. 
David Bell I see. (unintelligible) Were there return addresses? If they were electronic I 

guess you got an email.O.K. Well that’s good. We can use that to return. 
Unknown Not for those. I mean, it’s a waste of time. 
Unknown If you send it to Earth Justice, all those people are going to get it anyway. 
Various (unintelligible) 
Jose Sosa If they came through a couple of main outlets, like Sierra Club or something like 

that. You send that back and say in response to your thirty thousand, or twenty 
thousand, ten thousand, whatever they submitted, here is our notice of intent to 
look at this issue again. And, let them distribute it to their membership. 

Unknown Every field office is going to distribute this to their stakeholder communities.  
Jose Sosa They will find out. Those guys will find out. 
David Bell But this is, this is a rulemaking promulgated out of  this office, so the field 

offices are sources of information. All of those names need to be part of the 
Administrative Record. They need to be brought up here … 

Unknown (Unintelligible) they don’t need to be part of this EIS. 
David Bell Those are people who expressed interest in (unintelligible)  
John Craynon I think we have a difference of opinion.  
John Morgan If you’ve got the same people responding to notice of the EIS they’re going to 

be there or not be there. 
Unknown Well, I think it’s very telling that we published a Federal Register notice on and 

advanced notice of a proposed rule. There was a  lot of public interest. We 
published a notice of intent to do an EIS,  we get twenty five comments. I think 
that’s a realistic portrayal of the degree of public interest that those two 
activities. They are separate and distinct. 

David Bell But, they’re also inextricably linked. I mean, at the end of the EIS process 
you’re promulgating a rule that will affect all these 

Josh Jenkins We just need to make sure that all the people concerned about the rulemaking 
realize the EIS is required for that rulemaking process. So that they do have, so 
that their comments can by linked. 

Unknown How difficult is it to put this list together and send in the notice of intent. 
Unknown I don’t know how difficult it is to pull it off regulations dot gov (unintelligible) 
Unknown Who has that within our office? 
Unknown Well, I mean, we haven’t. Most of them came in on the oversight email inbox. 
Unknown O.K. 
Unknown So, it could be sent back to everybody who commented on the oversight email. 
Unknown Let’s check into it, figure it out. Where they’re at, get that list together. If it’s 

extremely difficult then we won’t’ do it. But, if it’s just difficult, we will send a 
notice out to all those folks. 

Unknown O.K. Well, it can be done 
Unknown (30:05) Other issues? 
John Morgan Can we go back and look at the issue regarding alternatives I know that’s where 

(unintelligible) information. In the notices, do you want to put in any of the 
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alternatives? 
David Bell You’re supposed to have outlined the possible alternatives to the proposed 

action. So, you have an idea… 
Josh Jenkins I think (unintelligible)  
John Maxwell One of the purposes of scoping is to get comments from people who are 

concerned but also to help focus the entire operation so that we don’t have to 
deal with things that are out in left field. So, our poster should fairly well define 
what we are trying to do and what we’re not trying to do. 

John Craynon How much of that needs to go in the notice of intent? Because that would be… 
Li Tai Balboa I think what they’re saying is, is, Josh and Mr. Bell, what is your first name? 
David Bell Dave. 
Li Tai Balboa Dave, yes. I think what… 
David Bell I’m the only non-J here. 
Li Tai Balboa I think what they’re trying to say is that we should just list the possible 

alternatives because they’re in draft format right now. What you’re trying to say 
is in these meetings we’re going to get so much, well we’ll get comments and 
we’ll form, we’ll shape our alternatives’’.  

David Bell It’s an iterative process. 
John Maxwell And, we want to try to focus the comments and concerns that are going to come 

back to us that are realistic to the project. 
Unknown By even so doing that, I think we all need to recognize that whatever attempts n 

matter how skillful that is done is not going to preclude stuff from left field that 
you are trying to avoid. 

John Craynon If we provide basically some type of adjusted form of this matrix, as kind of a 
framework of alternatives, you do give a target for people to shoot at. And that 
does then to focus attention on the kinds of things you’re looking for. So, I don’t 
think that’s a bad idea. 

John Morgan It creates debate, which is the whole purpose of the EIS. 
Ann Shortelle Now, all of that doesn’t have to be in the NOI because you’re going to have a 

place to post things on a website. You’re going to have follow on information. 
So, you don’t want to miss your filing deadline. 

John Craynon So, if in the NOI you said something like, you know, we anticipate a proposed 
alternative that revolves around these regulatory concepts. The EIS will also 
address a no action alternative, which we are framing as the existing regulations 
in 30 CFR and, in addition we will examine a range of alternatives that will 
combine , that allow us to look at potential impacts. Is that specific enough, or 
would you want to be more specific? 

Ann Shortelle I think in the DOI that’s fine as long as you’re then providing them with, you 
know, visit our website for regular updates. You know, the draft alternatives 
will be, you know, shared there before the open houses, you know.   

Unknown That’s not going to tell them anything more that (unintelligible) 
Various  (unintelligible) 
Ann Shortelle It does cure the defect. Because you are providing the platform for the public to 

comment back. As opposed… 
Unknown That’s no bigger platform than was already out there.  
Ann Shortelle The original platform said we are not going to do this.  
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Unknown No, the original platform asked for comment on what alternatives we should 
consider. It’s a given you have to consider the no action alternative, then it laid 
out the preferred alternative. What are we doing now that is different from that. 

Ann Shortelle You’re providing public access. There’s not all that many people that read the 
Federal Register. 

Josh Jenkins That’s a good point. I think this is an extra step to reach into the public’s 
domain. 

John Craynon If one of the concerns is that the NOI, previous NOI had a couple of …the 
previous process had a couple of flaws. One of the flaws was that we didn’t 
provide a platform for the public input. And so we’re going to cure that by these 
open house sort of things. The other flaw in the previous NOI as, was raised by 
one of the commenters, was that we did not lay out the … 

Jose Sosa Alternatives. 
John Craynon …alternatives. We need to make sure that we’re fixing that at the same time. 
Ann Shortelle And, if you can. I guess we all need to better understand where you are in that. 

Cause if you can, just (unintelligible) them in there. These are draft, they’re 
preliminary. 

John Maxwell (35:16) Cause, we have to address comments whether or not the people went 
further. They can just get the Federal Register and have comments. So, we 
should have some content there that will help to narrow what they are 
commenting on, too. 

Josh Jenkins Now, the RFP had ten or eleven alternatives. Right, we actually had 
(unintelligible). 

John Craynon Yeah, and that was based on the ANPR. I don’t, I think because we have 
decided to move in a different direction, the alternatives from the ANPR are not 
particularly relevant. From my perspective, the spreadsheet matrix thing that 
Steve’s got right there in hand is really the framework that I think our 
alternatives, that particular sheet, that one right there. 

David Bell And John, you’re exactly right. I don’t believe you have to lay out every single 
box that’s on there. It’s enough to give an idea that there are alternatives, from 
mentioning the no action alternative to, maybe,  our alternatives range from 
maintaining the 2008 rule to another one, you know, the most extreme, most 
protective, least protective. Whichever judgment you want to make. We don’t, 
right now we, I don’t think the contracting folks supporting this understand this 
matrix as well as you all do. So that will be helpful in picking which alternatives 
to include in the notice without going crazy. Because the notice isn’t supposed 
to be more that a page or so.  

Li Tai Balboa O.K. But, I kind of like Ann’s idea. Of just putting bullets on there. Let’s zero in 
on what the matrix you guys have developed…  

John Craynon Well, and, I guess I was going to ask a process question is the most helpful in 
that step to really look at the matrix, explain it a little bit, get some idea of 
what’s there and then you all can help us… 

Various (unintelligible) 
Li Tai Balboa And, I think we should sit down, look at that, come up with these bullets, I like 

that idea. Make it as concise as possible. Easily understandable to everyone. 
And, just let’s get it out and say we are going to be holding public meetings, we 
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are going to be publishing in the newspapers, we are going to be posting it on 
our website, and also have a person like you are available for... Weren’t you 
mentioned in that .. 

John Craynon Yeah, I was the point of contact. (unintelligible) 
 So, I think we should, I really like that idea of those bullet points. I think that’s 

just to the point and don’t think we should be too verbose on these things.  
Various  (unintelligible) 
John Morgan The way you’ve done the matrix is very clear. You’ve got eight subjects, 

basically, and each of those I think the maximum is four alternatives. So, there 
are four bullets per subject. And, that’s pretty concise. Say, you know our 
alternatives are going to be a variance on these number of points. And, the 
works done. 

David Bell You’ve got the bones of it. Right here with the previous one. I mean, we just 
need to add a little bit to it.  

Li Tai Balboa Yeah, I think that’s been a bang up job with the NOI. And, I think, you’re right. 
The bones are there. All we have to do is add to it. Let’s review this sheet. And, 
move on. 

John Craynon The, I got some feedback on the matrix from the folks at EPA, the Office of 
Federal Activities at EPA. They liked it, actually. They thought this was a 
reasonable range of alternatives. They suggested possibly adding two more 
columns. One, on environmental justice. And, one about the applicability and, of 
adaptive management. Because both of those are in, right in the issues that CEQ 
is focusing on right now for NEPA. And, they’re the kinds of things that 
because of the environmental justice petition that EPA received, etcetera. They 
thought that we should be explicit as we lay out alternatives and how each 
alternative would address those issues.  

Unknown EPA’s environmental justice issue dealt with the Clean Water Act. We’re not 
promulgating regulations for the Clean Water Act. And, from the way the 
Surface Mining Act was written, it does not distinguish between your social 
economic status, your racial background or anything. The law allows your water 
supply to be protected. It requires every water supply, in fact, to be restored or 
replaced. And, it treats everybody equally. And, if it’s implemented the way it’s 
written, the social justice should not be a problem under this statute.  

John Craynon And, I agree with you completely there. And, I guess what EPA was saying is 
we just need to be explicit in talking about that.  

David Bell I agree. In the EIS, that should be the case. I’m not sure you have to address it in 
the notice. (unintelligible) And, it may be, we definitely have to go down that 
road. You’ve got to discuss environmental justice as one of the valued 
environmental components, but whether you…It doesn’t have to be in this 
notice of intent. 

Li Tai Balboa John, can you go over what you think the alternatives should look like on the 
notice of intent?  

John Morgan (41:19) I just think that the columns that John referred to say stream definition, 
where we’ve got, say,  four alternatives of stream definition. But, under material 
damage definition, we’re looking at three options, which are A, B, and C which 
you’ve already defined. Just go through your eight headings, which are the 
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columns and then say out of these we’ve got these options. And, then say the 
preferred alternative is these ones out of that mix. And, that way I think you’ve 
covered the range of it and you’ve served that purpose of getting people to 
comment on each of the individual components. Rather than, block A or block B 
or block C, which is your mix of them. So, you should get more comments back 
that the  individual component rather than a summation (unintelligible) and 
that’s where I think the EIS is healthier.  

Li Tai Balboa Very good. You all agree on that? 
John Morgan And, I’m working off the June the second alternatives. 
John Craynon Right, those are the most recent version. The most succinct. 
Various  (unintelligible) 
Jose Sosa Truly, those are, I mean, what you say are alternatives. Those are, you know, 

regulated areas or the regulation or the pertinent process, right? (unintelligible) 
John Craynon We’re at a good place here. Let me introduce the gentleman that just came in the 

room. This is Tom Bovard. Tom is our associate solicitor who covers our area. 
So we now have our legal representation in here.  

Tom Bovard Your primary representation is Cheryl Sylvester who’s coming back from 
vacation tomorrow.  

John Craynon O.K. 
Various (unintelligible) 
David Bell I’m sorry Tom, what was your last name? 
Tom Bovard B-o-v-a-r-d. B as in boy. 
John Craynon We’ve got a number of folks, this is, this represents the prime contractors as 

well as our subcontractors for this EIS effort. A number of the issues we’ve 
been talking about revolve around NEPA. We decided to do some public 
scoping beyond what we previously had done.  

Tom Bovard So, you’ve decided that? I guess that makes me more comfortable.  
Various (unintelligible) 
John Craynon It also makes the folks on our contract team here more comfortable.  
David Bell We breathed a lot easier as well. 
Tom Bovard (unintelligible) Call my Assistant. I just told her to research it, get the law on it. 

She doesn’t have to do that. 
David Bell That’s right. 
John Craynon We have made that decision and we are making the change (unintelligible) bring 

you up to speed on all of that. 
David Bell  I always like it when the solicitor agrees, concurs. 
John Craynon So, Tom’s now much happier with us that we’re going to do this additional 

scope. 
Li Tai Balboa Well, I am too, actually. This was a concern from the beginning for us.  
John Craynon That makes (unintelligible) 
Li Tai Balboa O.K.  Let’s take a little break because we’re going to sit down and we’re going 

to hammer these alternatives and language for the notice of intent. I wanted the 
Director to see it sometime early this afternoon. And, then I’m going to pass out 
website is looking like. And, you all can comment on what you think should be 
on that website now.  
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David Bell Do you have this in Word? As opposed to pdf? 
Li Tai Balboa Yeah. Actually… 
David Bell  Because this I say really has most of the information. All we need to do… 
Li Tai Balboa (Unintelligible) was nice enough, he already printed them out. But I guess what 

you’re asking for is for is like on a thumb drive so you can… 
David Bell So we can edit. 
Various (unintelligible) 
Jose Sosa I question John, that I have, you know, the alternatives. Truly what you’re 

looking at the alternatives you have one that is no action, which is your existing 
rule or ’08 rule and then you have the most stringent that will take every, every 
technical area, every area, and will change the regulation to address those 
changes that you propose. And then you have between those you have a couple 
of … 

David Bell I’m not sure you have to go to every in between, either.  
Li Tai Balboa Hold on. I think John touched on something very important. We’re dealing with 

these new subjects that weren’t on the ANPR. O.K. And, this is the range we’re 
discussing in now. 

John Morgan Out of that mix and matrix of the sixty different components, mixing and 
matching of those. I think we got an idea which is the preferred alternative. 
Because that what the, OSM has already selected. But, it could be, through the 
scoping meetings, it ends up that it’s not preferred because one of the other 
items changes ranking on the matrix. And, I think that’s where, even though you 
have a no action alternative as a base, the rest pretty much effects it all because I 
think there’s a lot of nuance between which is preferred or which is the most 
environmentally protective. People that argue is waters of the U.S. or a 
biological component the most environmentally protective is the definition of 
streams. I mean, I don’t think we get consensus in this building necessarily 
which one is the most protective. 

Jose Sosa What is the most. Right, right. But, I think shape the NOI addressing real things, 
protection of certain things all the way down to no action. As I think Ann, or 
somebody, said, maybe, or Li Tai. We get four alternatives with the most 
stringent, the no action, and then two in between. And I guess, and say… 

John Morgan I think I’d rather get each of the components out there. (Unintelligible) 
preselecting the mix of those components. 

Li Tai Balboa Yeah. What’s dangerous about that is he’s not being so explicit but what we’re 
saying…. 

John Craynon And, frankly, the, and I will explain this more in a minute. The matrix and the 
framework there in the matrix was rather arbitrary in what we put in there. 
Wouldn’t you agree, Bill? 

Bill Winters Yes. 
Li Tai Balboa Let’s take a little fifteen minute recess and I get this out to all of you.  
Various Discussion regarding getting electronic copies of matrix disseminated to team. 
(48:25) End of recording. 
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Jose Sosa All the alternatives and options that we’re looking at and I guess what need, 
looking at the NOI is obviously putting something that will address the concerns 
of the government and obviously, or and protect the government and address the 
concerns of the citizens. So, you know, I guess how we go about putting the 
bullets that Ann had talked about is what we’ve got to make that determination 
and then go forward from there. So,  

Li Tai Balboa O.K. I guess John’s, John’s… 
Unknown Suggestions 
Li Tai Balboa …suggestions was to put down each of these elements which is the stream 

definition, material damage, is that correct John? 
John Craynon Yes. 
John Morgan And then I think Dave was saying, well I don’t want to speak for him, if we go 

back to the original notice of intent , public notice, and use those same 
categories you’ve got on the bottom right, under section two, what’s the 
proposed federal action? Then put in each of these, kind of marry the two 
together. So, you can use the language you had before then said the alternatives 
include and then put the three or four alternatives. Our preferred alternative is X. 

Josh Jenkins I would argue against a preferred alternative at this time because it may come 
across as a decision. 

Randy Sosa Leave it open. 
Josh Jenkins And so I just think I say I think we’re looking at five alternatives plus the 

baseline plus, the no action alternative, which you can’t select if you’re 
choosing it for comparison.  

John Morgan (unintelligible) David said in the law you had to say what the preferred 
alternative was.  

Josh Jenkins No. 
Various (unintelligible) 
Josh Jenkins I just, my concern is coming across predecisional, when the NEPA process 

really is a process for selection.  
Joe Zaluski This is why engineers should not practice law. 
John Craynon I’ve been trying to do that for (unintelligible) 
Li Tai Balboa Well, what I want to do is, where’s Dave? Dave, good deal. (unintelligible) 

We’re docking some money off.  
John Craynon (Unintelligible) to afford one of those other meetings.  
Li Tai Balboa (unintelligible) Dave, you had mentioned, actually, John, tell us. Tell Dave what 

he had told you. I had not… 
John Morgan We just heard the comment that I had picked up from you earlier that if you’re 

listing the alternatives under each of the categories. You said that the guidance 
said that it should have a preferred alternative.  

David Back It’s the proposed action and possible alternatives. Which is different than the 
preferred alternative. So… 

Li Tai Balboa I’m not too comfortable giving the preferred alternative. I kind of agree with 
Josh here.  

David Back So, proposed action and possible alternatives. Did I say preferred? Possible 
alternatives. 
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Li Tai Balboa O.K.   
David Back So, I think we approach it that way, then, you know, this, this has a lot of that 

information on it already. We’re almost there.  
Li Tai Balboa O.K. 
David Back Whether you have to list whatever it is, five, or six. Two, four, six. 
Li Tai Balboa O.K. Do you have the thumb drive with the…  
David Back I do.  
Li Tai Balboa Can you send it to everybody? 
David Back I’m not sure if I have access to a network here. But, I can pass the thumb drive 

around.  
Various (unintelligible) 
Steve Gardner And what is the explanation why? 
Li Tai Balboa I don’t know. That’s what I’m counting on you guys to (unintelligible) I want to 

say that I just think we’re revising. Just say we’re revising this NOI. Now, give 
an explanation.  

Steve Gardner Including the alternatives. 
Li Tai Balboa To include the alternatives and scoping. 
David Back To provide additional scoping and outline the possible alternatives as we know 

them today.  
Li Tai Balboa O.K. 
David Back I mean, it doesn’t, you don’t have to, we don’t have to fall on our sword and say 

we should have done a better job. Or anything like that.  
Li Tai Balboa The job was great and, you know, just I take responsibility. 
David Back You want to do more. You want to do more, that’s all. 
Li Tai Balboa We want to do more. So, where would you like to put this in? Or, are you even 

there yet? Everybody have their copy of the NOI? 
David Back Li Tai, another option here is for me to take a shot at putting that language in 

and then print it off and everybody can look at it at that time rather than… 
Li Tai Balboa Yeah, why don’t we just all work on it and then go we’ll go through the 

sections. And, then we’ll all agree on the language and then we’ll print it and I’ll 
review. Is that good for you? 

David Back That’s fine. 
Josh Jenkins Should we want to call this an amendment or an addendum? Just because, we’re 

really, we’re providing new information we’re not; still, it’s really not a notice 
of intent. The original notice of intent was that, the forming an EIS. And, I don’t 
know if I really want to say that again. I don’t know if it’s, and I’m looking at 
your council and Dave on suggestions. But… 

John Craynon (6:58) Well, there already is the list of alternatives, these alternatives in here are 
abbreviated in the NOI. (Unintelligible) federal action section. You could, if you 
didn’t want to repeat that or add to it, you could just refer to it. 

Josh Jenkins And you are, why we are we planning to revise our rule? I mean, that 
information is, I would think, you could get most of it verbatim. So, it’s really 
not information you really necessarily need to repeat. You’re really, your 
summary is really like you, you’re providing this addendum to now allow 
scoping, public scoping. Provide, providing public scoping. And giving as much 
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detail as possible at this point in time.  And, then provide, and then in a, what is 
the proposed federal action? Or, actually, take that, revise that section to talk 
about, just get specific. As John mentioned, on you’re looking at five potential 
alternatives and a no action alternative. And we’re looking at these elements. 
Various components of these elements or various effects of these elements 
within those proposed alternatives. Or within those, yeah, proposed alternatives. 

Tom Bovard The prior announcement had no alternatives in it. So, this is your chance to do 
the alternatives. They just had the elements. So, this is what you are doing now, 
is you’re actually listing some of the alternatives, I guess. 

Li Tai Balboa Yes. 
David Back (Unintelligible) announcing the scoping meetings? 
Unknown Yes. 
David Back Do you prefer at the solicitor’s office to have an addendum or just a whole new 

notice?  
Tom Bovard I would think a new notice. But, I should defer, I think you guys can decide that. 

My colleague who does this is coming back tomorrow. NEPA is not my area of 
expertise, so I, Cheryl. She does things… 

Li Tai Balboa Let’s, let’s… What’s your advice in this? 
David Back Well, if you do an addendum, then you got have to have both documents in 

order to make one understand the whole picture. If you just do a whole new 
notice at the proposed in the one paragraph that says, we’re working on a 
proposed, list the proposed possible alternatives. And, where it said there’s not 
going to be any scoping, just say we plan additional scoping at, and these 
locations.  

Li Tai Balboa O.K. 
David Back And, that way then, we’ve expanded the document by probably a column or 

two. But all the information is now located in one place. 
Tom Bovard You don’t want to say we planned additional scoping because we haven’t done 

any scoping. 
David Back To the extent that this invitation… 
Tom Bovard We announced… 
Li Tai Balboa Well, the NOI was the scoping. So, it (unintelligible) 
David Back It invited comment. And in some venues that would be sufficient, but in this one 

where you’ve got nationwide applicability, specific pockets, wide spread issues, 
it wasn’t.  

Li Tai Balboa O.K. So… 
David Back So, that’s one thought in terms of that we bring it all together in one document. 

And, you know, what went on before is… 
Li Tai Balboa Josh, what do you think about that? 
Josh Jenkins Well, I think, I just guess my point in trying to think this through is just, we 

need to, we need to close the loop on this particular, this particular piece in the 
Federal Register. Maybe refer back to this date and this notice just so, saying  
that whatever the wording is, this notice trumps or amends or… 

Randy Sosa Supersedes. 
Josh Jenkins Or, supersedes. 
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Li Tai Balboa I think that’s a good, that’s an excellent. That is excellent. That’s excellent … 
Josh Jenkins Then you still have all the details as Dave is saying. 
David Back So, in the table of contents, we put in the paragraph one. You know, what is 

this? What are we doing? Or, something like that. And, the others can remain 
that way and we explain them in our new paragraph one. That this notice of 
intent, proposed rule notice of intent, supersedes the one provided on April 30th 
Federal Register notice, etcetera, etcetera. 

Li Tai Balboa Yep, let’s start by that. 
Tom Bovard Are you going to have an additional section, what are the alternatives? 
David Back Yes. 
Tom Bovard So that will be like a three? (unintelligible) Well then, what is the proposed 

federal action (unintelligible) 
Various  (unintelligible) 
Li Tai Balboa Do we want a third section, just on the alternatives? Wouldn’t that be a little bit 

more clear to … 
David Back Yes, I think so.  
Li Tai Balboa Yeah, let’s do that. Let’s pick the proposed action and then add a section three 

with the proposed alternatives. And, we’ll make it concise on the proposed 
alternatives. So,  

David Back Organizationally, I think we’ve got that.  
Li Tai Balboa So, table of contents, we’re adding a third one? Proposed alternatives. Or, 

should we should call them possible alternatives? 
David Back Its possible alternatives. 
Li Tai Balboa O.K. Possible alternatives. And, where are we going to put that this supersedes 

the last? 
David Back I would put that as your first paragraph. Your introductory paragraph. 
Li Tai Balboa In the summary? O.K. 
David Back Table of contents paragraph or section one,  
Jose Sosa Not the summary. He’s talking about the actual section, Li Tai. 
Li Tai Balboa O.K. Let’s do something.  
David Back That was down in table of contents. 
Li Tai Balboa O.K. Let’s put it in the summary first. 
David Back Oh, sure.  
Li Tai Balboa Let’s start it at the summary. This supersedes. Or, we, the Office of Surface … I 

don’t know which one should go first, but in the summary it should day that this 
supersedes … 

David Back Just before the end paragraph, or the ending sentence, we are requesting 
comments. 

Li Tai Balboa O.K. 
David Back Say this notice supersedes (unintelligible). 
John Craynon (unintelligible) April 30th federal register site (unintelligible) This notice 

supersedes that previous. 
Li Tai Balboa The beginning of the summer. 
John Craynon Yes. That makes it easy for our legal counsel as we’re building it. 
Tom Bovard Or anyone in the public to see where this falls in the… 
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David Back Where would you like us to put this sentence? Start it off with that? 
John Craynon I would start the summary with that. You know, on April 30th, 2010 we, the 

Office, published a notice. Today’s notice supersedes that and provides 
additional information.  

Randy Sosa Sweet and simple. (unintelligible) 
John Craynon And, it’s relatively plain language, isn’t it Dennis? 
Dennis ? I guess so. 
John Craynon Dennis would make it more simple. 
Li Tai Balboa Dennis did a great job. Actually, he did an absolutely bang up job. 
Tom Bovard The, this time around, what is currently section two, which just has elements, 

instead of the elements, the element that we’re going to address material 
damage. We will do what’s in the preferred column. No? As a proposed? No? I 
thought we were going to do the, oh, these will be in the alternatives section.  

Li Tai Balboa No. The alternatives will just indicate the elements and just, like, the range. Our 
big thing is the change of indicating all these elements just a range of possible. 
But, you don’t have to define them. 

Tom Bovard Then you don’t need a separate section. If that’s what you’re doing. 
Li Tai Balboa Yes, we do. 
Tom Bovard Why do you need a separate section?  
Li Tai Balboa Because, we have not defined, we are not showing our possible alternatives. We 

are just saying, here, here’s our list of new elements, elements and these are the 
possible range of alternatives.  

Unknown See, but you could do that. Instead of being repetitive. If that’s all you’re going 
to do. I would think you would just say, we’re going to address stream definition 
and the first element and these are the alternatives. (unintelligible) 

Li Tai Balboa We’re not going to put all these alternatives there. 
Unknown I thought we were going to address possible alternatives.  
Li Tai Balboa We are addressing possible alternatives. Right here. You’re defining everything 

here. We’re not going to do that. 
John Craynon We’re just going to be very summarial.  
John Maxwell Because, wouldn’t potential alternatives arise from the scoping? 
Li Tai Balboa Yeah. 
John Maxwell Instead of defining them at the start? 
Li Tai Balboa That’s correct. That’s why they’re listed as possible. So, in the summary we’re 

keeping everything else the same. O.K. 
David Back I’m just about to finish this one sentence and then I’ll read it to you. And, 
John Maxwell I think the summary should have something on the scoping because that’s one of 

the main intents for what we’re doing and it’s not supplementary information. 
David Back Yes, and this is how I’ve captured that. On April 30th, 2010, and I think we 

should put the citation up front sort of foot note. We, the Office of Surface 
Mining Reclamation Enforcement, OSM, published a notice of intent to prepare 
an Environmental Impact Statement. This notice of intent supersedes that notice 
of intent. Maybe that’s not so hot. Expands the scoping opportunities to include 
open houses, and outlines possible alternatives to the proposed action. OSM 
intends to prepare an Environmental Impact Statement, etcetera, and etcetera.  
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Li Tai Balboa Excellent. I think that’s… you guy like it? 
Various  (unintelligible) 
Dennis ? And, you’d be deleting the last sentence in the existing summary I guess. 
John Craynon The last one says we requested comments with the purpose of determining the 

scope.  
Josh Jenkins I think you keep that in there. You still, you’re still…. 
David Back We’re restarting basically the scoping. As you said, John, we’re starting it now. 

Goes through the end of the month, or end of July. And, we have our public 
open houses the second, third, fourth week. 

Jose Sosa We have to change the addresses, I guess, because you’re saying that you may 
submit comments by any of the following methods. Or, I’m sorry, the dates. The 
date is the one that has to be changed. (unintelligible) 

John Craynon We already have the email address set up. (unintelligible) 
Jose Sosa No, I was referring to dates. I’m sorry. 
David Back So, this new notice of intent supersedes the April notice of intent, expands the 

scoping opportunities to include open houses, and etcetera. 
John Craynon Yeah. 
Li Tai Balboa That’s excellent. And yes, the last sentence has to be kept.  
David Back You have this website, this email address sra-eis that’s actually established? 
John Craynon Established and active. 
David Back And, what does SRA stand for? Is that a contractor? 
John Craynon Stream regulatory (unintelligible) Andy and the IT folks worked it out or 

something.  
Jose Sosa It doesn’t matter. 
John Craynon It’s still there and it’s still active. 
David Back So, we will need access to that.  
John Craynon We can have everything that comes into that forwarded. 
David Back O.K. Good, to Jose. 
John Craynon We can set up a rule that will forward all of that. 
David Back (20:30) Because we’re going to have to compile those comments 
Jose Sosa John is the one keeping the record. He has to attend every meeting and he has to 

get every email. So, not me. 
John Craynon I will sit here manually with my Blackberry and forward all them. 
David Back You actually have an administrative record file repository established in the 

building? 
John Craynon Yes. We have an administrative record room and a person who’s in charge of it.  
David Back O.K. 
Li Tai Balboa And, we’ll get you information on… 
David Back Yeah, we’ll need to meet that person and, because eventually we’re responsible 

for putting together the administrative record to give to you  
John Craynon It’s soup, I mean, it’s coffee. 
Li Tai Balboa I’ll get you the information for the administrative record. The person in charge. 

O.K. Let’s keep on moving. On the table of contents you are going to put, I 
don’t think we need another thing that says this supersedes it on, or do you want 
to put something… 
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John Craynon We don’t need it on the table of contents.  
Li Tai Balboa O.K. 
Jose Sosa We already said it. 
Li Tai Balboa O.K. 
Randy Sosa We say it in another paragraph you know, like… 
David Back Well, I was saying that paragraph one would be why we are publishing a new 

notice of intent. And, if we simply repeat what was in the summary, I mean, 
that, the summary is supposed to summarize it. 

Li Tai Balboa You’re correct. You’re correct. Let’s do that. 
David Back And, then, why we were planning on revising our rule hasn’t changed. 
Li Tai Balboa O.K. number one is why we are… 
David Back That’s the same format, why we are publishing a new notice of intent. 
Randy Sosa Then all the other numbers shift down. 
David Back Yeah. It actually doesn’t. But, we’ll get there. 
Li Tai Balboa Three is the possible alternatives. Or, four? 
David Back Four is what are the possible alternatives? (Unintelligible) or how do I submit 

comments? 
Li Tai Balboa  That’s five. And, six is how do I request to participate as a cooperating agency? 
Bill Winters Do you still need to put that in there? 
Li Tai Balboa Yes. 
David Back Yeah. This is like a whole new… 
Li Tai Balboa Like coming out, like coming out, like born again. 
Bill Winters I heard yesterday the agencies all had an official letter.  
Li Tai Balboa That’s an invitation. No, we don’t have to we don’t’ have to send the letters 

again. Those are sent already. 
Bill Winters O.K. 
Li Tai Balboa These are, anybody else wants to come in… 
Various  (unintelligible) 
Li Tai Balboa No, no. We’ve invited people already but this is if other people want to come in. 

It’s like a new notice of intent. 
John Craynon So, other people could determine that they want to do it at this point.  
Dennis ? Do we want to do that? Couldn’t we just exclude that part of the… 
Li Tai Balboa The cooperating agencies? 
Dennis ? Yeah. For that point the previous… 
John Craynon I think we’ve got all we’re going to get as far as cooperating agencies. Well, 

that’s not exactly fair. I got an email from Kentucky. They’re waiting for 
(unintelligible) to come back from vacation. 

David Back Do we (unintelligible) 
Dennis ? I guess it doesn’t matter what we do there, but as long as you’re willing to take 

on new cooperating agencies (unintelligible) 
Li Tai Balboa Yeah, we’re going to have to. 
Josh Jenkins Do we say, currently, State of Virginia, State of West Virginia, U.S. EPA 

have… 
Li Tai Balboa And, Fish and Wildlife 
Josh Jenkins Fish and Wildlife will be… 
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Unknown Have requested. 
Josh Jenkins …are cooperating agencies. Or, do we keep them off? 
John Craynon I don’t think we have any obligation. 
Josh Jenkins No, we don’t. If they were like a co-lead… 
John Craynon Yeah. That would be different. But… 
Li Tai Balboa I would rather keep them off but keep the avenue open for other cooperating 

agencies to join. 
John Craynon Particularly if they’re going to bring money to the table. 
Dennis ? But, we need to add a sentence that states if you request to be a cooperating 

agency with the prior notice you do not need to resubmit (unintelligible) 
John Craynon Yeah.  
Various (unintelligible) 
Li Tai Balboa That’s a very, that’s good. 
David Back That’s in the last section? 
Li Tai Balboa That’s in, yeah, O.K. So, the first section stays the same.  
David Back Can I go ahead and insert his sentence so we can be done with that last one? 
Li Tai Balboa O.K. Let’s do that.  
David Back As the last sentence? 
Li Tai Balboa Hold on a second. 
John Craynon Last sentence in the last (unintelligible) 
Li Tai Balboa Yes, as the last sentence. After, yep, as the last sentence. What was it? If you’ve 

already. You got it, David Back? 
David Back I think so. 
Various (unintelligible) 
John Craynon Everybody must come to the table with a million bucks. I’m going to up the 

ante. 
Various (unintelligible) 
Li Tai Balboa Do we want to say, if you previously submitted comments in response to the 

ANPR, you should not resubmit them? 
David Back Correct me if I’m wrong but, the ANPR is history. It’s totally… 
John Craynon But, this paragraph here that says that.. 
Josh Jenkins You’re saying that the ANPR, the alternatives that were presented in the ANPR  

(unintelligible) 
Li Tai Balboa I don’t know why we’re, because…  
David Back Which comment, which paragraph are you on now? 
Li Tai Balboa That’s on three, the last paragraph 
John Craynon  What do you think, Dennis? Does that need to be in there anymore? 
Dennis ? Probably not. 
John Craynon O.K. Let’s pull it. 
Li Tai Balboa O.K. You guys are happy with pulling that last sentence? 
David Back What you could say is, if you submitted comments to the previous notice of 

intent, you need not… 
Li Tai Balboa Exactly.  
David Back In response to the April 30th, 2010 notice of intent, you do not need to resubmit 

them. We will consider all April 30 comments.  
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Various (unintelligible) 
Jose Sosa But, you were considering how many, you say somewhere here you had eleven, 

ten potential rule-making alternatives.  
John Craynon And, as Steve was just pointing out to me, there’s other things that were listed 

there that we haven’t got on our table. 
Li Tai Balboa Yeah. And, I don’t think that we want to say that we have ten potential… 
David Back Now that we did, because we did make reference to the fact that the previous 

ANPR comments would be considered. Do we want to say they won’t be now? 
Li Tai Balboa No. 
David Back Are we taking those thirty two thousand … 
John Craynon (Unintelligible) as we’re working on it.  
Jose Sosa The five or six that you got now? 
Various (unintelligible) 
Dennis ? And, the substantive ones you, I believe you have, or at least a summary and 

(unintelligible) 
David Back  Are you saying we wouldn’t need to further incorporate them into the EIS 

(unintelligible). In other words, as part of this EIS we received an analysis. We 
received thirty two thousand comments. We incorporated them (unintelligible) 
drafting a new rule, where applicable. Because, some revisions, you toss the 
concept completely. Right? I’m just trying to think procedurally in NEPA, how 
you address those thirty two thousand comments. 

Dennis ? Well, do you need to address them at all? Just say that we considered them in 
preparing the draft EIS. 

Josh Jenkins Considered them in comparing the five alternatives that you … 
John Craynon Yeah. They actually did go into, I mean, some of the thoughts that came out of 

those thirty two thousand comments where we developed this matrix of 
alternatives, some of those concepts were part of what we considered in the 
range of alternatives… 

David Back So, we do need to keep that, the ANPR in there now.  
Josh Jenkins From the NEPA standpoint, that part was the beginning of the scoping. 
David Back Right. Alright, so, if you previously submitted comments in response to the 

ANPR for the April 30th notice of intent, you don’t have to resubmit. 
John Craynon O.K. That’s fine. In the abundance of caution (unintelligible) 
Li Tai Balboa I like that. I like what he said. You are not precluded. 
John Craynon That you don’t have to, but you’re not precluded from it. You can get a second 

bite at the apple. 
Various (unintelligible) 
Bill Winters Well, let’s think about that for a minute. By making that statement, are we going 

to get people that are just going to Xerox the comments they made and send 
them back in. Now we got to (unintelligible) 

David Back I’d suggest we leave it as it was. 
Bill Winters I do to. 
David Back It tells you an affirmative thing. You know, you don’t need to, we’re going to 

consider them. 
Joe Zaluski (30:49) I’m assuming that they may have an additional comment once they 
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see… 
David Back Then they’re free to send them in. 
Various (unintelligible) 
John Craynon The people who I feel are most likely to send them in are not going to feel 

precluded from never sending in comments. 
Joe Zaluski They’re not shy. 
Li Tai Balboa O.K. Let’s leave them then.  
David Back The last sentence also reinforces it. So, did we change it or not? If you 

previously submitted comments in response to the ANPR or April 30, 2010 
notice of intent you are not precluded from resubmitting that. We will consider 
all ANPR and April 30th comments as part of this EIS scoping process. 

Dennis ? I thought we were going to, I thought we were going to say you did not need to 
resubmit them although you are not precluded from... 

Joe Zaluski That would be a stronger statement. 
David Back O.K. 
Unknown You may submit additional comments if you choose. 
Li Tai Balboa No. I, I like his. And, you do not need to resubmit them, that are not precluded. 

Or, whatever.  
David Back But, you are not precluded from filing… 
Various (unintelligible) 
Li Tai Balboa There you go. 
Jose Sosa Yep, that’s good Rick. I think. 
Various (unintelligible) 
David Back But, you are not precluded from submitting additional comments.  
Li Tai Balboa Yep. 
David Back You do not need to resubmit them. But, you are not precluded from… 

Li Tai Balboa Actually, it doesn’t really need anything. Yeah, I think you don’t need to 
resubmit them, period. Because, if they want to submit something new, they 
have every right to. 

David Back This is, the sentence really is only about what your previous (unintelligible). 
Unknown Yeah. I think you need to have something that more openly invites people who 

want to.  I think you do need, put a period after you do not need to resubmit 
them and then say, however, or but, you are free to submit additional comments 
if you choose. Something like that.   

John Craynon Additional comments … 
Unknown Or, supplemental comments.  
Bill Winters I like supplemental. 
Unknown I mean, you just need to invite them. Say, we’re not saying you can’t submit 

something (unintelligible) 
Randy Sosa Just say you can’t submit the same thing. 
Li Tai Balboa What we’re saying is that you don’t have to resubmit something that you’ve 

already commented on, but we’re not saying to not resubmit. 
David Back The first part of that paragraph. I mean, we’re kind of taking that one sentence 

in isolation. But, the first paragraph of that section… 
Unknown You think it does it? 
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David Back …is the invitation. This just simply says that at the end if you already gave us 
stuff you don’t have to resubmit those.  

John Craynon We’re going to still consider everything you’ve already sent us. 
David Back So, when you read the two together I think you get the full picture. 
Li Tai Balboa O.K. So, let’s start by the first section. Anything you guys want to add to that? 

Or change. 
Unknown Well, the first section is going to basically add the material for the summary.  
David Back Yes. 
Various (unintelligible) 
Li Tai Balboa Why are we publishing a new notice of intent? That’s the new first section, I’m 

sorry.  
Joe Zaluski Because David Bell said so. 
Li Tai Balboa Pardon. 
Joe Zaluski Because David Bell said so. 
Randy Sosa Call him if you have comments. Here’s his cell number. 
John Craynon I kind of like the way this is going. Any questions should be referred to someone 

besides John Craynon because if you read Citizen Coal Council comments, he 
never answers his phone anyway. 

Various (unintelligible) 
David Back (35:16) We can just start with, on April 30th, 2010 we published a notice of 

intent indicating that we were preparing an environmental impact statement 
(unintelligible) impact statement for a proposed stream protection rule. We have 
decided to expand the scoping opportunity, opportunities, to include several 
open houses in various areas of the country… 

John Craynon Where coal production occurs. 
David Back Where coal production occurs. 
Various Surface. 
Unknown Not just coal. 
Unknown It’s not just surface though. 
David Back Or, surface mining. 
John Craynon No, I would say coal production. 
Joe Zaluski Coal production, yeah. 
David Back It’s all coal? 
Joe Zaluski Surface and underground. 
John Craynon It’s all coal. 
David Back But, is the stream protection rule applicable only to coal production? 
John Craynon Yeah, that’s our statutory (unintelligible). We only do coal, nothing else.   
Joe Zaluski Got to put that deep mine waste somewhere. 
David Back We have also included possible alternatives to the actions described, previously 

described. Finally, we have extended the scoping period to July 31st, 2010. 
John Craynon You may want to say 30th, because the 30th is a Friday. 
David Back I was just going to look. How does that sound? On April 30th we published a 

notice of intent to prepare an environmental impact statement for proposed 
stream protection rule. We decided to expand the scoping opportunities to 
include several open houses in various areas of the country where coal 
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production occurs. We’ve also included possible alternatives to the actions 
previously described. Finally, we have extended the scoping period to July 30, 
2010. Why are we planning? I don’t think that changes, does it? 

Jose Sosa Look at, look at the Corps, you’re an army guy. See if there is such a thing as an 
Assistant Secretary of the Army for Civil Works.  

David Back Yes. 
Jose Sosa Is the assist, O.K. 
David Back That’s who you were trying to figure out.  
John Craynon That’s who you were trying to figure out yesterday. 
David Back And, his name is Rock Salt. 
Various Discussion about name. 
Li Tai Balboa O.K. So, why are we planning to revise the rules? We’re going to leave it like 

that? 
John Craynon I don’t see any reason to change that because that’s kind of our raison d’etre. 

And, I don’t think anything’s changed in all of that. 
Jose Sosa The reason is you’ve got legal, litigation.  Or, somebody put in a complaint, 

right? 
John Craynon Among other things.  
Jose Sosa Well, I mean, obviously, but…. 
Li Tai Balboa In the middle there, we also agreed to consult with Fish and Wildlife Service.    
John Craynon Yes.  
Li Tai Balboa Well, I’m certain we do but, we’re going to consult with other … 
David Back That’s only with respect to the endangered species act stuff. 
John Craynon Yeah, and that puts the.. 
David Back Is that part of the …(unintelligible) 
John Craynon (Unintelligible) section seven consultation. 
Unknown The thing that we conceded error on in the litigation was failure to consult with 

the Fish and Wildlife Service. 
David Back So, we have to specifically… 
Tom Bovard We have to single them out. (unintelligible) 
Li Tai Balboa Should we say, among other agencies? 
John Craynon Not in this part. 
Li Tai Balboa No? 
John Craynon This is very specific because of the legal issue revolving around the endangered 

species act. 
Jose Sosa Let me ask also why you come back to this Assistant Secretary. What do we 

have acting? Is the guy acting? Or, is it…  
David Back Yeah.  
Unknown He’s not confirmed. 
John Craynon He’s acting assignment. 
Jose Sosa O.K. 
John Craynon And, you always refer to what office they were in when they actually signed it. 
David Back And, I think they’re still trying to confirm these guys.  
Jose Sosa Well, truly it’s the position that signed it. Not the individual that was acting as, 

as Assistant Secretary of the Army, right?  
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David Back Well, this names the three signatories. The Secretary of the Department of the 
Interior, the Director of EPA and the acting, he was the acting Assistant 
Secretary.  

Dennis ? The Corps of Engineers gets very upset if we say they that signed the MOU. 
They have nothing to do with signing the MOU. So,  

John Craynon The Corps points out that it happened upstairs from us. 
Dennis ? So, Rock Salt was the acting Assistant Secretary. 
Jose Sosa O.K. 
Dennis ? Since then, someone else has been confirmed in that position, but I forget her 

name offhand. But, it wouldn’t be right to put her in because she wasn’t the one 
to sign. 

Jose Sosa Yeah, yeah. 
David Back O.K. I’m on new section…  
Li Tai Balboa Three. 
David Back Three? 
Li Tai Balboa What is the proposed federal action? 
David Back New section four. What is the, are the possible … oh, did I skip one? 
Li Tai Balboa Yep. 
David Back The proposed action hasn’t changed, right? 
Tom Bovard Well, this is just the subject matter of what you intend to look at, right now? It’s 

not really anything that you… 
Various (unintelligible) 
John Craynon Yeah, I think we were going to add in the alternatives as a separate new section. 
Various (unintelligible) 
David Back Let me just go through them. One was why are we publishing. Two why are we 

planning to advise. Three is what is the proposed action. And then, four is what 
are the possible alternatives. 

John Craynon Exactly. 
Li Tai Balboa Five is.. 
Jose Sosa Five is how do I submit comments.  
David Back Six is how do I request to be a participating agency? 
Jose Sosa Right. 
David Back Cooperating agency… 
Li Tai Balboa O.K. We, so, named the proposed federal action the same? 
Dennis ? Well, I would probably take out the second to last paragraph.  
John Craynon Yes, that needs to come out which say that we are in the process of developing 

alternatives. 
Li Tai Balboa Well, we are in the processing of developing. 
John Craynon But, but, but we moved that into the new section four.  
Josh Jenkins That could be the opening paragraph, statement… 
John Craynon Yeah, that could be the opening part of the new section four.  
Steve Gardner On the bullet points under the proposed federal action there are eleven bullets 

there. Are you going to try to correlate the alternatives to these same bullets? 
Josh Jenkins I think they ought to marry up to the, to what we’re currently looking at now.  
Steve Gardner Right. That’s the point. There are eight here adding two more, and then there are 
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three additional ones in the proposed federal action bullets. 
David Back Can we put little, by those bullets for each of the proposed actions, can we give 

them titles like you have in this chart? 
John Craynon I would think we could. 
David Back Collection of baseline data, for example, is the first bullet. 
Tom Bovard I think that’s very helpful. Cause then when you’re talking about the 

alternatives, people will know what you’re aiming at.  
David Back Right. So first one, I’ll make it collection of baseline data, period? And then 

section, the next one could be material damage definition.  
Dennis ? (Unintelligible) we have other definitions for other sections.  
John Craynon Yeah. So, we want to call it material damage to the hydrologic balance. 
Tom Bovard Definition of the material damage to the hydrologic balance. 
Steve Gardner You know the point, John, in the November 30th of the (unintelligible) items 

listed, are those; this has all been revised based on those. Right, make sure. . 
John Craynon It’s good background material.  
David Back And, the third one in, or… 
John Craynon Activities in or near streams. 
David Back Activities in or near streams. Maybe I should say mining activities? 
Steve Gardner There you go. Road construction and other… 
John Craynon But, those are considered part of surface mining activities. Dennis, is that an 

appropriate thing to say mining activities or surface mining? 
Dennis ? I don’t think it matters to the NOI whatever (unintelligible). 
John Craynon O.K. Well, let’s just say mining activities. 
David Back In or near streams? 
John Craynon In or near streams. 
David Back Additional monitoring requirements. 
Jose Sosa Monitoring requirements. 
Ann Shortelle Compliance monitoring? 
Various (unintelligible) 
David Back I’m just, I’m looking at the previous notice. It doesn’t have compliance 

monitoring. 
Ann Shortelle No, I know. I’m trying to title. I’m matching them. 
David Back O.K. So, additional monitoring requirements. Is that O.K. for that bullet? 
John Craynon Yeah. 
Li Tai Balboa Additional compliance monitoring requirements. 
John Craynon We don’t call it compliance monitoring. 
Dennis ? We don’t    I don’t think (unintelligible) 
John Craynon No. Don’t get too hung up on our titles hear. This was just a quick and dirty.  
David Back So the next is establishing corrective action thresholds, just corrective action 

thresholds?  
Joe Zaluski So, you took compliance out of the last one. 
Jose Sosa Yeah.  
Joe Zaluski You got permitting. 
Dennis ? Well, if you’re trying to match it up with what’s on this sheet here then you 

want to delete this item or combine it  with material damage now. 
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John Craynon We want to more match it up with what was in the NOI, I think. 
David Back If you match it up with the NO, the previous NOI then you’re (unintelligible) 
John Craynon I can tell you what the cross walk is because that corrective action threshold is 

really what’s now listed as material damage performance standards. 
Tom Bovard Maybe that’s what you should call it.  
Li Tai Balboa Yeah.  
Tom Bovard Call it now. Call it material damage performance standards.  
John Craynon (unintelligible) Would you agree with that, Bill? 
Bill Winters  I’m thinking about this for a minute because that… 
John Craynon This came out of a brain storm essentially.  
Bill Winters Yeah, I know. I remember. 
John Craynon I know, you were there. 
Various (unintelligible) 
Bill Winters Why don’t we call it action thresholds. 
John Craynon Yeah, action thresholds. 
Bill Winters And that covers both 
Various (unintelligible) 
David Back O.K. What I was suggesting is that we not change the old language because then 

it looks like we’ve gone to something new. 
John Craynon Right, right.  
David Back And, what you’re in essence saying is no, we’re not really doing any ting new 

we’re just adding a little (unintelligible) 
John Craynon Yeah. Well, just call it corrective action thresholds and we can live with that. 
David Back (50:04) O.K. And, when we get into the possible alternatives they’re actually. 

We can do the cross walk between the two. If part of the rulemaking is that they 
get combined into section one, section two O.K. fine.  

John Craynon Yeah. 
David Back The next one is the backfilling and grading, and excess spoils. Approximate 

original contour. That’s a lot of stuff in there. 
Tom Bovard Is that topography? 
Josh Jenkins Yeah, where does that fit in up there? 
John Craynon Well, it’s actually… 
Jose Sosa Topography? 
John Craynon Topography and excess spoils, really. We have two columns that talk about that. 
John Maxwell Before we go on, establishing corrective action thresholds based on monitoring 

results. That sounds like monitoring is going to establish the thresholds.  
Li Tai Balboa That’s true. 
Various (unintelligible) 
Tom Bovard They find data and the CHIA will establish the thresholds before you get, right? 
John Craynon Right. And, the monitoring will be the trigger that actually. 
David Back And, it’s O.K. to just discuss them, you know, lay them out separately.  
Dennis ?  I think what he’s suggesting is that we get rid of based on and which would be 

triggered by something. 
Bill Winters Yeah. 
Jose Sosa Right. 
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Bill Winters I understand what he’s saying (unintelligible) 
John Maxwell Yeah. We’ve got to have the thresholds before we … 
Various (unintelligible) 
Li Tai Balboa Yeah, I agree with him. Why don’t we just say, you know, corrective action 

threshold, period. And, don’t (unintelligible) 
John Craynon Based on monitoring results. It’s really… 
Various (unintelligible) 
John Craynon That was actually, probably improvidently written. 
Li Tai Balboa Let’s take out based on monitoring results there. 
Various (unintelligible) 
David Back You speak so well. 
John Maxwell We know what you mean but that doesn’t…. 
John Craynon For an engineer from Kentucky (unintelligible) 
Li Tai Balboa O.K. Let’s go to the next one. Revising and grading, what do you want to call 

that? 
David Back I wrote down topography and excess spoils. 
Li Tai Balboa That’s what it is. 
Dennis ? I would just go with topography. 
John Morgan One’s a configuration and one’s a minimization. 
John Craynon Yeah, yeah, yeah. I’ve not got a problem with using the word topography. It’s 

not a term of statutory…  
Steve Gardner Land form restoration? 
Li Tai Balboa John, how would you … 
John Morgan I think land forming is the buzz word for that more than anything else. 
Li Tai Balboa O.K. Use that then. 
Tom Bovard But, you’re going to use topography in the next one, too. 
Jose Sosa Is that the same as the original contour restoration? 
John Morgan Not really.  
John Craynon As Mr. Morgan was correctly pointing out, one is about configuration and the 

other  is about  minimization. So, the excess spoils is really the fill minimization 
strategy. 

John Morgan One’s volumetric. 
John Craynon Yeah.  
Bill Winters The way it looks to me is the topography is the land form and the excess spoil 

you’ve got down here looks like .. 
John Craynon It’s fill construction. It’s fill minimization. It’s fill construction. That’s why we 

have..  
Bill Winters Couldn’t you roll that both together and call it land forming? Or, is that… 
John Craynon Well, there’s that separate concept of fill minimization and fill placement and 

someone that’s different from land forming. They really are two separate 
concepts.  

John Morgan One is how you define your volume and the second is where you configure it. 
Bill Winters Yeah. (unintelligible) 
John Craynon No. While we roll them together in this list and land forming and fill 

optimization or excess spoils or something like that. 
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Tom Bovard I think you want to get the idea that we are minimizing excess spoil. I mean, 
that’s such an important concept. 

John Craynon (Unintelligible) discussion, we definitely would. 
Li Tai Balboa Why don’t we say that land forming and fill optimization. 
 Yeah, that would work. 
Bill Winters I like that better. 
Li Tai Balboa John? 
John Morgan That’s right. 
Li Tai Balboa You O.K. with that? Everybody’s O.K. with that? 
Joe Zaluski Yes. 
John Craynon So shall it be written, so shall it be done. 
David Back Land forming and fill optimization. 
Li Tai Balboa Steve, you O.K. with that? I see you thinking. 
Steve Gardner I’m thinking.  
David Back Do the words fill optimization… 
Steve Gardner Are people going to understand what that means? 
David Back They don’t actually (unintelligible) 
Tom Bovard The people who are involved in this, it’s part of (unintelligible) already. 
Bill Winters Well, do we call it spoil minimization instead? 
Tom Bovard You could do that. 
Bill Winters That might make more sense. 
Steve Gardner I’m saying the public’s not going to understand it. 
John Craynon Well, if you say excess spoil minimization. Or, if you say land forming and fill 

placement.  
Steve Gardner Fill minimization. 
Joe Zaluski I like fill optimization. 
John Craynon Fill optimization. 
Bill Winters I do to. But, the point is, is the average guy in Hazard, Kentucky going to pick 

up a paper and understand what fill optimization is? 
Li Tai Balboa Well, this part, we know that the average guy’s not going to pick up the Federal 

Register and read this. We’re going to have to make this more understandable 
when we put it out in the paper. 

Steve Gardner That’s true. 
Li Tai Balboa You’re not going to have average Joe read the Federal Register. 
Tom Bovard You’re going to have, under these headings, the specifics here, and the 

alternatives (unintelligible) that we’re talking about, fill minimization and that 
sort of thing as part of the alternatives. 

David Back It’s really just a paragraph (unintelligible). 
Tom Bovard You look at the content of the paragraph. 
Various (unintelligible) 
David Back So,  I think if you leave it the same you… 
John Craynon You don’t raise any red flags. 
David Back You don’t raise, yeah. And, for the second one I suggested approximate original 

contour variances. 
Josh Jenkins Or status criteria for variances. 
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John Craynon (unintelligible) AOC variances spelled out. 
David Back Add and exceptions. 
Dennis ? Except the variances are a subset of exceptions. The senate report made a big 

point saying mountain top removal operations are not a variance. 
John Craynon They’re an exception. 
Bill Winters (Unintelligible) variance. I agree with (unintelligible) 
Various (unintelligible) 
David Back So original contour, AOC exceptions? O.K. Reforestation. 
John Craynon Reforestation. 
David Back And… 
John Craynon Permit coordination is the next one. 
David Back Say again. 
John Craynon Permit coordination. Well, we could, it’s more about the long term pollutional 

discharge stuff. That’s what this is all about. And, I don’t know how you … 
Tom Bovard Financial assurances belong to (unintelligible). 
John Craynon Long term discharges of pollutants.  
Tom Bovard But, financial assurances for long term discharges. 
Dennis ? Well, I think I agree with John on this, it’s better just to say long term because 

we are also codifying other aspects of (unintelligible) 
John Craynon So, we just say long term discharges of pollutants. 
Unknown Does that imply post-operation? Is that closure? 
John Craynon It’s, it’s, these are basically where you have a permanent discharge and you 

need some kind of permanent financial assurance. 
Unknown Yeah, but I mean, is there a closure process? Can we say post-closure? 
John Craynon No. We don’t use that. 
Unknown That’s a RCRA term 
Bill Winters  (Unintelligible) get a bond (unintelligible) We’re not going to wait until the end 

of the day. 
Tom Bovard There is no closure as long as that’s going on for that aspect of the operation.  
Unknown What about short term. Short term assurances? 
John Craynon That’s just a (unintelligible) 
Tom Bovard These could be potential. 
David Back Right, but we’re saying by saying long term, it suggests that there is no 

requirement associated with short term.  
Dennis ? Well, short term isn’t usually the problem because they treat it while they are 

mining.  
John Craynon And, that already, that’s already covered. This is a new provision.  
Unknown Well it should be. 
Bill Winters Well it is. (Unintelligible) should be what it is, are two different things.  
John Craynon I know we’ve got implementation issues.  
Bill Winters I say we go with financial assurances with post-mining pollutional discharges or 

AMD.  
John Craynon It’s not just AMD. 
Bill Winters Well, alkaline or acid, take your pick. 
John Craynon Yeah, but it’s all pollution discharge. That’s why we’re addressing it.  
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Li Tai Balboa I kind of agree with Bill here. I think we should call it financial assurances.  
Li Tai Balboa But, no, for, for pollutant discharge.   
John Craynon We’re codifying a lot more by doing this, though. It’s not just the financial 

assurance that we’re actually addressing in the regs.  
Tom Bovard Yes, but this language here just talks about codifying the financial assurance 

provisions. You’re doing a lot more under this language. It’s just the financial 
assurance provisions that are being addressed.  

David Back (1:00:16) What’s the alt, what are the proposed or possible alternatives to this 
particular law? 

John Craynon Do it or not do it. 
Bill Winters There is no alternative. 
Joe Zaluski This is the atomic bomb we talked about yesterday. 
John Craynon This is the do or not do. 
Various (unintelligible) 
John Craynon The no action is the only alternative for this. 
Dennis ? It’s even part of the no action the policy remains in effect even if we don’t do 

the rule. 
John Craynon Yeah. Well, it stays as policy or it becomes rule. 
Joe Zaluski Well, I thought Bill was talking about discharges during the active operation. 

That was his question, right? 
Bill Winters Yes. 
Joe Zaluski And, you’re saying that’s not addressed currently? And, I think I would say it is. 

But, long term certainly isn’t. 
Bill Winters Well… 
Joe Zaluski Is that what you’re going to do with this? Is either make the bond applicable to 

active discharges? I mean, that’s a violation and that’s the operator’s 
responsibility. 

Bill Winters Well, O.K., how they handle that is that if you get a discharge that pops up 
unexpectedly in a stream…  

Joe Zaluski Right. 
Bill Winters …and then they let it sit there. And then we start walk through (unintelligible) 

bond process and sometimes, some states will walk them all the way to, to the 
phase three and they’re holding fifty-seven dollars for a two million dollar 
discharge.  

Joe Zaluski That’s a, isn’t that more a matter of calculate, is this, I don’t know what you 
guys are envisioning, a separate bond? Or, that’s another calculation more than 
anything isn’t it?  

Bill Winters Separate bond. 
Joe Zaluski But, separate bond is only going to kick in when there’s fifty-seven dollars left 

and the guy’s gone and then it’s long term. 
Tom Bovard It’s going to kick in when this… 
Bill Winters (unintelligible)  
Joe Zaluski But, you’re not going to draw on that bond while he’s there. 
John Craynon Yeah. Actually, if there is a discharge under the AMD policy. If a discharge 

pops up that we know is going to require perpetual treatment. They got to put 
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the financial mechanism in place. 
Joe Zaluski O.K. 
Tom Bovard Because they’re not supposed to have produced that kind of discharge. 
Joe Zaluski Oh, I understand that.  
Tom Bovard They usually require perpetual treatment. So, you have to have a completely 

new type of financial assurance. You can’t do a regular bond. Because, they 
don’t allow for perpetual treatment. You have to have an income producing 
instrument. 

Bill Winters You could have a bond. In Pennsylvania, for some reason  (unintelligible) bonds 
instead of trust funds. Which I don’t understand. 

Tom Bovard They have to assure perpetual treatment somehow. 
Joe Zaluski I’m just trying to get to the long term, short term question. I mean, the… 
Tom Bovard The reason they’re long term is that most of these things go on forever, and the 

normal SMCRA bond doesn’t address something that’s going to last forever or 
for hundreds of years. 

Joe Zaluski I agree with you on that. But, getting back to what, you’re not going to draft an 
(unintelligible).  A regulation requiring (unintelligible) enduring (unintelligible) 
. You’re saying, yes you are.  

Bill Winters Yes, we could. 
Tom Bovard Right now, the way the AMD policy works is that this stuff starts and you got 

to, you know, you have your regular bonding out there but you have to enter 
into this… 

Joe Zaluski So, long term is not like a physical aspect versus the permitting aspect. I mean, 
you want the money there because the discharge lasts a very long time. It’s got 
nothing to do with the permit, really.  

Tom Bovard Yeah, because it wasn’t supposed to happen under the permit. 
Bill Winters I would call it more of a leveraging instrument, frankly. 
Joe Zaluski I’ve called it an atomic bomb. 
Tom Bovard Well, the industry has known, I mean, we’ve been doing this for some time. 

(unintelligible) They fought us on that, but we’re going to win on both of those I 
think. 

Joe Zaluski Well, long term financial assurance, that is the only realistic answer. That’s 
what it has to be. 

Steve Gardner You’re saying (unintelligible) using bonds in Pennsylvania or they’re still 
treating (unintelligible) put up a bond in case their treatment does not work. 

Bill Winters Yes. 
Joe Zaluski And then, what you said yesterday, John, if you draw on this bond. Is that 

considered a bond forfeiture? That’s a big question. 
John Craynon No, not on this, long term treatment financial assurance. Because you never get 

bond (unintelligible). 
Joe Zaluski Right. 
Bill Winters Wait a minute. It all depends on how you set it up. If you set it up as a trust 

fund, some sort of financial assurance. Because, I’m sure that there’s going to be 
some creativeness that’s going to happen in future years. Right now 
(unintelligible) no. But, if you set it up as a bond… 
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Tom Bovard Yeah. 
Bill Winters That’s why I say, I don’t understand why do we set it up as a bond? 
 I don’t either. 
Bill Winters A surety company’s not going to sign onto that. (unintelligible) 
Steve Gardner Be something like the Appalachian Clean Streams Initiative trust fund. Set it up 

like that.  
Bill Winters Well, Dean Hunt is one of the (unintelligible) 
Joe Zaluski Does it count as a bond forfeiture for ABS purposes? 
John Craynon (01:05:19) Not if you set up this long term thing and can get bonded. But, where 

I was really talking about, where it does count you don’t, you do the full cost for 
stream restoration and  if you don’t do stream restoration…  

Various (unintelligible) 
John Maxwell I have a question on that also. If you go back to bullet four. Where it talks about 

adding more extensive monitoring requirements, which include biota, during 
mining and reclamation, that codifying bullet does not mention (unintelligible) 

John Craynon No. We’re not, there’s nothing there. (unintelligible) 
David Back So, John, did we decide financial assurances for long term discharges… 
John Craynon Pollutants. 
Li Tai Balboa What did you say? Because, on what section? 
John Maxwell If you went back to bullet four, it talks of more extensive, more extensive 

monitoring requirements for surface water, groundwater, aquatic biota, stream 
mining and reclamation, whatever financial assurance. It doesn’t cover anything 
ecological. 

Bill Winters No, we were (unintelligible) material damage. Because, material damage does 
have the aquatic, we call it biological (unintelligible) but it doesn’t have the 
aquatic component in it. And that’s, in essence, how we wrapped that together. 
We say, if it causes material damage off permit , or has the potential to, that’s 
the distinction. That’s how we wrapped that together.  

Li Tai Balboa So, your question was why didn’t it include ecological? 
John Maxwell In the financial assurance provisions. 
John Craynon Right. The 97 policy memorandum that we’re codifying and expanding didn’t 

… 
Bill Winters The question was why would they? 
Dennis ? There’s no treatment for biota. (unintelligible) 
David Back And, that’s probably good discussion for the rule. 
John Craynon Yeah. It doesn’t help us get this NOI written. 
David Back It probably isn’t necessary to, you know, call that out as a specific thing for the 

notice of intent. 
Li Tai Balboa That’s a good thing to keep in mind. If you make a note of that? (unintelligible) 
John Craynon And then the last one’s stream definition. 
David Back No.  
John Craynon Bet you already did that, didn’t you? 
David Back I was reading your mind. I’ve taken all of those now, all of those headings… 
Li Tai Balboa I’m kind of lost here. Which was the one for the codification for the financial 

assurance. What was the heading for that? 
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David Back Financial assurances for long term discharges of pollutants. 
Li Tai Balboa O.K. 
David Back Then the next one was stream definitions. 
Li Tai Balboa O.K. 
David Back I’ve taken all of those and replicated them under a new heading four. What are 

the possible alternatives. 
Li Tai Balboa O.K. And then… 
David Back (unintelligible) An introductory sentence.  
Li Tai Balboa You think that that’s that thing that we’re in the process of developing and 

transfer that. 
David Back I deleted it from section three and moved it to section four. 
Li Tai Balboa O.K. 
Jose Sosa Even the second paragraph could actually be part of that new section as well that 

you are preparing an EIS. 
Li Tai Balboa That’s true, that’s true, very good. 
David Back Move that down there? 
Li Tai Balboa More that down there. 
Josh Jenkins Is this a true statement right there at the end that unless we select an alternative 

rulemaking unnecessary. 
John Craynon Yes. If we were to select the no action alternative.  
Josh Jenkins Can you select the no action alternative? 
John Craynon Yes, we could. 
Li Tai Balboa Yeah, you can. I mean, that could be… 
John Craynon Now, legally would we is a different question of can we. 
David Back Tom would not want to go back in court (unintelligible) 
Tom Bovard Well, actually, we could defend that old rule but … 
Li Tai Balboa Why would we want to include that sentence... 
John Craynon But, I don’t think the Director would allow us to. 
Li Tai Balboa I agree. I don’t that we should include that sentence. 
Bill Winters That’s not even possible. That’s not even within the realm of possibility, I don’t 

think, right now. 
Li Tai Balboa Yeah, I think that should be… 
John Maxwell Well, it is under NEPA. You have to go somewhere else. 
Li Tai Balboa (01:10:09) But, I don’t think we should state that because our reality is not that. 
John Craynon It is under NEPA. And it is under reality. 
Li Tai Balboa That’s not our reality. 
John Craynon Well, it’s not our current reality. 
Various (unintelligible) 
John Craynon I agree with you, but let me lay out a scenario under which a no action 

alternative could be the action that’s chosen. This process extends beyond 
November 2012 or something significant changes in the political landscape in 
the country.  

Josh Jenkins But, under current law, under current laws, this… 
Li Tai Balboa This could die and it won’t change anything. This could just die. If that happens, 

this issue just dies. And, it will be the no action. 
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John Maxwell Just go back to square one. 
Josh Jenkins Doesn’t the MOU require it? 
Li Tai Balboa We’re supposed to, yeah. 
Josh Jenkins So, the no act, I’m coming from, I’m coming from, I’ve worked on DoD 

NEPA’s where the no action alternative is simply a baseline but under a law or 
under a certain provision, you really can’t select no action because the law says, 
for like BRAC, you got to add people to installations . 

Tom Bovard There’s nothing legal that would prevent us from selecting the no action 
alternative here. 

Various (unintelligible) 
Tom Bovard Even that. Those are, we could decide that we won’t because of the MOU. But, 

the MOU doesn’t prevent this agency…  
John Craynon And, our agreement with the Corps, the agreement with the Corps, Tom, correct 

me if I’m wrong. Is that we would propose a rule. 
Tom Bovard Yeah, but the only penalty if we don’t is reinstatement of the legal challenge. 

Yeah. 
David Back So, would it be a fair statement to say, following release of the draft EIS, we 

anticipate publishing a notice of proposed rulemaking, period.  
Tom Bovard That’s fine. 
Li Tai Balboa Thank-you. I just don’t think that’s necessary (unintelligible) 
David Back We anticipate doing something. 
Randy Sosa That could be, the no action could be one of those. Not realistic, but that could 

be, it’s open to that. 
David Back Well, we change are minds afterwards because the election, because 

somebody’s decided to defend the 2008 rule, instead of go through this drill, 
whatever. 

Li Tai Balboa (Unintelligible) unnecessary editing. 
John Craynon O.K.  
Various (unintelligible) 
Bill Winters We could keep the no action as the alternative (unintelligible) financial 

assurances (unintelligible) 
John Craynon  We could.  
Bill Winters I don’t see that ever dropping. 
John Craynon Well, I understand that you feel very strongly about material damage but, you 

know, I’ve heard from the state folks that they feel very strongly that they don’t 
need no stinking definition.  

Various (unintelligible) 
Li Tai Balboa Let’s keep on. O.K. let’s, John, you’re going to take the lead on this because you 

had an excellent idea on how to propose this, so. 
John Morgan I think I’ve already given it to David, so… 
David Back Just want an introductory sentence that says, and below are the alternatives as 

we currently, possible alternatives… 
John Morgan Currently considered. Currently under consideration. 
Various (unintelligible) 
David Back O.K. So, the first one, we have listed below the possible alternatives for each 
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proposed action as currently under consideration. 
John Craynon Action or concept? 
David Back O.K. So, let me go back to John’s document.  And, this is in excel 

(unintelligible) 
Various Discussion about obtaining a projector; setting up projector; break. 
David Back (01:24:38) O.K. Those are all the alternatives. The only one I have not added to 

the list is this one on material damage performance standards. And, I’m not sure 
where you want to, which category that goes under. 

Josh Jenkins What are you calling alternatives, Dave? Do we actually have names for them? 
David Back What we did before. Well, I took those titles and put them under paragraph four. 
Josh Jenkins Which titles? 
David Back What are possible alternatives? 
Josh Jenkins Across the top? 
Tom Bovard Alternatives for each category. 
David Back (Unintelligible) and then added those as sub-bullets of those alternatives. 
Various (unintelligible) 
David Back We have listed below the possible alternatives for each proposed action or 

concept as currently under consideration. So, for collection of baseline data, 
these were the alternatives that were apparently summarized in that matrix. 

Josh Jenkins I’m confused with using the word alternative and action from a NEPA 
standpoint. 

David Back We’re, we’re supposed to set forth a proposed action and possible alternatives. 
So, what we just described before were the proposed actions.  

Josh Jenkins Proposed actions would change the rule, wouldn’t it? 
John Craynon Yes. 
Li Tai Balboa Yes. 
Josh Jenkins And these are the alternatives that we’re looking at within that proposed action. 
John Craynon Right. 
Li Tai Balboa Yep. 
Josh Jenkins So, the alternatives have a variety of components, and I, we’re talking semantics 

here. I’m just trying to get my mind… 
John Craynon Yeah, the alternatives have a number of components. 
Josh Jenkins Of various components, and each of these components can be slightly different. 
John Craynon Right. 
Li Tai Balboa Why don’t we just put here is, where is that, we have listed below the possible 

alternatives, period, as currently under consideration. Is that… 
Josh Jenkins Sorry, say it again. 
Li Tai Balboa If we just take out… 
David Back These words. 
Li Tai Balboa  For each proposed action, or concept, why don’t we just say… 
John Craynon Take out the word action, it’s each proposed concept. 
Li Tai Balboa Why don’t we just say we have listed the, the, the possible alternatives as 

currently under consideration or...  
John Maxwell Well, they’re elements. 
Li Tai Balboa Why not just say under consideration. Why as currently…  
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Josh Jenkins I would say something like we have developed five proposed alternatives… 
Tom Bovard But, we’re not setting out the five alternatives. We’re setting out the various 

alternatives under each of these categories that we discussed in the headings that 
we set. This is not, some of these get repeated in this chart here. And, we’re not 
repeating them there. When we just get to, for instance, stream definition, we’re 
not going to repeat waters of the U.S. twice. It’s just one of the elements under 
stream definition that we’d look at as defining it as, concurrently, and is 
basically the same scope as waters of the U.S.  

John Maxwell They’re all elements to be considered. 
Tom Bovard That’s right. So… 
Bill Winters (Unintelligible) for each proposed concept under consideration. 
Tom Bovard I think that’s what we’re doing for each proposed concept. Or, some other way 

of referring to the headings in the previous section.  
Various (unintelligible) 
John Maxwell Not at this point, because the scoping is to help define what the alternatives are. 
Tom Bovard The previous section just said we’re going to take action under these various 

categories. And, this section gives all the kinds of actions that we’re currently 
looking at under those categories.  

Li Tai Balboa O.K. Hold on one second. 
Various (unintelligible) 
Josh Jenkins In the end, you could say we’re hooking it up to, the way I look at this is we’re 

hooking it up to five or six alternatives and evaluating these components within 
those alternatives. 

Tom Bovard  We’re not looking, mentioning five things in this document. We’re mentioning 
however many categories we had before, which is why we’d be confusing if we 
said we were looking at five alternatives if we’re not going to set out those five 
alternatives. 

John Craynon We’re not in the NOI, but in the EIS I expect that we’ll have something more 
like this.  

Tom Bovard But, this approach deals with every concept or action that we could, that we’re 
looking at. I think that what we do need to do is whatever word we use in this 
sentence, we need to tie in somehow with those headings that we used in the 
previous sentence.  

David Back And, what we used before, we described it as proposed action. I mean that’s… 
Tom Bovard Action area or areas of action. 
Li Tai Balboa What is the proposed action that we did cover already. 
David Back And, that’s what you’re required to put in the notice of intent is proposed action 

and possible alternatives. So, the proposed action is to do a rulemaking that 
covers these areas. 

Tom Bovard  I think that’s what, and so the area, what we need to say in the previous section 
that we propose to, the proposed action is to (unintelligible) in each of these 
areas and then this section, is the, these are the alternatives in each of the areas. 

David Back So, let’s go to that section. Here’s the beginning of it. What’s the proposed 
federal action? 

John Craynon Provisions is what we call them. 
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David Back Proposed action, proposed federal action consists of revisions to various 
provisions of our rules, O.K. So, these are the various provisions. Principal 
elements. 

Tom Bovard We propose to revise our regulations in the following areas. 
John Craynon Well, we call them elements here. 
David Back Yeah, that’s O.K. Remember, we don’t want to change the old rule.  
Various (unintelligible) 
Tom Bovard These are alternatives under each element. 
Various (unintelligible) 
Tom Bovard I would take the phrase, under consideration, and put it after alternatives.  
David Back O.K. 
Tom Bovard Possible alternatives under consideration for each proposed element. 
David Back Yep. Alright. 
John Craynon That’s got to be (unintelligible) 
David Back What’s that? 
John Craynon It’s got a beat I can dance to (unintelligible) 
Various General chatter. 
David Back Alright, so these were the alternatives. Maybe we should spell out selenium.   
Various General chatter. 
Li Tai Balboa O.K. Why don’t we just go through the list and see if the bullets are O.K. and 

then we’ll just do a rough copy and order lunch and go through it. So, our first 
possible is collection of baseline data. Let’s go down, are those the bullet items? 

David Back Those are the bullet items I think off your, off the matrix.  
Li Tai Balboa John, is this the way you want it set up? 
Various (unintelligible) 
David Back Do we want to put verbs in there? 
John Craynon Verbs? 
Li Tai Balboa Hold on a second. Go ahead John. 
John Morgan I think some of the might need to be expanded. I don’t think we need to 

summarize them any more than that. Because, I believe that that shows a variety 
and range of actions  I mean, just shows you’re considering different 
alternatives. I think there is enough distinction between them.  

Li Tai Balboa O.K. Let’s go down. Keep  
David Back So, twelve month, twenty-four month, twenty-four month, is there sufficient 

differentiation:  
John Morgan There is a significant difference between them. 
David Back Multiple seasons, multiple years, full suite….   
Li Tai Balboa Let’s just keep on going down and then make a copy . This way, we all can look 

at it easier. O.K. Definition of material damage to the hydrologic balance.  
David Back There were only the two under material, definition of material damage.  
John Maxwell Switch the view to draft instead of pages.  
David Back What’s that? 
John Maxwell That’s a word document, right? 
David Back Yeah. 
Various (unintelligible) 
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Li Tai Balboa O.K. Let’s go down then. We’ve got the mining activities in or near streams. 
And, those are the, the ranges? Additional monitoring requirements. O.K. Keep 
on going down. Corrective action thresholds. We don’t have, well, we’ll tweak 
it later. Land forming and fill optimization, O.K. 

David Back (01:36:53) Here I combined the excess spoils that you had, a separate listing. 
So, the excess spoils are, I think, these last three. Is that right? 

John Craynon Yeah 
Li Tai Balboa O.K. 
Joe Zaluski Combined with what? 
John Morgan Topography. 
Li Tai Balboa And then approximate original contour exceptions. Reforestation. 
David Back And then I had not gotten to the bringing over the stream one. 
Li Tai Balboa O.K. 
Various (unintelligible) 
David Back O.K. So, that was that one. 
Li Tai Balboa O.K.  
Joe Zaluski (unintelligible) 
David Back What’s that? 
Joe Zaluski Create one definition. It says (unintelligible) 
Tom Bovard There’s a lot of short hand in here (unintelligible) 
John Craynon Yeah, we have to wordsmith it.  
Li Tai Balboa O.K. Let’s… 
David Back Do you want to keep going down? 
Li Tai Balboa Yep. How do I submit comments is now number four? 
John Craynon Five. 
Li Tai Balboa Five, O.K. And, we took that, you did the editing of the last sentence, right? 
David Back This is the one we’ve got the… 
Li Tai Balboa O.K. 
Joe Zaluski We got some locations here for you. 
Li Tai Balboa Yep. The locations 
JOE 
ZALUSKI 

We got some…. 

Li Tai Balboa You got them listed? 
Joe Zaluski …ideas there. 
Various (unintelligible) 
Li Tai Balboa Yeah, various locations… 
Tom Bovard …coal producing areas. 
Various (unintelligible) 
Li Tai Balboa In coal producing regions. 
Tom Bovard Of the United States. 
John Craynon There you go. 
Steve Gardner Should you add something like open house information sessions? 
Various (unintelligible) 
John Craynon Information sessions sounds like we’re just giving out information. 
Various (unintelligible) 
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David Back We can describe what the open houses will be in a separate sentence. 
John Craynon Right. 
David Back We are contemplating the following locations. 
John Morgan Are you ready, David? 
David Back Yes. 
John Morgan Gillette. 
David Back What, can we go from one side to the other? 
John Morgan I was going from largest producer to smallest. We can go whichever way you 

want to go. 
David Back Well, which is, which…This started out Appalachia wise. 
John Morgan Morgantown. Beckley. 
David Back Beckley. (unintelligible) 
John Morgan Hazard, Kentucky.  
Various (unintelligible) 
John Morgan Birmingham, Alabama. 
David Back What was it? 
John Morgan Birmingham, Alabama. 
David Back Oh, that’s a new one. 
Li Tai Balboa We’re putting more in now? 
John Morgan Well, there’s fifty-nine mines in Alabama, or two percent of the production. 
Li Tai Balboa O.K. 
John Morgan And, so, because of the number of mines there was nothing else that was close 

to it. 
Li Tai Balboa (Unintelligible) there’s four. 
John Morgan Evansville. You got that? Indiana. Carbondale, Illinois. And, we’re open to 

suggestions on that. Craig, Colorado. Bryan, Texas or College Station, wherever 
that’s going to be. 

David Back Is it slash College Station? 
John Morgan Just put Bryan at the moment. Kayenta, Arizona. And then, Gillette, Wyoming. 
Li Tai Balboa Kayenta with an n. 
David Back I’m sorry, Kayenta with an n. There’s an n in there. 
Various (unintelligible) 
David Back So, one, two, three, four, five, six, seven, eight, nine, ten. 
John Morgan Yep. 
John Craynon O.K. is Carbondale necessary given Evansville? 
Joe Zaluski They’re a long way apart. Saint Louis would almost be closer. 
John Maxwell Do you want to say planning the following places say contemplating so we 

don’t get people calling in to say no, put it in my house. 
John Morgan It’s not the operators, John, it’s more the population (unintelligible) travel as far. 
David Back How about, the locations under consideration are… 
Li Tai Balboa Yes. 
David Back Or, the following locations are under consideration. 
Various (unintelligible) 
Bill Winters So, the review information is a poster idea? 
Li Tai Balboa Yep. 
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Various (unintelligible) 
Li Tai Balboa And, to provide an arena for the public to submit comments.  
Various (unintelligible) 
Randy Sosa And, instructions, how to submit comments. 
David Back For the public to review information and provide comments. 
Li Tai Balboa Yep. 
John Morgan And, Li Tai, just for your information. It provides over 97% of the production. 
Li Tai Balboa Pardon? 
John Morgan That’s covers 97% of the production by those states. 
Li Tai Balboa Wow. 
Various (unintelligible) 
David Back But, it’s the opportunity for them to provide comments. Get information and 

provide comments regarding the EIS and the proposed rule. 
Various (unintelligible) 
Ann Shortelle Dave, they’re giving comments with regard to the scoping of the alternatives. 
Various (unintelligible) 
David Back Of the proposed action and possible alternatives. 
Ann Shortelle You know, get the wording right out of the guidance. 
David Back I think that’s exactly  
Various (unintelligible) 
David Back …for determining the scope of the issues to be addressed and for identifying the 

significant issues related to the proposed action. 
Various (unintelligible) 
John Maxwell I would say scope, rather than scoping. 
David Back Let’s see if this works, John. To provide comments regarding the scope. 
Josh Jenkins I’m just curious, on the thirty-two thousand comments received, did any 

screening to find out where most of those comments came from?  
Various (unintelligible) 
John Craynon Well, the other thing is that the mountaintop mining issue in central Appalachia. 

A lot of the comments we received, a lot of the public contact we get are from 
folks that don’t live anywhere near the coal source. We get, I get phone calls 
from folks that live in Manhattan, that live in Boston, that live in Chicago, that 
live in Los Angeles, that live in Portland, Oregon. And, they read an article in 
Science Magazine or in the New York Times or somewhere. And, they decide 
they need to call and talk. And, they get their Sierra Club membership packet… 

Joe Zaluski Hey, Dave, do you want to repeat … 
John Craynon So… 
Joe Zaluski Do you want to repeat the comment we made earlier? That if you’ve already 

submitted, you don’t have to submit again? 
David Back This is the section. 
Joe Zaluski O.K. 
Various (unintelligible) 
David Back Where was the dates? 
Various (unintelligible) 
David Back O.K. So this date gets picked up? 
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Various (unintelligible) 
David Back They’ll insert it in the Federal Register, this date? 
Various (unintelligible) 
David Back O.K. Here’s the scoping language. How do I submit comments? This hasn’t 

changed. This is how we wrote the scoping stuff. 
Li Tai Balboa Also, hold on, we’re also, and this part I think we should mention. That we will 

provide information on the website. 
Josh Jenkins And local newspapers. 
Li Tai Balboa And local newspapers.  
Josh Jenkins And, I would actually say, I’d put in a ballpark timeframe when we anticipate 

conducting these open houses. July or July and August, 2010. 
John Craynon I would say July. 
Li Tai Balboa July. 
Joe Zaluski The Director has spoken on that one. 
David Back O.K. In July, 2010. 
Li Tai Balboa Right. 
Various (unintelligible) 
David Back What’s the website address? 
John Craynon On OSM’s website. 
Li Tai Balboa On OSM’s website. 
David Back On OSM’s website. 
Josh Jenkins Will we have that when this goes to print? 
Li Tai Balboa We should have that by this afternoon, actually. 
Josh Jenkins O.K. (unintelligible) 
David Back News media. 
John Craynon Basically it will be www.osmre.gov. 
Tom Bovard But, we’re going to have it this afternoon. We need to leave a space in there for 

the website. 
Li Tai Balboa We’re going to review this now and, I think, by the time we eat lunch and stuff 

we can put it in. 
David Back Here. Let me just put a … 
John Craynon MRE.gov. Just for those of you who don’t know. The RE stands for reclamation 

and enforcement. The full name of the office. 
Joe Zaluski You know, it was actually a federal judge that lectured the lawyers earlier 

(unintelligible) call you guys OSM or OSMRE. Because,  some were saying 
OSMRE, some were saying OSM. A federal judge made you all pick. OSM. 

John Craynon Let me just say that it is possible that there will be a policy call by the Secretary 
that we will probably go back to OSMRE soon. 

Joe Zaluski Really? 
John Craynon The Director would prefer that greatly. 
Tom Bovard Are we to promote surface mining or are we to deal with the environment as 

well? 
Joe Zaluski He’s in charge. He can do what he wants. 
John Craynon I have a suspicion we will get an official pronouncement. 
Various (unintelligible) 
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Tom Bovard Reclamation and enforcement is what’s left off of OSM. 
Steve Gardner Yeah, but is that what, I thought you said the E was going to become 

environment. 
John Craynon No. 
Various Discussion about lunch. Break. 
 (01:57:06) End of Recording
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David Bell I super scripted the one and capitalized open houses.  
Li Tai Balboa You superscripted the one? 
David Bell The foot note (unintelligible) 
Li Tai Balboa O.K. 
Various (unintelligible) 
Li Tai Balboa Didn’t I, you got some? O.K.  
David Bell Only because I did it later, earlier, but I don’t have to. O.K. 
Various (unintelligible) 
Ann Shortelle You’re going to take comments at the open houses, right? 
David Bell Yes. 
Ann Shortelle Should that be added to the how you’ll accept comments? 
David Bell But, it is. I thought, wasn’t it in that section? 
Ann Shortelle No, no. It says addresses. And, then it says electronic mail, mail, hand delivery, 

courier.  
David Bell Oh, you mean, oh, in that section. 
Ann Shortelle Just to let them know that they can… 
Li Tai Balboa 
Tai Balboa 

O.K. That’s a very good point. 

  
Jose Sosa You want to add that to the summary as well? 
David Bell It’s in the… 
John Maxwell It’s in section five. 
rs Yeah. The summary already says we’re requesting copies. 
John Maxwell Roman numeral on the table of contents for requesting a corporate agency 

(unintelligible) should be six, not five. 
Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Let’s go over in sections (unintelligible) …will be accepted at the open houses, 
O.K.. 

Joe Zaluski Li Tai Balboa Tai I seen that with written and oral. Because, people can come 
in and drop them off or dictate to a transcriptionist. (Unintelligible) say oral or 
written comments. 

Li Tai Balboa 
Tai Balboa 

O.K. 

John Craynon That’s good.  
Li Tai Balboa 
Tai Balboa 

Excellent. O.K. So, we’re happy with everything under summary, dates, we 
don’t know, addresses... 

Joe Zaluski Actually, should say (unintelligible) 
David Bell O.K. I think I’ll put (unintelligible) in this notice. Something like that. 
Various (unintelligible) 
David Bell Because we gave them an address there. Hey, that’s good, in section six. That 

way, they aren’t just left hanging about open houses. (unintelligible) And, 
section six.  

Li Tai Balboa 
Tai Balboa 

O.K. We’re O.K. with everything though the part of addresses. Is that O.K.? 

David Bell Oh, let me bring this to your attention. Dennis, oh. I’m not sure how the Federal 
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Register guy does this, but if we do thirty days after publication (unintelligible) 
sooner than we finish. 

John Craynon See that last bracket after Federal Register? They can move that after the, 
whichever is later, and that way the register will insert whichever date. But, it 
won’t have both. 

David Bell O.K., good. That’s what I needed. O.K. 
Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

O.K. We’re leaving for further information in the table of contents. Changing 
the last one, how do I request (unintelligible) cooperating agency. Number six. 

Jose Sosa (05:22) Change number six, you have number four. 
Li Tai Balboa 
Tai Balboa 

O.K. Why are we publishing a new notice of intent? How about putting in, in 
several coal production areas? 

David Bell Coal producing areas. 
Jose Sosa You want to say anything about, after the scoping to, to provide, to allow input 

from affected communities or, or groups or something like that? 
 Where? 
Jose Sosa It says, we’ve decided to expand the scoping opportunities to include several 

open houses. So… 
John Maxwell Yeah, I thought we’d changed that earlier to allow... 
Li Tai Balboa 
Tai Balboa 

What section are you talking about? 

John Maxwell …to allow input and comments. 
Jose Sosa Number one. Why are we publishing a new NOI? To have open houses, to 

expand the scoping opportunities to include several open houses to allow for, 
allow input from affect communities from this ruling throughout the coal 
producing regions of the country. Where are we, why are we changing the, 
where, you’re changing the, the NOI, or you’re,  because you are allowing 
additional scoping to let people  provide input as to… 

Li Tai Balboa 
Tai Balboa 

But, it doesn’t not only have to be the affected people of the communities. 

Jose Sosa Well, it doesn’t have to be but, I mean, it’s to allow input from various, various 
groups. 

John Maxwell I thought that had already changed to that. 
David Bell We, we do discuss that in this area where we talk about scoping. It provides an 

opportunity for the public to review by comments. So, we cover it in the section 
where we talk about more specifically about scoping. 

Jose Sosa The locations and so forth? 
Li Tai Balboa 
Tai Balboa 

Do you favor that then? 

Jose Sosa Yeah. 
Li Tai Balboa 
Tai Balboa 

Are we O.K. with section one? 

Josh Jenkins My comment is just the second to last sentence. The wording in that, the terms 
in that should be the terms we’re using in new section four. 

Li Tai Balboa O.K., which is… 
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Tai Balboa 
David Bell To the principal elements, proposed elements… How’d we word that? 
Unknown Element, proposed elements. 
David Bell Possible alternatives for each proposed element.  
Li Tai Balboa 
Tai Balboa 

We don’t have, where does it say element in four? 

David Bell At the very... 
Li Tai Balboa 
Tai Balboa 

(unintelligible) O.K.  

David Bell Didn’t we say instead of proposed element, proposed action? Or, element of the 
proposed action? 

John Maxwell About each, each considered element. 
Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

(unintelligible) We are in the process of developing alternatives for the 
proposed federal action. And then, later on, we have listed below the possible 
alternatives  under consideration for each proposed element. 

Tom Bovard Well there’s a, element is actually used earlier (unintelligible) 
Tom Bovard Section two, principal elements of proposed action (unintelligible) 
Tom Bovard Yeah. (unintelligible) Section three, just before the bullet points.  
John Maxwell The elements aren’t actually proposed, they’re under consideration. To be 

reviewed, or… 
Tom Bovard Proposed action. 
David Bell No, the proposed action is to, to data, baselining, and all that stuff. 
Li Tai Balboa 
Tai Balboa 

O.K. Hold on a minute 

Tom Bovard The required elements of the proposed action. 
David Bell (10:03) So, how about this formulation, and we can capture it throughout. 

Possible alternatives under consideration for each element of the proposed 
action. 

Li Tai Balboa 
Tai Balboa 

Yep. 

Tom Bovard Have we made three yet, or are we still on two? 
David Bell That was one. 
Li Tai Balboa 
Tai Balboa 

O.K. Let’s go to two.  

David Bell John Craynon, do we need to do the same thing with the brackets at this point? 
Insert date, thirty days. 

John Craynon You know, see I think July 30th  is going to the latest. I was wondering why we 
even need it earlier (unintelligible) 

David Bell Yeah, I just didn’t know from the federal register. 
Li Tai Balboa 
Tai Balboa 

Can we do it earlier? Can we set a date earlier if we’re going it… 

David Bell I think you want to leave yourself the time in July to actually conduct scoping 
meetings, open houses during the scoping period. So, we picked July 30th so it 
would give us that time. 
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John Craynon But, it’s kind of a random thing. I mean, oftentimes the Federal Register 
(unintelligible) you pick thirty day later for (unintelligible) 

David Bell Right, right. In our case we’re timing it to being able to conduct the scoping 
open houses. You what? 

John Craynon I’d leave this alone. 
David Bell Alright. 
John Craynon And, we may want to change it earlier back to (unintelligible) 
David Bell O.K. We’ll see, we’ll see if Andy lets us get away with that. Everybody’s O.K. 

with one. Now with two. We really didn’t change anything there. 
Li Tai Balboa 
Tai Balboa 

(12:25) But, I think we should look at it just in case. 

Bill Winters (unintelligible) 
David Bell The effort to… 
Bill Winters (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Why don’t we make it clearer? 

Bill Winters (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Some of this language is too floral. Why don’t we just make it clearer? What 
our, exactly what the effort is, boom, boom, boom. 

David Bell My impression when I read this was this first sentence was an attempt to say we 
agree to do what we were already planning to do anyway. So, no big deal. It 
was a CYA sort of saving face. And, in a sense, true. Because, there was 
objection to the administration adopting as a lame duck the SBZ… 

Bill Winters (unintelligible) 
John Craynon What we could say is we, however…. 
David Bell Just remember, that folks are going to go, if they go back and they look, and 

they see you wordsmithing stuff, you’re gonna, it’s just going to say, well, why 
did they change that? 

Tom Bovard It isn’t the most clear thing in the world. 
Li Tai Balboa 
Tai Balboa 

But, we wordsmithed other parts… 

David Bell Actually, the only parts we wordsmithed were the parts that changed. Yeah, 
new. Because we did the cross-reference for the possible alternatives. We 
added, all we did was add… 

Li Tai Balboa 
Tai Balboa 

And, and I understand. But, nobody’s going to remember. You know, I really 
don’t think that people are going to this, however, we have already…  

ds I think that, that we should have that in there. 
Li Tai Balboa 
Tai Balboa 

You know, I think we should just make it clear.  We’ve already, we’re already 
wordsmithing here a lot. Let’s make it right. 

Tom Bovard The assistant secretary has been adamant all along that they did not want it to 
be portrayed that it was a settlement agreement that caused us to engage in this 
rule. And that’s the reason that line is there. It may be floral, but we’ve got to 
say that. 

Various (unintelligible) 
Li Tai Balboa Can we say it in a different manner? 
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Tai Balboa 
Bill Winters Yes. 
Tom Bovard We could. Just as long as we say it.  
Li Tai Balboa 
Tai Balboa 

We will say it. 

John Craynon (Unintelligible) prepare a new rule. 
Bill Winters Yes, I like that. 
David Bell Had you actually begun preparing a new rule following the change in 

administration? 
Jose Sosa Why use howevers? You know, you can say matter-of-fact that (unintelligible) 

had already… 
Li Tai Balboa 
Tai Balboa 

Preparing the new rule. 

Various (unintelligible) 
Tom Bovard (Unintelligible) this is referring back to the settlement agreement. 
John Craynon No, but, this says that we already started following the change in 

administration. The first day the new folks got on the job we were told, you’re 
going to have to change that.  

Various (unintelligible) 
Tom Bovard (Unintelligible) say just decided to change the rule. 
Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Anything else under that, under that, anything else? 

Bill Winters Yes, yeah. 
Li Tai Balboa 
Tai Balboa 

Go ahead. 

Bill Winters Towards the bottom, MOU committed us… 
Li Tai Balboa 
Tai Balboa 

Where’s that? 

Bill Winters (Unintelligible) committed the agency. 
John Craynon No, no. We use us. (unintelligible) 
Bill Winters (unintelligible) 
John Craynon No. 
Li Tai Balboa 
Tai Balboa 

Where? 

John Craynon We have plain language in this baby. 
Jose Sosa Second paragraph. 
David Bell It’s all in first person. First person. Yeah, it’s third personal. 
Jose Sosa Bottom of, MOU committed us… 
Li Tai Balboa 
Tai Balboa 

How about saying the MOU made us consider revisions … 

Various (unintelligible) 
Tom Bovard Because we, it didn’t make us. We committed ourselves. And, we agreed, so… 
John Maxwell Under the MOU we were committed to… 
Tom Bovard Yes, that would work. Under the MOU, we committed. 
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Li Tai Balboa 
Tai Balboa 

We were… 

Tom Bovard We committed. 
Li Tai Balboa 
Tai Balboa 

We were committed… 

Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Let’s do that. Under the MOU we committed to, to  

Bill Winters I like that better than (unintelligible) 
Li Tai Balboa 
Tai Balboa 

O.K.  Under the MOU we committed to consider revisions to… 

Bill Winters  (unintelligible) 
John Craynon I know. Believe me, if I say OSM too many times in here and I don’t use we, us 

and personal pronouns, it will be shot back to me as not being in plain 
language. 

Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

(18:20) We committed to consider. 

db Alright (unintelligible) 
Bill Winters Are we on the third paragraph yet? 
Li Tai Balboa 
Tai Balboa 

Yep.  

Bill Winters (unintelligible) Innovation. Inconsistent with the MOU. 
John Maxwell Where? 
Bill Winters That may be a (unintelligible) 
Tom Bovard What third paragraph are you talking about? 
Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Yeah, in addition (unintelligible) 

Bill Winters (unintelligible) 
David Bell Did the MOU require you to do an advanced notice of proposed rule-making? 
Various No. 
John Craynon Yeah. I mean, the MOU committed us to take some immediate action to protect 

streams. And, embark upon the proposed rule. And, because we were taking 
immediate action and because we committed to a totally different regulatory 
approach being done in the 2008 rule. The idea was (unintelligible) which of 
these alternative approaches would be the best to take. 

David Bell Where do you want to put that, Bill Winters? 
Bill Winters (unintelligible) 
David Bell I mean, we’ll have like three introductory phrases here. 
Bill Winters (unintelligible) 
John Craynon I’m an engineer and I write really complicated (unintelligible) 
David Bell I just don’ t know that you have to tie the ANPR to the MOU. 
Bill Winters No, we don’t.  
David Bell It’s a factual statement. 



Filename: 06.08.10 Kickoff - 03 
Description: Kick-off Meeting, Day 2, June 9, 2010 
 

7 
 

Josh Jenkins I mean, this is like the purpose and needs talk. You do an EIS and you have 
your purpose and needs and objectives. And, that’s kind of what we’re laying 
out here. And, one of the things I’m not seeing is, you talk about the 
Appalachian states but then how does that tie into the overall rulemaking for, 
nationwide? 

Li Tai Balboa 
Tai Balboa 

O.K. Where are you at now? 

Josh Jenkins Well I’m still, I’m just still in that, in, in section two.  
Unknown (unintelligible) 
Josh Jenkins Yeah, however. And, we mention Appalachian states. But then, how did we 

take the jump from Appalachia to nationwide? 
John Craynon Actually, I think that’s in an upcoming paragraph. 
David Bell Right. 
Josh Jenkins O.K. 
Bill Winters (unintelligible) In that third paragraph, the last sentence, we also announced our 

intent to (unintelligible) 
Tom Bovard We actually don’t (unintelligible) I think that, what we actually, we did, we 

came to the conclusion that the problem is water in Appalachia and that there 
are gas in the stream protection rule’s (unintelligible) definition of material 
damage. Which wasn’t, that, that issue was mentioned in the MOU. But, that’s 
clearly going to have applicability beyond Appalachia.  

Li Tai Balboa 
Tai Balboa 

So, why don’t we say this? 

Ann Shortelle Why don’t we say exactly that? 
Various (unintelligible) 
Ann Shortelle It’s the need. It’s part of the need. 
Various (unintelligible) 
David Bell And, we can do that in this sentence that says the broader scope of the, means 

that we will need to provide a new environmental impact statement rather than 
supplement, that we originally intended. And, it will have, you know, 
nationwide applicability. 

John Craynon Well, we say that in the first paragraph of the next section 
Various (unintelligible) 
Tom Bovard I have a point on that sentence. We struck federal action from the title and we 

leave it in the first sentence. Is there a reason… 
David Bell There was none. Except, I can go back and put federal in the, in the table of 

contents. Whichever you all prefer. 
 John Craynon Well, I think you could argue from a NEPA standpoint that is has to be a 

federal. 
David Bell Of course. 
Various (unintelligible) 
Li Tai Balboa 
Tai Balboa 

Why don’t we, why don’t we, why don’t we put this section here, which is the 
chronology in the last section where it says we do not believe that it would fair 
or appropriate or scientifically valid to apply the new protections only in central 
Appalachia. As some commenters of the ANPR advocated. Cause we are 
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speaking about the ANPR in the previous section.  
John Craynon I, I’m O.K. with moving that second sentence (unintelligible) 
Li Tai Balboa Because I think it would follow the chronology better. 
John Craynon Yeah. I’m O.K. with moving that second sentence in that, in that paragraph up 

to the previous section. To the previous paragraph… 
Li Tai Balboa I mean up,  all the way, this, from we do not believe to streams are ecologically 

significant regardless of (unintelligible). That whole thing should be up.. 
Tom Bovard That makes that paragraph work if you do that though, because that was the 

ANPR but really brought us to expand the scope of what we were going to be 
doing. 

Li Tai Balboa Yeah, I, I think it, it flows better with what we were talking about in the first 
part. 

John Craynon So, you’re taking those two sentences and pulling them… 
Li Tai Balboa Pulling them up and put them in the last section. 
Unknown Where in the last section? 
Li Tai Balboa In the end. 
Unknown The paragraph that begins consequently? 
Tom Bovard Well, you can look up here. He’s made them. 
Unknown Oh. 
John Craynon I, I think I would actually put it before that last sentence. 
Tom Bovard Right after ANPR. 
John Craynon Well, I would put it before the broader scope sentence. I would make the 

broader scope sentence the last sentence of that paragraph. 
Li Tai Balboa I actually think it should go behind that because then it’s more to the point of… 
 No, broader scope includes not just, includes the nationwide aspect as well as 

the fact that (unintelligible) 
David Bell And, actually it’s the conclusion of why you’re not just supplementing. You’re 

doing a brand new whole EIS.  
Li Tai Balboa O.K.. Then, let’s put it there. 
John Craynon He’s got it right there. 
Li Tai Balboa O.K.. Oh, I don’t want. Seriously, are you O.K. with that? 
Bill Winters Yeah. 
Li Tai Balboa O.K. So we start on the third with the proposed federal action consists of 

revisions to various provisions of our rules to improve protection of streams 
and the impacts of surface coal mining operations nationwide.  (Unintelligible) 
elements. 

John Craynon That’s great. 
Li Tai Balboa It looks nice, short.  
John Craynon Sweet, to the point. 
Li Tai Balboa Are you O.K. with that? 
Josh Jenkins Yes. 
Ann Shortelle Totally. 
Li Tai Balboa Back there. Steve, John Craynon? 
Unknown Yep. 
Li Tai Balboa Yep. So, let’s (unintelligible) 
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Bill Winters (unintelligible) second sentence (unintelligible) 
John Craynon You would like to ask that (unintelligible) Dennis (unintelligible) 
Bill Winters I would just say, after evaluating these comments. 
John Craynon And, other input. I mean, it was other input from the … 
Bill Winters O.K. 
John Craynon …to be honest. Because we got direction from on high. 
Bill Winters O.K. 
John Craynon We don’t say that. 
Bill Winters O.K. 
Tom Bovard We could say input instead of comments. 
John Craynon That we could say 
Bill Winters But, it makes it sound like there were comments outside the thirty two thousand 

seven fifty that we considered. And, I’m not sure that’s accurate. 
John Craynon Those comments and other input. 
Bill Winters We really didn’t need any other comments. 
David Bell Where would the other input come from? 
John Craynon Internal. 
David Bell See, I don’t know that you have to, I mean, that’s given. It’s a given. So, if you 

said other input it might suggest, as you were raising Bill Winters, the prospect 
that somebody outside (unintelligible) 

Various (unintelligible) 
David Bell How about deleting (unintelligible) 
Bill Winters If you really wanted to have,  be wordsmithing you’d say (unintelligible) 

evaluating the comment. 
Bill Winters I’m just thinking, the comments, that takes in the thirty two thousand seven 

fifty plus any other that we derived outside of that. You say, the comments 
(unintelligible) 

Various (unintelligible) 
David Bell I like that, I like that. 
Steve Gardner Where would we be without attorneys? 
Various (unintelligible) 
Li Tai Balboa We’re back on two. 
Randy Sosa Bottom of page three. 
John Craynon New section three. What is the proposed federal action? 
Various (unintelligible) 
Li Tai Balboa O.K. So, we’re down to collection of baseline data. Is everybody satisfied with 

that? 
John Craynon Yep. 
Li Tai Balboa Bill Winters? 
Bill Winters Yeah. 
Li Tai Balboa You O.K. with that? 
John Maxwell I have just a general question. This is a programmatic EIS. How do you divide 

baseline data for this versus what they would require for a permit application? 
Li Tai Balboa Bill Winters? 
John Craynon Well, this is only talking about the permit applications here. 
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Bill Winters (Unintelligible) comment. I don’t see a distinction between the two. Maybe I 
don’t understand… 

Jose Sosa Instead of adding, just simply expanding specific permit application 
requirements. Instead of adding more extensive and more specific. 

John Maxwell O.K. 
Various (unintelligible) 
David Bell Again, I’m concerned about creating issues by changing these things. 
Tom Bovard We are heightening, increasing protections. So, we using heretofore unused 

authorities. So… 
Bill Winters (unintelligible) One of the things we’ve done is provide them some sideboards  

(unintelligible) permitting process. And, so to do that, we’ve created more 
sideboards with our (unintelligible) permit. (unintelligible) We are funneling in  
(unintelligible) 

Various (unintelligible) 
John Craynon I’m going to follow my (unintelligible) on this thing. 
Li Tai Balboa Why? 
John Craynon Because, this is very important.  
Li Tai Balboa What’s the difference? Show me how. 
John Craynon Specifically this… 
Li Tai Balboa What is it saying, because it’s not saying much more than  this. 
John Craynon It’s saying that we’re adding more extensive and specific permit application 

requirements.  It is, it is taking head on some of the criticism that we’ve had 
(unintelligible) and saying we’re taking care of it.  

Tom Bovard The criticism was that we do the right number of sampling. We didn’t have 
them in diverse locations. (unintelligible) 

John Craynon And, they weren’t specific enough to tell the states exactly what the 
(unintelligible) were looking for. 

(unintelligible) But, we had a definition of material damage so we really couldn’t  give 
(unintelligible) 

Li Tai Balboa But we’re talking about it (unintelligible) 
Tom Bovard (unintelligible) I know, but in terms of designing our permit requirements. 

(Unintelligible) things we couldn’t, you know, we , now because we’re 
redefining (unintelligible) material damage we’re going to tell them what things 
to be on the lookout for. Like,  selenium, etc…(unintelligible) 

Various (unintelligible) 
Li Tai Balboa I guess what the difference is (unintelligible) add more extensive and more 

specific (unintelligible) 
Various (unintelligible) 
David Bell (32:54) One of the things that I continue to be concerned about is that, the 

wordsmithing will give rise to questions as to why we changed adding, from 
adding to expanding. 

Li Tai Balboa O.K. 
David Bell You know, they mean the same thing. 
Bill Winters Yeah. 
David Bell So, why are we doing that? 
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John Craynon It will make people think we’re obfuscating something. 
Li Tai Balboa I just kind of… 
David Bell Now, when we move the… 
Li Tai Balboa I just don’t think that’s clear. Adding more extensive and more specific… 
David Bell If I add more extensive and more specific requirements to something, I’ve made 

the requirements greater, (unintelligible) more stringent. 
Bill Winters You make them broader and deeper. 
Various More bigger. 
John Craynon I would go for that change. 
David Bell Extensive and greater is, is doesn’t matter. It’s happy to glad. Why are we 

changing happy to glad? 
Various (unintelligible) 
Li Tai Balboa No. No. No. You’re always saying no. 
Various (unintelligible) 
David Bell That is my major concern. 
Various (unintelligible) 
David Bell There’s no doubt that we could rewrite this in a way that could probably be 

clearer, but at this point , when you change it. Somebody’s going to look at it 
and go uh-oh, now what’s that? I commented on the language, that language 
before. Now, I’m going to have to rewrite the comment. 

Bill Winters No, no. You’re good. 
Tom Bovard Where we’re going to need the editing is in the next session. 
Ann Shortelle Yes, correct. 
Li Tai Balboa That’s good. O.K.  So, we’re O.K. with collection of baseline data? Definition 

of material damage to hydrologic balance. We’re leaving that the same. 
Jose Sosa Yeah, based on what David is saying. 
Various (unintelligible) 
Li Tai Balboa We did, we did take some wording off of it. But… 
David Bell On this one we did. I counseled against doing that, so… 
Jose Sosa You moved, No. You didn’t, well you didn’t change, you moved…….. 
John Craynon You just dropped it down. 
Li Tai Balboa Yeah, but I, I really think that was a good call because it’s just. O.K. Now 

we’re going, what are the possible alternatives? 
John Craynon Yes. 
Li Tai Balboa O.K. 
David Bell And, all we did was, in essence, we kept this language the same, just dropped it 

down under a new heading. So, we haven’t violated the principal that I, you 
know, I’m trying to foster here. 

Various (unintelligible) 
Tom Bovard (unintelligible) The problem (unintelligible) with this shorthand is that 

repeatedly you don’t know who does what to whom . 
David Bell Right. 
Tom Bovard And, (unintelligible) For instance the , what we’re talking about here is the 

permit applicants must include the following… 
John Craynon But, we don’t want to write this like a rule. 
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Tom Bovard I understand that, but we don’t, twelve monthly samples collected by who? You 
know, I mean… 

Li Tai Balboa O.K. Let’s, let’s go down here. Are we o.k. with the first two sentences? 
Tom Bovard Yeah, I’m fine. 
Li Tai Balboa Or, three sentences? 
Tom Bovard I’m fine. 
Li Tai Balboa (unintelligible) How ‘bout (unintelligible)  
John Craynon Yes, it does. 
Li Tai Balboa No. Because you’ve corrected sentences. So…  
John Craynon O.K. 
Tom Bovard You should probably put a colon after the third sent, paragraph there. Don’t you 

think? Proposed element, colon. 
David Bell Oh, yeah.  
Li Tai Balboa You like how it sounds? We have listed below possible alternatives. 
Bill Winters Thank-you Kathy. 
Various (unintelligible) 
Li Tai Balboa Yeah, I kind of like below… 
John Craynon We have listed. 
Tom Bovard Below the list. 
Josh Jenkins So, backing up this, so we’re actually also proposing new elements and then 

alternatives to those elements. So, baseline, collection of baseline data 
already… 

Tom Bovard We’re not proposing new elements. We kept the elements from the preceding 
document.  

John Craynon All in the previous paragraph. 
Tom Bovard There are the, there are the things in the previous section. What we’re doing 

now is spelling out alternatives for each element. 
Josh Jenkins I understand that, but for the NEPA action, for the proposed rule re-write the 

collection of baseline date, isn’t’ that a new element? 
Tom Bovard (unintelligible) It’s just a name. 
Various (unintelligible) 
David Bell And, our formulation was possible alternatives under consideration for each 

element of the proposed action. That’s what we used before. 
Li Tai Balboa But, I think he brought up a point now. Josh, you brought a point. It’s not just 

collection of baseline data. It’s expanding their collection of baseline data. 
That’s the alternative that we’re looking at. I’m sorry, that’s the element that 
we’re looking at. And, these are the expanded time periods that we’re looking 
at. 

Josh Jenkins Right. 
Various (unintelligible) 
Tom Bovard The title for the element in the previous item should be expanded collection of 

baseline data. (unintelligible) 
David Bell O.K. 
Various The engineers are getting frustrated with the lawyers. I can tell that.  
Li Tai Balboa I’m an engineer, too. But, I don’t want to do this again. 
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John Craynon I don’t either. But, I tell you, if I had hair it’d be gone. 
David Bell You came in here with hair, what happened? 
John Craynon I, I just want to make one procedural comment. We don’t have a lot of time lift. 

We started with a document that was very, that had been approved and signed 
off on by everybody that had to approve and sign off on it. Now, we’re 
wordsmithing that document.  

Li Tai Balboa In other words, we’re making it right. 
John Craynon We’re wordsmithing it. Any way you want to paint it, we’re wordsmithing it. 

And, I, I respectfully think that headings are just headings. They’re shorthand. 
We can get rid of the headings and it wouldn’t matter on the content. So, rather 
we use  long headings, which I hate, or short headings, which I love, it really 
doesn’t matter. The content is the content. The heading doesn’t say that it’s 
expanded or that it’s not expanded. We’re talking about baseline data 
collection. That’s really all that we need to focus on. We’re using the heading 
for convenience, on establishing the concept that’s coming next. It’s not about 
being so descriptive.  

das And, to tie the two together. The… 
John Craynon Yes. 
Various (unintelligible) 
John Craynon So, if we just try to keep this as simple as we can, and think we’re getting way 

down in the weeds here folks. I really think we’re getting way down in the 
weeds.  

Tom Bovard Where we are going to have to get down in the weeds, though, is these 
specifics. Because, these are not clear to anybody but … 

David Bell So… 
Unknown But, we don’t need to for the (unintelligible) 
Tom Bovard Yes, we do. Because people won’t know, people will not know what they’re 

commenting on. 
John Craynon I’m calling a time out here. I think these are too specific. Again, we’re trying to 

give them the range of stuff we’re considering.  I  don’t think we need to get 
into whether we’re talking a twenty-four month or twelve-month data 
collection. I think what we should say (unintelligible) is that we’re considering 
changing the time period and the specific parameters that need to be collected. 
And, almost leave it at that. 

Jose Sosa And, then you expand it in the FNA and if they ask questions… 
John Craynon But, I will debate that point a little bit because, you know… 
Unknown (40:56) I mean, the purpose of the notice of intent is to let the public know this 

is (unintelligible) 
Various (unintelligible) 
John Morgan I think that the, it’s very good to have the general points you’re going to 

discuss, which is the whole point of the notice of intent. But, I also think that 
one of the gaps in the previous notice is the lack of alternatives. I think that 
under each of these areas where there’re going to be changes, to put some of the 
ranges (unintelligible) going to be discussed, is going to be very beneficial. So, 
I agree that this is sometimes too cryptic or too specific. But, it could be twelve 
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months of sampling (unintelligible) twenty-four months of sampling 
(unintelligible) as the range. 

Tom Bovard (Unintelligible) full suite sampling versus not? 
John Morgan Exactly. 
Tom Bovard (Unintelligible) look in here, there are things that you… 
John Morgan But, I think the range of items you’re going to consider adds to the 

transparency, also people to know what you’re considering and it makes it 
easier… 

John Craynon And, I don’t disagree with that. It’s just how specific do you need to be? 
John Maxwell The way it reads right now, it sounds like it is the rule. 
John Craynon Well, I know, and that, that was my… I was beginning to think, this sounds a 

lot like rule text. You know, even though it’s way too vague to be rule text. It’s, 
it’s way to.. 

John Maxwell It’s making people think that this will be the rule. 
John Morgan I think it needs to distill the key elements of those four options there 

(unintelligible). 
Various (unintelligible) 
Ann Shortelle Because that’s the box. You don’t to just say we’re going to change the 

(unintelligible) 
Josh Jenkins (Unintelligible) somebody come back and say, well why don’t you go thirty- 

six? 
Various (unintelligible) 
John Craynon Well, and so, the basic idea that, that was used in developing that matrix was 

what is the real range of stuff that we would consider? What is the one, full 
hydrologic cycle. That’s why the twelve months (unintelligible). That’s a full 
hydrologic year. Well, what if that year is an aberration? Well, let’s do two 
years. That way  you could see if it’s an aberration or not.  That (unintelligible) 

John Maxwell Why don’t we say we’re trying to determine the length of time that baseline 
monitoring would be required versus post-monitoring, not put months. 

John Craynon We’re considering a range of alternatives for the duration and frequency of 
baseline data. 

John Maxwell Yeah. 
John Craynon To cover the full hydrologic cycle. And, maybe we could summarize it. 

Because, I think you guys doing the EIS, you guys might find out we need 
thirty six months. I sure hope not, but… 

John Morgan You know, and I think there are other options (unintelligible) considered in 
rulemaking (unintelligible) I mean, EIS can (unintelligible) But at least need to 
get out ones that you’ve thought about as a range so people aren’t going to 
come up , as you said, with wild ideas. 

Tom Bovard Otherwise, otherwise, what’s the difference between what we would  have here 
and what we had in the preceding sections? Which describes? 

John Craynon But, but, O.K., well, here’s what part of my thinking might be. That if we say 
duration of baseline monitoring, and the parenthetically (unintelligible) say 
twelve monthly samples, twenty-four monthly samples or four quarterly 
samples, or thirty-six. 
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John Maxwell But, the rule generally provides the intent of what you want the regulation to 
say. 

John Craynon Right. 
John Maxwell And, the regulation that comes later will have period. 
John Craynon Right. But, if we, we say that that’s the duration we’re considering, there’s the 

alternatives (unintelligible)  
Tom Bovard Another alternative is the kind of sampling done… 
John Craynon Full suite. 
Tom Bovard …full suite sampling (unintelligible) major cations and anions or, or not, I 

guess. 
John Maxwell That sounds like a regulation and not a rule. 
John Craynon Bill Winters, why don’t you weigh in on this since you actually crafted the 

language that was in those bullets before… 
Bill Winters (unintelligible) I would put something in there to say generically what we’re 

trying to say. Sampling (unintelligible) sampling period twelve to twenty-four 
months. (unintelligible) I would  make it a little more generic. I tend to agree 
with John Craynon. (unintelligible) 

David Bell How ‘bout, so, so one of the elements is frequency? Duration. (unintelligible) 
So what if we said duration of monthly sampling e.g. twelve, twenty-four or 
other frequency. 

Jose Sosa I think more importantly, David, is what John Craynon said. They, what they’re 
trying to capture is the hydro, the entire hydrologic cycle, you know, through 
all the seasons of one year. So, say, hey, we’re capturing enough data to, to 
document the entire hydrologic cycle of the process. 

David Bell So, we’ve given them a suggestion… 
Various (unintelligible) 
John Craynon Well, and, and I actually kind of like where David’s going with this. That … 
David Bell Hydrologic, what is it? What did you call it? 
Various Cycle. 
Li Tai Balboa John Craynon, what do you think of that? 
John Morgan (unintelligible) some of the other issues it not just (unintelligible)  
Various (unintelligible) 
John Craynon Or, and, and, I mean another aspect is where do you take this? Sample location. 
Li Tai Balboa How would you, how would you describe this, John Craynon? 
John Maxwell I would think that the rule would want to capture what you want to know at the 

end of your monitoring round. Not how to go about the monitoring. That would 
be in the regulation. 

Li Tai Balboa But here we’re looking at the alternatives in the EIS. 
John Maxwell But, it’s the EIS for the rule. Not for a regulation.  
Tom Bovard The criticism (unintelligible) by the environmental organizations has, was not 

alleged final result, which we purportedly already attain in our rules. It was the 
fact that we did not have specific enough tools. And they, the areas that they 
gave was the, the number of samples, the location of the samples, and the 
content of the sample. They, they repeatedly, numbers of comments went to 
that. Particularly a guy named Joe Lovett. Page after page of how you need to 
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do this and that. And, we’re responding to that specifically. 
Jose Sosa The content, you mean the parameters? 
Tom Bovard Exactly. How often we did sampling. Where we did sampling. Location. And , 

what was in the sample. In other, what was analyzing for, yes. Those things for 
sure. 

John Morgan And, the transparency of the data. 
 Yeah, (unintelligible) he may have meant that. It’s probably good to include it. 
Jose Sosa Bill Winters is trying to say something for about half an hour. 
Bill Winters (Unintelligible) sample frequency, biological component, sample parameters 

and I think that captures most what’s in each one of those bullets. 
Li Tai Balboa And, I think I like what John Craynon put in. The transparency… 
John Morgan … of sampling. 
Li Tai Balboa Yes. 
Tom Bovard What does that mean? How easily it is to … 
John Morgan (48:36) (unintelligible) public domain. I mean, a lot of baseline data is almost 

buried sometimes. If you’re going to do a trend analysis, which is what people 
are concerned about. If you can’t get the original data, then other people can’t 
duplicate  (unintelligible) 

Randy Sosa The biological component would that be like the parameters of the analytical 
parameters. 

David Bell I don’t know. I just tried to capture that.  
Various (unintelligible) 
Tom Bovard That’s good to have. (Unintelligible) addressed that issue. 
John Morgan But, I think that’s where the EIS and the draft rule, it seems the timing  

(unintelligible) you’re really running these in parallel. Cause EISs should 
influence the draft, final rule. And, therefore, you’ve got to make sure that the 
discussion, the issues brought up in public comment or through the EIS process 
are going to be used to guide the rule-making. So, if some of these other things, 
let’s say, suite of benthics you’re using, what parameters in the benthics what 
cations and anions are you testing, what are you doing about flow 
measurement. Are you putting permanent flow monitors in? Are all type of 
thing which will, hopefully, come out in the EIS as pros and cons of each these 
issues. 

Bill Winters May I ask you again. Transparency of sampling, I’m not sure what that means. 
Tom Bovard See that, that’s my question. I’m sure it’s an important issue, but I’ve never 

heard it. 
Bill Winters Well, are you claiming there are folks who can’t get ahold of the  original data? 
John Morgan In a timely way that is easily usable. 
Bill Winters Well it’s, define timely. Because they’re required to send it in (unintelligible) 
John Morgan If you’re in  Kentucky, you can’t get, if you want to try and get TMDL, which 

is just an example, and those are baseline data. You can’t get the TMDLs in 
Kentucky online and you can’t get them as a excel spreadsheet. You get hard 
copies. 

Bill Winters (Unintelligible) you indicating that we should put some kind of data mechanism 
in here where the average citizen can call me up and say send me all the data 
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for  permit 3154? 
John Morgan I’ve been where people are asking for that, yes. 
Bill Winters O.K. You see, that’s, that’s  a whole level of infrastructure that’s not there. 
John Morgan And, (unintelligible) it has been put in as part agreed orders  in certain 

particular cases recently.  
Bill Winters I don’t think SMCRA has the ability to say (unintelligible) West Virginia, 

whoever, you shall to develop an infrastructure such that citizens can get the 
data. 

John Morgan But, the data is public record. 
Bill Winters. And, they can go get it. That’s not an issue. 
Unknown That’s not the issue. 
John Morgan (51:01) But, if  trying, trying (unintelligible) specific for the data is, if you’re 

trying to get background data that, baseline data for a groundwater monitoring 
well in West Virginia good luck (unintelligible). 

Bill Winters Why? 
John Morgan It’s almost impossible to find the data. (unintelligible) 
Bill Winters (unintelligible) 
John Morgan Not all of it, no. 
Steve Gardner But, that’s not the issue here. (unintelligible) 
John Morgan (Unintelligible) baseline data. And, part of the issue was transparency. Making 

sure it’s assessable to anybody who wants to look at it.. 
Steve Gardner That’s the responsibility of the regulatory agency to set up a mechanism for that 

data to be available. We’re just talking about the collection right now. 
Josh Jenkins Yeah. But, you’re talking like, say, this data shall be, needs to be available 

within thirty day, sixty days, ninety days it’s, I don’t know about the term 
transparency. Maybe the timely availability of data. 

Steve Gardner That’s not the issue either. It needs to be an agency decision if you  want to go 
that route. 

Unknown Yeah. 
Bill Winters What I’m hearing is, I can’t call Phil at the office and tell him to give me the 

baseline data that you used on ABC (unintelligible), I’ll be out to pick it up in a 
half an hour. Are you telling me that that’s not available? 

Joe Zaluski Talking about the permitting data or the sampling effort for this issue? 
Bill Winters Either. 
John Morgan Permitting data’s obviously in the permitting file. If you want to try and get the 

same sampling on that baseline monitoring point during mining, good luck. 
Joe Zaluski You can’t get it in real time. 
Bill Winters They have to submit it. They, it has to submit. (unintelligible) 
Various (unintelligible) 
Joe Zaluski But, I think what you said, Bill Winters, is correct. It’s how it’s, that’s a state 

issue. That’s an open records act issue for Kentucky and other states, for 
example. The data’s there. Now for you, for them to make it, to require them to 
make it available in real time, for example, it, it, that database doesn’t exist. It’s 
there but (unintelligible) 

Various (unintelligible) 
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Bill Winters Is that in SMCRA for us to require it? 
Various (unintelligible) 
Tom Bovard I think that, I think we possibly could require it. We’d have to look into that. 

But, that was, I’m pretty sure, that’s the first time this has been mentioned. 
Bill Winters Well, I’ve heard that, I’ve heard that a lot. I’ve heard it mentioned about 

Tennessee, frankly. And, now we tell them, call me. I’ll have it sitting on my 
desk in fifteen minutes. And, usually what they’re complaining about is, they 
can’t call the phone and I can’t send them an excel spreadsheet with it all laid 
out for them. (unintelligible) 

Joe Zaluski You’re right, I think, again. The hard copies are available in almost all these 
states. Maybe West Virginia might be tough to get to, but on some of the sites. 
But, hard copy is available. If you want it available online, that’s a whole 
different budget issue. 

Various (unintelligible) 
Steve Gardner And, that’s not what we’re talking about right here. 
Bill Winters I hope not. 
Various (unintelligible) 
Ann Shortelle You’re talking about changing your rule. About how to define the baseline for 

permitting. 
Steve Gardner What about availability? 
Ann Shortelle That’s different from.. 
John Craynon Can I  call another time out? We’re not in rule language here folks. This is 

going to be a forty page notice of intent before we get done with it. And, I’ve 
really got a problem with (unintelligible).  A major, major problem.  

Unknown And, to add to that, it has to go back through the same channels and they’re 
going to see a bigger EIS and we will not get it published (unintelligible). 

John Craynon (Unintelligible) notice of intent. I think we need to simply explain the 
alternatives here. And, we’re getting way, way out, not just in the weeds. We’re 
out in the middle of the wilderness now folks. We need to get back on track 
here. Cause we do have a limited amount of time and I think we are way off the 
road. 

David Bell So, what are the elements that make up the data collection effort? Duration. 
You mentioned frequency. How does frequency  differ from duration? 

John Craynon It’s whether you make it a monthly sample, quarterly samples, semi-annual 
samples. 

Joe Zaluski And then for how long, two years, three years. 
David Bell I’m just… 
Tom Bovard How many years do you go on in order to capture a full cycle and, so that 

you’re sure you got a complete picture? 
Various (unintelligible)  
John Craynon See, in the one before you say the other frequency to capture the hydrologic 

cycle. It should be the other duration. 
David Bell What’s that? 
John Craynon At the end of that line you say or other frequencies captured (unintelligible) 
Tom Bovard Duration of sampling. Instead of duration of monthly sampling. 
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Randy Sosa Right. 
Jose Sosa It should be duration of sampling. 
John Craynon Agreed. 
Joe Zaluski Actually, it could be frequency and duration of sampling all in one bullet. 
Tom Bovard Yeah, that’s right.  
David Bell But the… 
Various (unintelligible) 
John Craynon Let’s just get something on paper. 
David Bell So, duration of sampling, that’s length of time. Frequency, monthly, quarterly, 

annually, seasonally. Is that a valid frequency? 
Bill Winters (unintelligible) 
David Bell Take it out? 
Bill Winters I would. 
David Bell O.K. 
Li Tai Balboa Just location. 
Tom Bovard Location of sampling, yeah. 
Li Tai Balboa Just location. 
David Bell And, what, what was the thought behind that? 
Various (unintelligible) 
David Bell I mean, we’ve, we’ve given examples (unintelligible) 
Various (unintelligible) 
John Maxwell Related to the project limits. 
David Bell I’m sorry. 
John Craynon Downstream, upstream, off-permit. 
Various (unintelligible) 
John Craynon Those are three examples. Downstream, upstream, off-permit. 
Joe Zaluski That’ll get there attention. (unintelligible) 
David Bell Off-permit? 
John Craynon Off-permit. 
David Bell Because that’s a location. And shall we say, keep it just to keep it parallel. 
Tom Bovard Yes. That’s good. 
John Craynon O.K., great. 
David Bell O.K.. Now, somebody said biological components subject to sampling. 
John Craynon Yes. 
Bill Winters We’re considering biological sampling after baseline. That’s something that’s 

never been there. 
John Morgan And, then also I’d say you’re also ordering chemical parameters. 
Tom Bovard That’s right. 
David Bell As part of the bio… 
Various (unintelligible) 
Joe Zaluski Biological and chemical? 
Bill Winters I thought I had, I thought I said parameters? 
Tom Bovard You did. 
Bill Winters O.K. 
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Various (unintelligible) 
Bill Winters Why don’t we just call it sample parameters? 
Various (unintelligible) 
David Bell Yeah, that would do it. 
Joe Zaluski (Unintelligible) talking about combining both those into one. Sampling 

parameters, period. And, take out the biological one. 
John Craynon Oh, I think I let’s highlight biological by itself.  
Bill Winters That is a big deal. 
John Craynon Because  it’s a new thing. 
David Bell Can you give me transparency? To be deleted. 
Various (unintelligible) 
Tom Bovard Except that the biological is something that is (unintelligible) 
Various (unintelligible) 
Joe Zaluski I thought we were moving on. (unintelligible) 
John Craynon That’ll work? Because that’d give you your flow rates and all of that kind of 

stuff.  
Various (unintelligible) 
David Bell So, you want biological. Do we want to give an example of that? 
John Craynon Benthic. 
Ann Shortelle Bugs and bunnies. 
David Bell Benthic? For biological or not? 
Various (unintelligible) 
David Bell Alright, so… 
Various (unintelligible) 
David Bell Well, if it’s easier to see. I mean, it’s up to you guys. Can you read your 

papers? 
John Craynon (Unintelligible) oh, I misunderstood, Steve. Those first ones are the little spots. 
Various (unintelligible) 
David Bell So, here’s, here’s the intro to this description of the alternative called collection 

of baseline data. Permit applicants, the who, will be required to provide 
additional baseline data, the what, regarding these items. 

Tom Bovard Yes. 
David Bell So, now you’ve got a range of alternatives, possible alternatives. We haven’t set 

them out in any particular hierarchy. They could be a twelve month, monthly 
upstream,  benthic, publically published (unintelligible)  

Various (unintelligible) 
David Bell Take what out? 
Various Transparency. (unintelligible) 
David Bell That’s the first time I think we’ve all agreed on something emphatically. 
Tom Bovard It’s a good idea. 
John Craynon One more thing from Bill Winters. 
Bill Winters One more thing. This, this doesn’t extend beyond baseline. I would call this 

baseline and compliance monitoring (unintelligible) 
Joe Zaluski The (unintelligible) is baseline. 
John Maxwell We’re not there yet. 
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John Craynon Because we want to go equivalent (unintelligible) 
Li Tai Balboa You have, on the compliance, you have additional monitoring.  
 (Unintelligible) compliance (unintelligible). 
Tom Bovard We might. 
Bill Winters Why don’t you just call it baseline and compliance monitoring? 
Tom Bovard Because we’re trying to track what we did before. 
Li Tai Balboa (01:00:32) Well, we didn’t call it compliance monitoring before (unintelligible) 

because you didn’t like that word compliance.  
John Craynon Yeah. 
Li Tai Balboa O.K. so, we had to call it baseline and additional.  
John Craynon It’s baseline data collection, baseline (unintelligible) 
Various (unintelligible) 
John Craynon I don’t do baseline monitoring.  
David Bell So, have we captured everything that you had in the matrix in those few items? 

What about form and function? 
Various (unintelligible) 
Tom Bovard That’s a very important….. 
John Craynon Well, it was the ecological analysis.  
Tom Bovard One of the big issues now is whether under the clean water act  and under 

SMCRA, we simply look at the form of the stream and that’s sufficient for 
restoration (unintelligible) or we look to the function it plays. And, the decision 
of the politicals here is that we are going to begin, for the first time, considering 
stream function. 

Bill Winters O.K. but, I understand that  in mine-through and some extent fill, why would 
we have them do that down at the train station a half mile away from the 
(unintelligible) 

Tom Bovard We, because we want to know what function this stream and the other streams 
in the watershed are (unintelligible). We want a complete picture before the 
permitting goes forward of what this thing does as part of the ecological 
system.  

Bill Winters If you get water quality, water quantity  and a biological component, what else 
is there? 

John Maxwell This is putting them all together. 
Tom Bovard The stream may serve the function of, you know, cleaning out things. So, 

they’re different, you know, in, I don’t know the, I should (unintelligible) I 
should go get you some of the briefs where I’ve (unintelligible) describing the, 
you know, the, what stream function is. I mean, that’s a decision is that these 
concepts are going to be addressed. 

John Craynon Yeah, but in, in the baseline data collection, all that adds up to form and 
function and this is one place where I’m going to show a bias towards my 
scientist here. I’ve got one of the best hydros in the agency here saying we 
don’t need that. 

Tom Bovard Well, well let me say this though. The environmentalists who brought this 
lawsuit against us are aware of the preceding administration resisted the idea of 
our addressing…  
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John Craynon I, I’ve got no problem with addressing it, Tom. I’m just saying in this particular 
list, we don’t need it. We’ll talk about it later. And, we’re talking about it in the 
rule. I just got a problem, we don’t need to add it to the list here. 

John Morgan But, don’t you want to get comments about it? 
John Maxwell But then we’re going to get all kinds of comments, what about function? 
Tom Bovard I think you have to know in terms of your baseline data, what function the 

function is the stream is performing. Functions. 
Bill Winters I want to ask a question. John Craynon, you seem to think this is a good idea. 

How would you describe a streams form and function? And, what purpose does 
that play in SMCRA? 

John Morgan I think it only plays a significant part in SMCRA if you’re going to try to 
recreate the stream afterwards. So, I think also to do with the stream restoration 
and are you meeting the criteria of the streams. 

Bill Winters I agree. 
Various (unintelligible) 
Bill Winters For downstream (unintelligible) why do we want to describe form and function 

(unintelligible) stream already exists? 
John Morgan I wouldn’t, I personally wouldn’t use it in a CHIA as form and, I would not 

use… 
Bill Winters I would not either. 
John Morgan But, I would (unintelligible) 
John Maxwell How do you know if it changes or not? 
John Morgan (unintelligible) on characterizing the watershed pre-impose mining to make 

sure I’ve got the same characteristics … drainages, ephemeral versus 
intermittent streams percentages. Gradient of streams within the watershed.  

David Bell So, if you just read the sentence… 
Bill Winters For mine-throughs and fills.  
John Morgan Yeah, I mean if I was doing re-grading, let’s say we’re doing land forming and 

trying to work out the drainage pattern on a land forming area, then pre-mining 
form and function is a critical component (unintelligible) 

Bill Winters (unintelligible) Get through mine-throughs and fills that would make those 
exact points. And, that’s why I’m wondering why we want to put it in here for 
general baseline for the whole area. 

Tom Bovard We don’t necessarily know that that’s what we want, but if you’re going to 
have to look at stream form and function, you’re going to have to have baseline 
data on it.  

John Craynon But, you establish stream, if you collect the biological and chemical and 
physical and hydrologic information, you’ve got stream form and function. 
What I’m saying, is it’s not something you sample for. It’s something you use 
these factors to tell.  

John Morgan And, I think the only point that’s missing in those criteria which you went 
through John Craynon is if you’re looking at actual (unintelligible) restoration 
criteria, (unintelligible), bedrock.. 

John Craynon And, and I would think that when we… 
John Morgan Substrate characteristics.  
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John Craynon Well, we might want to put in stream morphology. 
Tom Bovard That is something we’re supposed to be collecting information on, isn’t it? The 

rule requires, the draft requires that sort of thing.   
Bill Winters The stream morphology? SMCRA doesn’t require us to do that. 
Tom Bovard I think are, are, we’re beginning to collect, because of what we’re going to do in 

restoration we have to have a picture to start with of what the morphology is. 
Bill Winters Should we, I’ll go back to my general question, should we ask back here, which 

is generic baseline sampling (unintelligible) or to do the specified stream form 
and function and all the various components when we get to mine-throughs 
(unintelligible). Because that’s where the restoration components 
(unintelligible) become important. Outside that, I don’t where it adds anything 
(unintelligible). 

Tom Bovard You know, you know what we’re here (unintelligible) maybe, maybe what the 
rule is doing is requiring additional baseline information. 

John Craynon We’re writing the rule language again. 
Li Tai Balboa Excuse me. Why don’t we do something. Because a lot of these things, I mean, 

they’re very good ideas but I think they’d be appropriate when we’re going to 
these open-houses. When we’re building the FAQs. When we’re preparing 
these posters and I, I, even putting it on the website. Do you agree or disagree? 
Instead of putting them here? 

John Morgan (01:07:10) I know where John’s coming on the discussion of too much detail. 
But, I think there’s that fine line between begging the question for  a notice, 
which is what we’re trying to get public comment on, where we want to say 
we’ve addressed it. I’m not hung up on where we address it in section A, BILL 
WINTERS, C, or D, as long as we’ve addressed it. Because, then it will come 
out as being an issue during the public comment period. But, I just want to 
make sure that we’ve hit all the hot buttons because we know (unintelligible) 

John Craynon I think somewhere in this document, we should use the phrase stream form and 
function and I think the better place to do it is where we talk about 
(unintelligible). 

Bill Winters The other point to be made here is the aquatic (unintelligible) we’re talking 
about include the (unintelligible) incentive protocols (unintelligible) which 
included stream channel and (unintelligible) a whole range of things 
(unintelligible) helps to establish what it is we actually have. That is the 
(unintelligible) thing. If we step backwards and start talking about 
geomorphology in (unintelligible). I don’t see how that adds any value at all to 
the SMCRA permitting process in generic cases. 

David Bell O.K. So, we don’t want morphology in the sampling parameters? 
Unknown No. 
David Bell O.K. I’ll take that out. We don’t want form and function listed in the baseline 

data collection effort? What about… 
John Maxwell That wouldn’t be data collection. That would be interpretation. I would think. 
David Bell But, the answer is yes. We don’t want it included here. O.K. And then, this was 

the only, these were the only buzzwords that… 
various (unintelligible) 
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Josh Jenkins Those are parameters. 
David Bell O.K. So, those are (unintelligible) Alright, good. So, I’m going to delete these, 

these alternatives off of, that were on the whatucallit. 
John Craynon And I want to keep it in there. It’s not here.  
Various (unintelligible) 
Li Tai Balboa O.K. Let’s go on to the next one. 
David Bell Definition of material damage. So, we need like an introductory phrase.  
John Craynon (01:10:05) Defining. 
Tom Bovard Yeah, we’re defining. So, it’s not addressing.  
Various (unintelligible) 
John Craynon That was one that I came up with.  
Various (unintelligible) 
John Craynon That was, that was, that is  a potential impairment and we’ve actually gotten 

that as a comment actually  from one of our sister federal agencies. Guess 
which one.  

John Maxwell Does it have to say any though? 
Bill Winters If I go out there and spit in it, that’s a potential impairment.  
John Craynon Impairment, they said, would be like a negative. 
Bill Winters O.K. So, if we lose one species of may fly that constitutes material damage. 
John Craynon In their mind, yes it does. 
David Bell (unintelligible)  Is it within the range of alternatives? 
John Craynon It’s within the range of potential alternatives.  
David Bell It may be the most extreme and one that you’d never seriously… 
 How about significantly (unintelligible) 
Various (unintelligible) 
Li Tai Balboa Can we put significantly adverse? Because, I mean, I think Bill Winters has a 

point there. 
Tom Bovard Significantly adverse (unintelligible). 
John Craynon This is exactly the wording that was used. 
Tom Bovard By one of your… 
John Craynon By one of the federal, federal agencies. 
Tom Bovard Then put a third, you could have three… 
John Craynon The third one could be with significance test. But, I think we’re already there 

with the quantifiable… 
David Bell Quantifiable just means you can measure, right? 
Unknown. Right. 
David Bell Any means, what? 
David Bell (unintelligible) 
Li Tai Balboa I guess, you know, it might be a sister agency. But, you know, we’re the ones 

conducting the, the EIS. And, I think we have to define. We got to start boxing 
in things here. 

John Craynon I, I understand. I think this is part of the box. 
Tom Bovard It’s the most radical environmental (unintelligible) 
John Craynon Well, and, and another, another thing that’s come up on a recurring basis,  if 

you want a third alternative here, is a violation of the water quality standards.  
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Tom Bovard EPA? 
Joe Zaluski So, you’re elevating any violation to that of material damage? 
Various (unintelligible) 
Tom Bovard They actually clarified that they meant, not just a one-time event, but that they 

had standards. Whatever would meet their stand, what would… 
Unknown Consistently.  
Tom Bovard Yeah. 
John Craynon Ongoing violation. 
Josh Jenkins I just don’t like the word any in the above bullet. 
Various Me neither. 
Various (unintelligible) 
Bill Winters Why don’t we call it significant? 
John Craynon O.K. We can go with significant. But, (unintelligible) 
Various (unintelligible) 
David Bell Now, the only concern I have is…  
Li Tai Balboa That impairment thing there kind of leaves me nervous. 
David Bell How are… 
John Maxwell There’s no metric on it. 
Various (unintelligible) 
Unknown That’s what changes this bullet from the one above it. Is that the one above 

talks about quantifiable this opens it up to something that may not be 
quantifiable. 

David Bell And, are physical, chemical, and biological the same as water quality, quantity, 
biological condition? I mean, I’m trying to find the parallels in between the 
two. 

Bill Winters I mean, if you look at the range… 
Various (unintelligible) 
David Bell Well, you’re asking people to comment. Some will say, well, wait a minute 

(unintelligible) too vague. It ought to be something more than some. It should 
be significant. (unintelligible) 

John Craynon Let’s just remember a federal judge said a teaspoon test on fill, etc… 
Li Tai Balboa Yeah, but I don’t understand how you’re going to determine if there is no 

(unintelligible) 
John Craynon Go in the (unintelligible) if it was more than a teaspoon (unintelligible) 
Li Tai Balboa (unintelligible) I don’t see a difference in, I don’t see a difference between the 

first and the second unless you (unintelligible) 
John Maxwell An impairment is diminishment. 
Li Tai Balboa I , I would actually like the word significant there. Because, I just don’t see a 

difference.  
Randy Sosa Who’s to say what’s significant? 
Various (unintelligible) 
Josh Jenkins Why are we starting with the definition if we have a significant or 

(unintelligible) we’re already starting to (unintelligible) 
Li Tai Balboa It’s just that I don’t see any difference between the first and the second. 
John Maxwell Right. 
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John Craynon Oh, I do.  
John Maxwell The first one has diminish and that’s the same as impaired. Right? 
Bill Winters The first one has quantifiable and that’s the big difference. 
Li Tai Balboa Well, how would you determine impairment if it isn’t by quantifiable means? 
John Craynon Quantifiable and adverse impact impairment are not (unintelligible). 
Li Tai Balboa I don’t know, I just, I, I… 
John Maxwell Well, when you say quantifiable, yeah.  
John Craynon Quantifiable adverse impact and impairment are not identical terms. They have 

very significantly different meanings.  
Various (unintelligible) 
Bill Winters I can tell you right now the (unintelligible) significant adverse impact. 
Li Tai Balboa O.K. I’m not asking that. What I’m asking is define what the difference is 

between impairment and quantifiable. 
Randy Sosa Well one’s condition and one’s function. 
Jose Sosa Impairment, if you’re going to mine near the stream or through a stream or 

something, that would be an impairment, right? Would that be considered… 
Bill Winters Well, impairment can be anything.  
Li Tai Balboa That’s right. 
Bill Winters You can spit in it. 
Various (unintelligible) 
John Craynon Yep. And, a quantifiable adverse impact says that it’s, it’s big enough to 

measure. 
Li Tai Balboa Right. And then you’re telling me that an impaired, well, now, now it really 

pisses me off that you have impairment there. Because, if it’s, you know, you’re 
telling me that the impairment on the first one it, it has to be big enough for you 
to, you know, you to see it. It has to be big enough to measure (unintelligible) 

John Craynon Quantifiably measure. 
Li Tai Balboa Well, quantifiably measure. O.K. So, now the impairment is… 
John Craynon The impairment can be qualitative. 
Li Tai Balboa Exactly, so, Joe Blow that knows nothing can say this is impaired. 
John Craynon We’re not talking, we’re not arguing what ought to be in the rule. Let me just 

refocus this again. We’re not talking what ought to be in the rule. We’re… 
Li Tai Balboa We’re opening the door to talk about that with that statement there. 
John Craynon Let me just say, this is not me personally opening the door. (unintelligible) This 

was a high-ranking individual at a sister federal agency that already opened this 
door. 

Unknown Yeah, we should (unintelligible) 
John Craynon This door is the way that some people feel that our standard for material 

damage should be measured. It is… 
David Bell If you step back from it all, material damage means what? No impairment, 

some impairment, a lot of impairment? In terms of trying to measure and define 
it. 

 (unintelligible) 
David Bell So, that’s your range of alternatives isn’t it?  
Unknown Right. 
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David Bell We’re going to define it as no physical whatever or … 
Li Tai Balboa Dave, let John Craynon say something (unintelligible) he’s been trying to say 

something. 
John Morgan I think one of the issues that I see on material damage is (A) whether it solvable 

and (BILL WINTERS) the term of the damage. I mean, if you having an 
impairment of water quality which is for a three month duration and you know 
it’s going to be solved after that, that’s an impairment but it’s not a material 
long term impact. I think that if we’re putting the issues up here, we actually 
solve some (unintelligible) short versus long term impacts. So, should a short 
term impact be a material damage to the hydrologic system. And, I think that 
should be the (unintelligible) 

Various (unintelligible) 
David Bell Temporary, permanent, (unintelligible) 
Jose Sosa An impairment can cause an adverse impact.  If you impair the stream, that can 

create a permanent or short term, you know, temporary adverse impact 
(unintelligible) 

John Morgan But, everyone realize that if you define the material damage to hydrologic 
balance, that means, you’re precluding the permitting action. So, 
(unintelligible) lots of ramifications and so… 

Bill Winters We tied that to use (unintelligible) does preclude use.  
John Morgan Yeah. 
Bill Winters The way I described it. Here’s impact. Here’s material damage. You’re 

(unintelligible) you’re O.K.. Now, how do you characterize that on a range of 
alternatives? We could go with Eddy, because Eddy is going to be down here. 
(unintelligible) 

Tom Bovard But, if we’re heading to the point of making it so that this stream cannot be 
used for what were its designated uses, we’re heading toward material damage. 

John Craynon Exactly. We’re getting into the value judgments (unintelligible) as a part of the 
analysis of an EIS and the selection of what we’re putting in the rule. What 
we’re doing here is, refocus again, is laying out the range of alternatives that we 
will consider. And, the range of alternatives, because it has been proposed as a 
way we ought to approach this, I think we got to leave it in. And, I understand 
that it’ s probably extreme and it’s impractical and it might not be able to be 
used and that’s one of the reasons we can eject this alternative later. But, I think 
we got to think about it.  

Various (unintelligible) 
David Bell (01:20:20) So, everyone thinks we’re O.K.? I added the long term, short term 

consideration. (unintelligible) Any impairment. An impairment that’s short 
term might not preclude the permitting of the, whatever the mine. Right? 
(unintelligible) 

John Maxwell Can we start, make the first one impairment of a physical, chemical 
(unintelligible) and then below that, quantifiable (unintelligible) 

Randy Sosa It’s not in any specific order  we said.  
John Maxwell I know, but it, it seems like just the presence of an impairment would want to 

come first 
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Jose Sosa Yeah. You’re going to have an impairment before you have a (unintelligible) 
Joe Zaluski Bill Winters, is this a permitting parameter here or is this performance 

(unintelligible) 
Bill Winters Say that again? 
Joe Zaluski (01:21:15) Is this going to be a permitting standard or a permitting, 

performance standard or both? 
Various (unintelligible) 
John Craynon But, I mean if you predict that it’s going to (unintelligible) 
Various (unintelligible)  
Tom Bovard Conceptually and legally, material, people have looked for a way to prohibit 

harmful activities. SMCRA usually has provisions that require you to sort of 
weigh things and pick the least damaging alternative. But, in connection with 
material damage, you have to design the permits to prevent it. And, so it’s one 
of the strongest tools we have for environmental regulations. Hence, the people 
who didn’t want much regulation have never defined it.  

Bill Winters Well, if you wanted the comment, leave it in there. But, to me (unintelligible) 
David Bell So is this good to move to the next one? Mining activities in or near. 
Joe Zaluski I think so, just in this room.  
David Bell O.K. so the intro to this is… 
Bill Winters Here’s where we get to form and function, John Craynon. 
David Bell Alternatives … 
Various (unintelligible) 
Jose Sosa Have we heard from the field activities? 
Li Tai Balboa That’s, that’s one of the things, some of them, yeah.  
John Craynon That’s one that we definitely (unintelligible) 
Jose Sosa O.K. Because obviously to price those meetings and stuff we’re going to need, 

or if we can put a, you know…. 
Unknown …venues that they are suggesting.  
Li Tai Balboa We’re on mining activities already? 
Various (unintelligible) 
Li Tai Balboa O.K. Let’s go. On mining activities. (Unintelligible) mining activities? 

(unintelligible) 
David Bell It’s,  some are prevent. Some are prohibit. So, I didn’t want to pick one word. 

But, if there’s a better word. Somebody… 
Various (unintelligible) 
David Bell There you go. Restricting’s even better because that’s what all those things do, 

right?  
Li Tai Balboa O.K. Are we all O.K. with these? 
David Bell Here’s your form and function. Unless what demonstrate, unless permit 

demonstrates, permittee? 
John Craynon Permittee demonstrates the ability to (unintelligible) 
Various (unintelligible) 
John Craynon  …permit applicant. 
Steve Gardner Is it alternatives for restricting and approving mining activities? 
Unknown Say that again. 
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Steve Gardner Alternatives for restricting or approving . 
John Maxwell Yeah, that’s the range.  
John Craynon I think we approve (unintelligible). I’m sorry.  
Bill Winters (unintelligible) not approve that even under the best of circumstances unless 

there was a (unintelligible) 
Tom Bovard Stream form and function.  
Jose Sosa I think that (unintelligible) 
Steve Gardner They’re all prohibitions.  
Jose Sosa To restore the stream.  
Tom Bovard Not if you say (unintelligible) 
Various (unintelligible) 
Tom Bovard The including fills, I know what it means. But, it’s a little cryptic for somebody 

who’s not familiar with the subject matter. 
John Craynon The prohibit disturbance from all activities including (unintelligible). 
John Maxwell When you say prevent… 
David Bell Well, this one is including fills and this one is except fills.  
John Craynon Right.  
John Morgan I mean, so the question (unintelligible) 
David Bell That’s the distinction.  
John Morgan Sorry, David. If you go back to the way you constructed the other ones is 

(unintelligible) clause should include or exclude fills.  There’s a way you deal 
with it. That’s the real question. The next one is… 

Tom Bovard Same as above but fill… 
David Bell So, maybe… 
John Morgan The question, the bullet be should mining activities associated with fills be 

precluded or not. Cause that’s the real difference between A and BILL 
WINTERS. And, that’s the crux of the previous litigation.  

John Maxwell When you go to … 
Tom Bovard How do you phrase that? 
Various (unintelligible) 
Tom Bovard Well because are doing it as two separate options? Or, should we make one is it 

- should fill be included in this prohibition.  
John Morgan Correct. 
Tom Bovard Just leave it as one? 
John Morgan Yep. 
Tom Bovard O.K. so just (unintelligible) excluding fills. You know, it might be clearer if 

you just put, and should fill be included in this prohibition.  
David Bell Something like that? 
Tom Bovard Excess spoil fills (unintelligible) 
John Craynon That begs the question  (unintelligible) because there’s the whole question 

about slurry impoundments, refuse (unintelligible) etcetera. That we will have 
to look at. Whether we deal with them in the rule or not, we’re going to have to 
look at them in the EIS.  

Tom Bovard So, we eliminate the next bullet.  
David Bell So, is there a question, the first one says the permit can demonstrate an ability 
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to restore form and function. Is that a given? And, so that the only variable is 
fills or no fills? 

John Craynon No. I think that those are two separate questions. There’s an alternative, one 
alternative here is that there’s actually several alternatives. The question about 
whether fills are not, fills are included or excluded is kind of separate from 
these other alternatives. The protection of streams would be one they’re 
protected unless you can demonstrate form and function. Two, they’re 
protected unless they’ve got they’ve got a biological, they’re not protected 
unless there’s a biological (unintelligible) complete prohibition if it affects 
steams.  

John Morgan But, I think there’s also, if you take the first bullet we’ve got now, that’s tying it 
to fills where we’ve also got to look at back fill.  

John Craynon It’s back fill and, it’s,  it’s all kinds of things. There are separate questions here 
and there are separate alternatives that could be considered. 

John Morgan I’d break it there, David. That helps.  
Joe Zaluski Now, what’s the difference between the first (unintelligible) and the third 

bullet.  
John Craynon I would actually take that, that should fills be included in this prohibition or and 

I would move that to the last. And, I would say (unintelligible) yeah, and make 
it as a separate (unintelligible) 

Various (unintelligible) 
Joe Zaluski So, now what’s the difference between the first and second.  
John Maxwell On the prevent activities I think you have… 
David Bell It’s the biological communities, right? 
John Craynon It’s the restoration (unintelligible) The first one says if you can restore, even if 

it has a biological community, go for it. Second one says if it has a biological 
community, you can‘t do anything. The third one says, if it’s a stream, you 
can’t do anything.  

Joe Zaluski Whether or not it has a biological community. 
John Craynon Whether or not it has a biological community, if it’s a stream, you can’t do it.  
Joe Zaluski O.K. 
John Maxwell Well, the prevent should then be prohibit.  
Unknown Yeah.  
John Maxwell But, then there’s also, if you want to use prevent, it would be to prevent impacts 

through protection. Like with silt fences and things like that.  
John Craynon And, and that one about the ’83 rule (unintelligible) Basically, the historical  

interpretation of the’83 rule was saying you could get a waiver but it didn’t 
apply to apply to the footprint of fills.  

David Bell How about… 
Tom Bovard Should these prohibitions apply to the fill footprint. (Unintelligible) exempt fill 

footprint from the prohibitions.  
John Craynon No, no. this is getting too down in the weeds.  
David Bell You don’t like that? 
John Craynon No, cause this is, the option that’s really being considered here is there’s too 

possible options here. There’s, as opposed to the no action alternative, there’s 



Filename: 06.08.10 Kickoff - 03 
Description: Kick-off Meeting, Day 2, June 9, 2010 
 

31 
 

re-implement the ’83 rule and apply it (unintelligible). And, re-implement the 
’83 rule and use the historical interpretation that it didn’t apply.  

Tom Bovard You have to capture both of those for sure.  
David Bell So re-implement… 
John Craynon Really, the option here is re-implement the 1983 rule. And, then the next 

question there should fills be included or excluded takes care of the other one. 
Alright? 

John Maxwell Enlighten us on the ’83 rule.  
John Craynon The 1983 rule said that you had to keep all surface mining activities 100 feet 

form perennial or intermittent streams. Unless you got a waiver that you 
weren’t impacting the (unintelligible) 

Tom Bovard But it was so… 
John Craynon But, it was always interpreted, because you couldn’t make that, you couldn’t do 

the waiver (unintelligible) for fills. If you fill up the stream, the waiver finding 
was an impossibility. So, historically, OSM and the states interpreted that as 
being that the footprint of the fill didn’t count. But, that was the subject of the 
litigation that kicked of this whole mountaintop controversy a number of years 
ago, was whether or not the fill should be considered. There was a federal judge 
in West Virginia who ruled, yes, indeed, they should. But, the 4th circuit court 
overturned his decision, not on the merits but rather that the case should have 
been filed in state court instead of the federal court. So, that decision about 
whether or not OSM and the states had correctly implemented the 1983 stream 
buffer zone rule, was never fully litigated on its merits. And, right now the,  
there are a number of groups that have urged us to re-implement the 1983 rule 
on its plain language, which would make fills in streams kind of an 
impossibility. And, there are others that say, re-implement the ’83 rule but as 
you’ve always interpreted it, that the footprint of the fills does not apply. 
(unintelligible) 

David Bell So, capture the thoughts here. 
Tom Bovard No, because just don’t want to say (unintelligible) 
John Craynon (Unintelligible) regarding fill footprint and (unintelligible) Re-implement the 

1983 stream buffer zone rule. 
David Bell O.K. Caps. 
Various (unintelligible) 
John Craynon But that is an option.  
John Morgan It is.  
Tom Bovard Well, and the last thing works to.  
John Craynon And, the last thing work with that (unintelligible) 
Tom Bovard It works with all of them.  
John Craynon So, now we have a good set of options.  
David Bell Alright. So, it reads alternatives for restricting mining activities in or near 

streams include prohibiting, unless they can demonstrate restoration; 
prohibiting in all cases irrespective of if there’s biological community, 
irrespective of whether or not they can restore; prohibit activities in or near 
streams. Do you want to put all mining activities. 
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John Craynon All mining activities.  
John Morgan (unintelligible) 
David Bell Yeah, because it’s mining activities as the title. 
Unknown Correct. (unintelligible) 
John Craynon Yeah, you don’t need that. 
David Bell Re-implement the 1983 stream buffer zone rule; and, instead of  phrasing this 

as a question. .. 
John Maxwell Include or exclude fills.  
David Bell We have kind of verbs.  
Various (unintelligible) 
John Craynon Well, see, the next part gives you the idea that you could include the rest of it. 

You  just re-implement the rule. But, I don’t think we could have a re-
implement the rule without clarifying the question (unintelligible) that’s … 

Steve Gardner In the heading do you want to consider alternatives for restricting slash 
(unintelligible) or 

John Morgan (unintelligible) just take out restricting (unintelligible) 
John Craynon Regulate. 
John Morgan Yeah. Regulate. 
Steve Gardner O.K.. 
Joe Zaluski Replace restricting with regulate. 
Jose Sosa (01:37:04) Let’s do a five minute break. 
Li Tai Balboa Yeah. Let’s do a five minute break. And, you guys, you don’t take a break. You 

do this part. Because, you’re going to get pissed of here in a minute.  
John Craynon No, I’m just going to say copy what’s there for the first one.  
Various (unintelligible) 
John Craynon I really think that if you copy the baseline data thing, (unintelligible) because 

the other part is how long, well, is removing the ability for states 
(unintelligible) so we’ll need a couple of other little things added to it but if we 
start with that. 

Li Tai Balboa O.K. Let’s just copy that and then… 
David Bell I did.  
Various (unintelligible) 
John Craynon Well, duration of monitoring. Leave (unintelligible) there. The changes to 

monitoring . And then take out the examples, because the twelve month etcetera 
doesn’t.  That’s still good.  

David Bell Sampling or monitoring. What about this full suite business? 
John Craynon All that should have gone away actually.  Both up there and below.  
David Bell I just left those in case we want to refer back to them.  
John Craynon O.K. wait a minute. Now we got some stuff here. See, this is the other part here. 

Continuous flow, sediment loaded (unintelligible), that part needs to stay, 
somehow.  Well, one of the ideas that somebody suggested is that we require 
continuous monitoring. We put like data loggers on streams.  

David Bell Well, would that be frequency? 
John Craynon Well… 
David Bell Continuous… 
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John Craynon Yeah, continuous. That’s good.  That’s (unintelligible) The sediment load and 
meteorological stuff of course is, you know, if you concentrations of parameters 
go way up, but you’re not getting any rain (unintelligible) maybe your loading 
is O.K.. I mean, your load may still the same or less.  

John Maxwell That’s something that should also be measured during baseline. 
John Craynon Yeah. 
Steve Gardner You took out full suite sampling. 
John Craynon Yeah, full suite sampling that’s , that’s up there in that chemical 

(unintelligible). 
David Bell So, did you want… 
Steve Gardner What is full suite? 
John Craynon That means you do every element in the periodic table. (unintelligible) 

Anything that can be detected by the wonderful (unintelligible). 
Unknown (Unintelligible) has a completely different context in clean water. 
John Craynon Well, I know it. And, to some degree it is, the comments we received came 

from the clean water act. So… 
Various (unintelligible) 
Steve Gardner Might get back in the lab business, then. 
John Craynon (01:40:26) Well, you know, here’s going to be one of the issues that we 

actually heard during stakeholder outreach. There aren’t enough folks out there 
to do all this biological sampling and monitoring. There’s not enough folks 
trained to know the protocols to be able to go out and do the stream 
assessments. And, that’s one of the issues. Who’s going to pay for these folks to 
go to school and become… 

John Morgan Believe in the free enterprise system. There’s a market (unintelligible) 
John Craynon O.K. But, who’s going to cover that first three years while they’re still in 

school? 
Various (unintelligible) 
John Craynon Well, and that was one of the comments that came in, in these scoping 

comments was who’s going to, how are going to be sure that OSM and the 
states even have the expertise to even understand this stuff. (unintelligible) 

Steve Gardner Well, (unintelligible) do some training. 
 (01:41:54) General conversation as persons exit the room. 
 (01:45:47) End of recording.  
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Joe Zaluski Bill, why wouldn’t you take out the chemical language, to? Just sampling 
parameters, period? 

Bill Winters We did. Chemical, physical, hydro’s still there. 
Joe Zaluski Why wouldn’t you take it out? 
John Craynon Well, this is just examples. 
David Bell And, it’s a repeat of what we said for baseline. So, now we’re into the… 
Li Tai Balboa (unintelligible) Comma after hydrologic there. 
Joe Zaluski You got good eyes. I can’t see that from back here. 
John Craynon O.K. the, the next bullet kind of thing can go away. The quarterly water sample 

one. First (unintelligible) And, I’m going to tell you why in the next one that we 
really want to look at. And, leave in here and it probably goes up there in 
duration and monitoring. Through phase three bond release. Reviewed at mid-
term and renewal cycles. Well, we don’t need to review, do we? We just need 
to proof, mid-term, the (unintelligible) bond rules. Or, two final bond rules I 
guess. (unintelligible)  

John Morgan And, John, again the same (unintelligible) and that needs to be the bullet. It is 
should it be through final bond release or earlier. 

John Craynon Yeah. 
John Morgan Not, just to clarify, that’s the timing component we’re talking about.  
John Craynon Right, right. So that’s up there. That’s really the question under duration. Is 

one... 
David Bell So, it goes up here? 
John Craynon One of the questions under duration is (unintelligible) bond rules. Is one of the 

options.  
Joe Zaluski Well, it probably should say final bond rules. 
John Craynon Final bond rules. 
JOE 
ZALUSKI 

Isn’t that phase three? 

John Craynon Because in, like I say, Montana’s program has four phases based on water.  
John Morgan I think it needs to go up one. In the interim paragraph, David, it’s not additional 

baseline data, its monitoring data. 
David Bell Yeah. I just, that was a copy. Yeah. Thank-you. 
John Craynon At this point they’re not (unintelligible) against the permitees. 
Joe Zaluski Which would drive your spell checker crazy. 
Unknown Yeah, we need a little more time. 
Tom Bovard And, but duration of monitoring, parenthesis, for example (unintelligible) 
Various (unintelligible) 
David Bell Yep. O.K., good. Because that gives you the whole range then from … 
John Craynon And the other aspect was removal of the ability of regulatory authorities to 

waive bond release during reclamation. I mean, waive monitoring during 
reclamation.  

John Morgan If you’ve got it in the requirement through final bond release, (unintelligible) 
yeah, we’re going to make sure you do it.  

John Craynon O.K. So that’s probably covered there. You think, Bill? 
Bill Winters Yeah. I agree. I’m wondering if you should (unintelligible). 



Filename: 06.08.10 Kickoff - 04 
Description: Kick-off Meeting, June 8, 2010 
 

2 
 

John Morgan What do you mean by that? I’m not sure what you meant.  
Bill Winters Review all quarterly monitoring (unintelligible) What we’re talking doing is 

requiring them to do the monitoring at mid-term, which (unintelligible) two and 
a half years. 

John Morgan Well, the easy way to do that, it says require an updated CHIA at midterm, at 
permit renewal. 

Bill Winters We roll that into a CHIA exception to the regs (unintelligible) 
John Morgan That to me would cover it, it you put in the CHIA.  
Bill Winters Review the (unintelligible) 
John Craynon Well, what we could put here is that, in the alternatives is regular review of 

monitoring data by RA and then put as an E-G, mid-term, annual, whatever. 
Various (unintelligible)  
David Bell So, you don’t need anything about review? 
Various (unintelligible) 
David Bell What about the only thing that’s different is this annual biological assessment 

language? 
John Craynon You got that there. And then, after the sampling parameters put in a new bullet 

that says regular review of monitoring data (unintelligible) 
Various (unintelligible) 
John Craynon And then, we (unintelligible) the annually at mid-term review (unintelligible) 
Various (unintelligible) 
Tom Bovard (05:12) You want to say permit renewal for outsiders? 
Various (unintelligible) 
David Bell Corrective action thresholds.  
John Craynon O.K. (unintelligible) matrix we need to (unintelligible) called material damage 

performance standards.  
Bill Winters There’s two thought here. There’s two ways you can do this. One, would be to 

develop drop dead numbers to say when in-stream iron hits JOHN MAXWELL 
though shalt do (unintelligible). I don’t like that version.  

John Craynon Well, (unintelligible) 
Various (unintelligible) 
John Craynon And, for example, our colleagues at the EPA in Appalachia have determined 

that three hundred microsiemens that you have to do something.  
Josh Jenkins How about thresholds based on biological something. 
John Craynon I like that. That’s another alternative.  
Tom Bovard You need an introductory sentence (unintelligible) 
John Craynon Let’s, let’s, yeah... 
John Morgan I think the bigger point, John, was its on action thresholds was trend analysis 

rather than bright line numbers.  
Bill Winters That’s the second, that’s the second way of doing it. Because you want to 

establish and action threshold that’s (unintelligible). 
John Morgan Exactly. 
John Craynon Based on trend analysis.  
David Bell Now, are those actually, they’re not mutually exclusive. You can do both.  
Bill Winters You could do both. (unintelligible) That’s why I say, there’s two courses of 
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action. And, you could do both. But frankly, if you’re going to do a 
(unintelligible) in theory you’d never get to (unintelligible) 

John Morgan And, I think the big question about this issue is, if you do see your having a 
trend that’s going past the thresholds, what the hell do you do? Most people 
would say, I think you will try and then take some actions to reduce the impacts 
and, if not that, use (unintelligible)  

John Craynon I will tell that as the director has talked about this concept in our outreach 
sessions, he’s said up to and including cessation of operations.  

John Morgan Right. 
David Bell Is it possible that you could have a trend of just being below the threshold 

every, and that would be enough to over time contribute or result in the 
impairment? 

Bill Winters Well, trend indicates direction. And, (unintelligible) flat line... 
David Bell Or, continually going up. At some point it’s going to hit the threshold.  
David Bell But, you, wouldn’t you want to act before? 
John Morgan Yes.  
Ann Shortelle Adaptively, you’d want to adaptively act before.  
Bill Winters All depending on which metric you’re using. If you’re going to develop a drop-

dead number (unintelligible) But if you use the scenario as we have proposed it, 
which is you establish a standard short of (unintelligible) hit that standard then 
you start to have a discussion about what we need to do. 

John Maxwell You have an acute or chronic… 
Bill Winters (unintelligible) you have time to do something. 
David Bell I can see the first one. The, the numerical standard kicking in if you should 

have a spike event. Catastrophic release. An impoundment breaks loose or 
something like that.  

Joe Zaluski Well, I guess I’ve looked at numerical standards totally different, though. I 
thought the numerical standard for this purpose was that if you’re pH, for 
example, is set at 6.8. That’s (unintelligible) pick a simple one. And, you start 
discharging alkaline water, that there’s going to be a number. That before it gets 
to a violation or an impact we got the corrective action. I thought even the 
numerical one was not a violation necessarily. But, also it shows that, it’s a 
threshold. You get there, you got to fix it. But, it’s not a violation. Right. 

Bill Winters You’re right. That’s the way to look at those regs. Because the standard is pH 
six to nine. So, then (unintelligible) action threshold (unintelligible) happens.  

Joe Zaluski Right.  
Bill Winters But, you don’t want to wait until it gets to nine. (unintelligible) 
Joe Zaluski Right. O.K. So, this would not be necessarily a violation of your discharge 

parameter. But, it would show a trend or you’re headed into trouble. 
John Craynon You’re headed in the wrong direction.  
Bill Winters (unintelligible) The other thing could be (unintelligible) establish your number 

at nine.  
Joe Zaluski Right. 
Bill Winters Nine, nine (unintelligible) between the two, that implementation in the field. 

There’s a huge difference between those two approaches.  
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John Craynon To some degree, this, this really tracks again with what EPA put out in their 
April first guidance of, you know, if it’s below three hundred microsiemens we 
assume everything’s fine. If it goes above three hundred but it’s less than five 
hundred you need to start doing something. If it goes above five hundred, we 
got a big problem. You’re in problem city.  And, and, that’s, that’s  kind of 
what I’m thinking of (unintelligible) 

John Morgan But, I, I think the difficulty comes, is that you’re using an example of a 
parameter which EPA is focused on. It could be selenium is the key component. 
And, I think that the other thing is the (unintelligible) action plan. How are we 
going to get agreement as to which of the parameters is going to be key? 
Because, if you get a variance in pH, I mean, (A) (unintelligible) corrected and 
(B) it might not lead to material damage.  

John Craynon Well exactly, but if, if it, say the receiving stream, the real parameter that would 
push it into material damage is pH.  

John Morgan Then it’s critical.  
John Craynon Then you may have a much stricter rule. If it’s iron, you may have a much 

stricter limit.  
John Morgan (unintelligible) One of the other bullets to me should be… 
Various (unintelligible) 
John Morgan (unintelligible) define key parameters for (unintelligible) 
Jose Sosa How often do you monitor. I mean, because you can have a fish kill… 
John Craynon You see how all these things fit together? 
Jose Sosa Yeah. And, are you going to have continuous monitoring for every stream 

around the mine that will actually trigger an action from somebody, eh, put, you 
know, neutralize the… 

John Craynon Let’s assume you have a monthly sampling requirement. And, and, you know, 
January, February, March, you start seeing an increase toward that. In April, 
you’re probably going to sit down and see what you’re going to do to fix it.  

David Bell Did you say, John, develop key parameters for which thresholds will be 
established? 

Bill Winters Yes. That’s inherent, that’s inherent in it. Because, one of the things that we’ve 
said (unintelligible) is the aquatic, we’re going to use the EPA (unintelligible), 
which includes a number of water quality, habitat, biological components in it. 
And, one of the things it will do, it will indicate the, what is the stressor of 
(unintelligible). Inherent within. That’s why we want to, the aquatic protocol, 
that (unintelligible) baseline. And, it also, when we were developing these 
standards, look at the stressor that’s most important. Obviously, if sediment is 
close to the edge. Maybe you don’t care about iron. If iron’s close to the edge, 
maybe you don’t care about sediment. That’s where the (unintelligible), how 
you pick the (unintelligible) threshold.  

John Craynon And, it could be anything from a chemical parameter, to a physical parameter, 
temperature, to whatever else. 

David Bell So, those three, in essence, capture the alternatives. I mean, if you talk, if you 
get input from the public, about any of those things. You’ll be able to make a 
rule.  
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Bill Winters I would put a modifier on the second one. On trend analysis, what trend? I 
would say (unintelligible) water quality. 

David Bell Do you want to use water quality? That’s an EPA term.  
Various (unintelligible) 
David Bell Is it the same as form and function? That seems to be a term you all have 

developed.  
Tom Bovard I would, I would think so.  
Bill Winters I would frankly go with water quality.  
David Bell I’d say water quality is fine here.  
John Morgan What, in the first bullet? 
Various (unintelligible) 
John Craynon (14:24) Well and then there’s another one. There is an alternative you could 

consider is developed generic water quality thresholds based on based on state 
or federal water quality standards.  

John Maxwell Or, you could have aquatic bioassay. 
John Craynon Right? 
Bill Winters I would put water quality in there (unintelligible). 
John Craynon Based on biological or water quality standards? 
Various (unintelligible) 
David Bell But, I didn’t think form and function necessarily limited some, when I hear 

water quality I just see non-SMCRA (unintelligible). I’m thinking clean water 
act water quality criteria for that. And, you don’t want to hand over your reg to 
that.   

Bill Winters (unintelligible) water quality are generic enough.  
Various (unintelligible) 
David Bell And, any other context except when you have EPA breathing down your neck 

and perfectly happy to regulate you (unintelligible)  
Various (unintelligible) 
Bill Winters O.K. Well, what will we say then? Develop numerical thresholds. O.K. I’m 

going to develop (unintelligible) 
John Craynon Based on chemical or physical parameter trend analysis. Or, parameter trend 

analysis.  
Tom Bovard EPA’s… 
Bill Winters I might develop a threshold on bird count.  
Various (unintelligible) 
David Bell Which one is, biological, or… 
Bill Winters Develop numerical thresholds. 
Tom Bovard Based on aquatic and biological… 
 (unintelligible) 
Bill Winters Numeric thresholds, what? What we’re talking about the water quality. 
John Craynon Water quality thresholds. 
Various (unintelligible) 
John Craynon Let’s put in the… 
Joe Zaluski Water quality numerical thresholds. 
Li Tai Balboa Let’s, let’s put water quality in and move on because… 
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Various (unintelligible) 
Tom Bovard Let me just say one thing. EPA is concerned that we not purport to promulgate 

competing standards. 
Li Tai Balboa Well, we’re not going to. 
Tom Bovard O.K. 
Li Tai Balboa We’re not going to. I mean, this isn’t the NOI and I’m kind of, I’m going to, I 

agree with you, that the NOI, you have to be a little specific to get comments. 
We’re not going to do that in the rule or anything, so…I agree, let’s 
(unintelligible) 

Tom Bovard Before we move on. (unintelligible) Before we move on, we need an 
introductory sentence here. Thresholds for what? We know what we’re talking 
about? But, the people who are going to comment are not going to know what 
we mean. So we need to… 

John Morgan Put to the implementation of adaptive management plan. 
Bill Winters (unintelligible) That makes me nervous. Because, adaptive management has a 

connotation way far greater than (unintelligible) 
John Craynon These, these are to prevent material damage. The reason for coming up with 

these corrective action thresholds are to prevent material damage to the 
hydrologic balance.  

Various (unintelligible) Yeah. 
John Craynon I, I think we’re going to put up there in the introductory sentence alternatives 

for corrective action thresholds aimed at preventing material damage to the 
hydrologic balance.  

Bill Winters And for water quality (unintelligible) 
John Craynon Input? 
Tom Bovard Isn’t, isn’t what we’re doing here ascertaining the point at which a corrective 

action plan must be developed? (unintelligible) that’s what (unintelligible) 
John Craynon That’s the whole reason for having it is to prevent (unintelligible) 
Tom Bovard Yeah, but, a corrective action plan ascertaining the point at which a corrective 

action plan must be developed in order to prevent material damage.  
John Craynon Well, you could develop the corrective action plan earlier. It’s where you’ve got 

to do something.  
Various (unintelligible) 
John Craynon Where you got to do something. 
Unknown (unintelligible) a threshold, we’ve looked. 
Tom Bovard Corrective action plan must be implemented to prevent the damage...  
John Craynon You might just ... 
John Morgan Alternatives for triggering implementation of a corrective action plan. 
Tom Bovard Triggering, that’s, that’s the idea, is triggering implementation of the corrective 

action plan. 
John Craynon But, actually here we’re talking about setting the corrective action thresholds. 

Not just (unintelligible) How do you set the thresholds? 
John Maxwell Alternatives for determining thresholds for corrective action.  
John Craynon But, this is what we’re considering in the EIS. How do you determine where 

those are and what they look like? 
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Tom Bovard It’s, the threshold is the point at which you have to begin implementing the 
corrective action plan. (unintelligible) 

John Craynon The plan itself is going to be site-specific, case-specific so we don’t really want 
to get down too far into that.  

Joe Zaluski Isn’t it going to be a percent of deviation, for example, from NPDES? 
Tom Bovard I’m just talking (unintelligible) explain (unintelligible). That the reason for this 

threshold … 
Joe Zaluski I understand the reason. But, I think your question is, how do you know when 

you get there? Once you get there, you have to do that. I agree. How do you 
know when you get…. 

John Craynon Really, what we’re looking at are the alternatives to determine where there is. 
Unknown Right, right. 
John Craynon Where is there? 
John Maxwell And that is site-specific based on what baseline is.  
John Craynon Yeah, but there’s an approach, there’s a (unintelligible), some kind of a logic 

behind how you get there. And, you can say, in the regulations, you do it based 
on looking at the biological component of the stream. Are the critters happy? 

Steve Gardner But, you may not need to take corrective action just based on a trend. You need 
to monitoring the trend and be ready to take or take corrective action if 
(unintelligible)  

Various (unintelligible) 
John Craynon (20:48) But, maybe one approach might be that you see a trend and you say, 

O.K., you start seeing a trend that’s heading in the wrong direction, you got to 
do something.  

Tom Bovard I guess it mean, it all involves, details what’s in the corrective action is the long 
term monitoring part of it or is the actual robust physical treatment of it? 

David Bell Do we really have to… 
John Craynon We don’t have to cover that. 
David Bell Do we even have to do it now as part of the NOI? 
John Craynon No. 
Various (unintelligible) 
Tom Bovard I don’t think that introductory language shows to somebody on the outside, it 

just repeats the title. I think you have to say basically, and this is just the idea, 
not the language. You’re determining the point at which you have to implement 
a corrective action plan. Or, whatever… 

John Craynon (unintelligible) It’s how can you set where that number is.  
John Maxwell Determining the criteria for thresholds. 
John Craynon It’s how you set, how you  decide, how do you set the number? 
Li Tai Balboa I think I like that. Determining the criteria. 
Jose Sosa Yeah, because you got to do either a baseline and then you got to look at 

existing, what are the standards, the quality, water quality standards and other 
parameters of that particular site. And, say, O.K., is that what we’re basing our 
numbers on to determine what is the threshold. And, anything that exceeds that 
we’re getting into issues… 

Various (unintelligible) 
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Li Tai Balboa O.K. Let’s go to land forming and fill optimization.  
Unknown Requirements for… 
Various (unintelligible) 
John Craynon I would say… 
David Bell This is … 
John Craynon Options for new requirements, and I’m kind of thinking out load 

(unintelligible). New requirements for land forming and… 
John Morgan Configuration and… 
John Craynon Land configuration and excess spoil placement, handling.  
Li Tai Balboa And, excess spoil. And excess spoil (unintelligible). 
John Craynon (unintelligible) handling of excess spoil. 
Tom Bovard (unintelligible) Just delete the word new requirement four, options four, land 

configuration.  (unintelligible) 
John Morgan Just take out options for (unintelligible). 
Various (unintelligible) 
Li Tai Balboa O.K. that can be (unintelligible) O.K.  
John Craynon Guess there’s one option we don’t (unintelligible). 
Li Tai Balboa O.K. are we O.K. with the bullets? 
John Craynon I think so. 
Li Tai Balboa How bout, how about the first one is a, repeats the second one. Restoration of 

land forms including slope and aspect.  
John Craynon The second one’s got other stuff thrown in there. 
John Morgan So, make the other stuff a separate bullet.  
John Craynon And, the other stuff should be separate.  
Joe Zaluski Take out the first phrase that and the second (unintelligible) 
John Craynon (25:00) Well, wait, wait. Now with these two pieces actually would fit in the 

two subsequent ones that are no bullets now. But, there are exceptions, AOC 
exceptions. That first phrase of that goes down there. And, reforestation goes 
down to the reforestation. So, there, these are now not (unintelligible) right? 

David Bell The second dealt with reforestation.  
John Craynon Right.  
Josh Jenkins Is where we compare form and function to baseline? 
John Craynon The form and function (unintelligible) 
Joe Zaluski Hey Dave, that should be p-m-Li Tai Balboa-u not  p-Li Tai Balboa-m-u. 
David Bell Why don’t we spell it out.  What is, what is that? 
Various Postmining land use.  
Tom Bovard One work postmining.  
David Bell No hyphen? 
Tom Bovard No hyphen. 
Jose Sosa Space.  
Various (unintelligible) 
David Bell You don’t, O.K. 
Various (unintelligible) 
David Bell O.K. so, prohibit. So, that one went down there. Did you say the first one goes 

down there, too? No. Just that one.  
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John Craynon O.K. Prohibit all mountaintop mining. That’s an AOC, wait a minute now, are 
we talking steep slope and MTR? 

Bill Winters This is something I want to bring out. On what above here (unintelligible) 
generic and (unintelligible) 

John Craynon What I was going to say, is this mountaintop, mountaintop mining and all that, 
that actually fits down there under the AOC exceptions. This is really what 
we’re talking about on the AOC exceptions so, that bullet really belongs down 
there under the approximate original contour exceptions.  And then we can talk 
about (unintelligible) But, I’m just saying, let’s clean up, let’s clean up the stuff 
that’s not exactly related to this land forming fill optimization.  

David Bell Do we need the example? 
Unknown No. 
John Craynon (unintelligible) 
David Bell I was thinking there was.  
Li Tai Balboa Plus, slash, (unintelligible).  
Joe Zaluski Is this fifty foot rule, John, the fifty foot lift rule? 
John Craynon (unintelligible) what we’re talking about there, West Virginia’s program used to 

have a requirement that said that AOC was defined as being within fifty foot of 
the original elevation.  

Jose Sosa Fifty foot? 
John Craynon Yep. That was the so-called fifty foot rule. I think West Virginia wasn’t the 

only place that had it.  
John Morgan Kentucky had eighty twenty, didn’t it? 
John Craynon Yeah (unintelligible) 
Joe Zaluski That’s pretty damn close, fifty feet. 
 There’s another part of this (unintelligible) when we get up there in the 

restoration of land forms, throw a bullet in after that one, that, well, actually, 
maybe it’s another part of (unintelligible). No, I think it’s a separate bullet. 
Allow for postmining elevations to exceed pre-mining elevations. Which is 
something the director has brought up fairly often.  

David Bell Pre-mining? 
John Morgan Pre-mining, hyphen. 
Tom Bovard It’s hyphenated.  
Joe Zaluski Make the mountain bigger.  
John Craynon As long as it’s stable.  
Joe Zaluski Make it bigger.  
David Bell Tom, do you hyphenate pre-mining? 
Tom Bovard Yeah, I would.  
Various (unintelligible) 
John Morgan (unintelligible) Spoil which  could have gone in the mined area has to go into 

excess spoil or  into a valley which increases the stream impacts.  
Li Tai Balboa (30:00) Why don’t just say, why don’t we just say a bullets thing 

(unintelligible) source reduction.  
Bill Winters Well, you could do that. But, you go back to we could but land forms including 

(unintelligible) 
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Li Tai Balboa Well, why don’t we just include that and employ source reduction in the second 
bullet and just eliminate the first bullet? 

Bill Winters Well, if we’re going to do that, just eliminate everything before the 
(unintelligible) 

Li Tai Balboa There you go.  
Various (unintelligible) 
Joe Zaluski Does it belong in this category? 
Bill Winters Well, it also extends past the (unintelligible). It also extends to, to kind of a 

buzzword that the Corps uses, to say do you really need all those 
(unintelligible)? Do you really need all that? Source reduction basically says are 
the ways to reduce the amount of backfill, the amount of excess spoil 
(unintelligible). 

Various (unintelligible) 
 (unintelligible) if you use smaller equipment, for example, you might have a 

smaller spoil factor (unintelligible) 
John Morgan What’s the optimum ratio that you should be mining at? 
John Craynon Yeah. 
Various (unintelligible)  
Tom Bovard I think for benefit (unintelligible) indicate what source reduction techniques 

they use. That’s not (unintelligible) understood.  
Li Tai Balboa I think we could do that at (unintelligible) leave this here on the, on the NOI 

right now.  
John Morgan I think the buzzword for that at the moment is evaluate operations compared to 

key metrics. Because, if you start looking at tons per acre, excess spoil for the 
new (unintelligible), excess spoil per ton. Those are the metrics where you can 
compare one operation to another. So… 

Joe Zaluski Wouldn’t that be in the EIS rather than in this? This is just the…  
Various (unintelligible) 
John Craynon It’s not all overburden, some of its inner burden.  
 Tom Bovard Overburden or spoil. But that, using a term like that explains it to me. That 

would be enough. Source production techniques, I have no idea what that 
meant.  

John Craynon Spoil reduction techniques.  
Tom Bovard This has enough to let… 
Li Tai Balboa How do you feel about that, John? 
Joe Zaluski Spoil or overburden.  
Various (unintelligible) 
Joe Zaluski How about burden?  
Various (unintelligible) 
Li Tai Balboa Let’s keep on going. 
David Bell Alright, I moved it down here after these other things, which suggests putting it 

back the way it was. Putting it back taller, now you’re into fill. To fill 
provisions are next to each other now.  

Various (unintelligible) 
Joe Zaluski That should be singular instead of plural.  
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John Morgan Take out source reduction in the two bullets above.  
David Bell Yeah, we need source reduction here if we’ve got it down there. 
John Craynon O.K. 
Bill Winters Question. When it says allow additional  (unintelligible) consider additional 

(unintelligible) 
Li Tai Balboa Where are you? 
Various (unintelligible) 
Bill Winters O.K. Let’s look at bullet number one. Allow post-mining elevations to exceed, 

do you want to day consider allowing? Bullet number two, additional fill 
minimization requirements. Consider additional fill minimization? Is that just 
semantics? 

John Craynon It is just semantics.  
Various (unintelligible) 
John Craynon We can, we can pretty this up a little. I must insist that we move for substance 

instead of form.  (unintelligible) 
David Bell Can I just ask you whether or not we could combine these two to say use 

bottom up or top down construction techniques, blah, blah, blah.  
Li Tai Balboa That’s very good.  
John Craynon Yep. And the only reason we put top-down in there again. Our colleagues at 

EPA (unintelligible)  
John Morgan I think, just, and I know this is a semantics argument, should be downstream 

construction rather than top down because… 
John Craynon Yeah, you can’t start it in the middle of the air.  
Tom Bovard How do you rephrase this then? 
John Morgan I’d say downstream construction of valley fills.  
John Craynon Yeah, yeah, downstream construction.  
Bill Winters But, EPA will still tell you, there’s no top down. 
John Morgan (35:03) Well, they need educating.  
Various (unintelligible) 
David Bell We could put…  
Various (unintelligible) 
John Morgan That ties into the refuse disposal approach. 
David Bell O.K.  
Li Tai Balboa O.K. are we done with … O.K. let’s start, reforestation. Actually AOC. 
John Maxwell AOC, right 
Li Tai Balboa What are we going to put, our opening… 
John Craynon O.K. we moved a couple of them down there. And actually, there’s another 

concept here, is ensure that post-mining land uses are legitimate.  
John Morgan Well, assurances, assurance for construction of approved PMLU. 
John Craynon It’s basically that you have contracts (unintelligible) 
Bill Winters (unintelligible) 
John Craynon Achievable and feasible. There you go. 
Various (unintelligible) 
Tom Bovard Two questions on this, first, isn’t that already the standard? 
John Morgan Yes. 
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Tom Bovard O.K. Why are we including… that’s not a change. 
John Craynon We’re looking at additional requirements to prove the (unintelligible) including 

that you can demonstrate (unintelligible) So, what, the concept that the director 
has put forward here and that we are contemplating, is demonstrability, 
demonstrably, of the achievability and feasibility of the post-mining land use. 

Tom Bovard It’s basically a type of requirements to ensure… 
Various (unintelligible) 
Li Tai Balboa (unintelligible) achievability and what? 
Various (unintelligible) 
Joe Zaluski What you’re talking about is (unintelligible) to ensure that they actually do it. 

Not that it’s feasible. 
John Craynon Yeah. Basically what he’s talked about is, making sure they have the zoning.. 
Joe Zaluski Right, or, the infrastructure, or whatever.  
John Craynon You know, that, if they say they’re building a factory that you’re not three 

hundred miles from an interstate. 
Tom Bovard Are you comfortable with saying, type of requirements to ensure that, instead of 

(unintelligible). 
Joe Zaluski It (unintelligible) achieved, period. I mean, not achievable, achieved.  
Various (unintelligible) 
Tom Bovard Demonstrate is what they already have to do. 
Bill Winters No they don’t. 
Tom Bovard They don’t? 
Bill Winters No, (unintelligible) says… 
John Craynon They have to (unintelligible) No, no, no. 30 CFR, I don’t have it here. 
Bill Winters You gonna have to demonstrate it because all it takes, what, initially what’s 

been done, you sign a letter and say, I’m going to build a shopping center on 
this mountaintop removal and you’re done. So, they say, good, that’s great. 
That’s not demonstration.  

John Craynon And, and what… 
Joe Zaluski But, you can’t get your bond release until you, in fact, have done that.  
Bill Winters There’s not bond on that. 
Joe Zaluski There is in Kentucky. That’s your post-mining land use.  
Various (unintelligible) 
Joe Zaluski If that’s your post-mining land use, you have to meat that or you do not get a 

bond release. Period. 
John Craynon O.K. In most places, however, if you’ve got a flat spot that the casual observer 

would say, yeah, I could build a shopping center there, you’ve achieved your 
post-mining land use. You’ve met the standard.  

Various (unintelligible) 
David Bell What about language like this: type of requirements to ensure post-mining land 

uses are achievable and feasible. 
Joe Zaluski You can’t get your bond release until you achieve that (unintelligible) 
Tom Bovard You’re saying that that’s not right. 
Joe Zaluski Otherwise, there would be a hundred sixty-seven airports in eastern Kentucky.  
Various (unintelligible) 
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Joe Zaluski People tried to do that, but you can’t do that.  
Various (unintelligible) 
Li Tai Balboa O.K. guys, let’s go.  
Josh Jenkins How do you define (unintelligible) 
Li Tai Balboa Yeah, that’s a good point. What would you put? 
David Bell Restrict? 
Tom Bovard You’re adding restrictions. You’re adding… 
Li Tai Balboa Or adding requirements. 
John Craynon Additional requirements.  
Li Tai Balboa Adding additional requirements.  
Various (unintelligible) 
John Craynon We’re not establishing because there’s already … 
Jose Sosa You already have a requirement.  
Various (unintelligible) 
Josh Jenkins Clarifying requirements for AOC variances? 
John Craynon Yep, that’ll work. Clarifying requirements for AOC variances to protect natural 

water courses.  
John Maxwell Identifying requirements. 
Josh Jenkins Identifying requirements.  
Various (unintelligible) 
John Morgan Or, developing requirements.  
John Craynon It’s not identifying. They’re already there. I can identify exactly which part of 

30 CFR they’re in.  
Bill Winters Here’s the question, Joe.  Strip mines. 
Joe Zaluski I’m sorry.  
Bill Winters Strip mines. 
Joe Zaluski O.K. 
Bill Winters Do they all change the industrial  post-mining land use? 
Various (unintelligible) 
n How is that demonstrative? 
Li Tai Balboa Clarifying.  
Joe Zaluski Your infrastructure, when you get done (unintelligible) the infrastructure’s 

there, the roads are there, water’s there, you know, it… 
Bill Winters Is the use there? 
Joe Zaluski Is the use there? 
Various (unintelligible) 
David Bell Or, do not? 
Bill Winters How do you know that? 
Tom Bovard Do not cause.  
Joe Zaluski If I return the land to the industrial (unintelligible) Like you would if you 

would, (unintelligible) the land around here. But, if you did (unintelligible) If I 
take it to the same point that you would take it I get a bond release.  

Various (unintelligible) 
Li Tai Balboa O.K. Are we done with AOC? 
Various (unintelligible) 
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John Craynon Let me clarify this point. On, under NEPA, we are required to consider all 
reasonable alternatives. Even the ones that are outside the agency’s authority to 
make happen. And, in specifically, in CEQ’s guidance on NEPA they say even 
when it would require a statutory change. So, if it’s a reasonable alternative, 
which I’ve been reading in the New York Times and a lot of other places, that 
banning mountaintop mining is a reasonable alternative, (unintelligible) 

Various (unintelligible) 
Li Tai Balboa That’s fine, you can say that. Just, let’s say, put in mountaintop mining but we 

don’t have to say would require statutory …  
John Craynon No, no, we don’t need that phrase there. 
Li Tai Balboa O.K.. Let’s say prohibit all mountaintop mining. Period. 
Tom Bovard We will get a spate of comments saying that’s (unintelligible) and stuff like 

that. 
John Craynon Well, so? 
Tom Bovard If we recognize (unintelligible) 
John Craynon If we proposed it, if we proposed it in the regs, maybe it would be right.          

Maybe it would (unintelligible)  
Joe Zaluski Can I ask a question? Why are we saying Appalachia? Why just say, if you’re 

going to do it that way, ban all mountaintop mining, period 
Various (unintelligible) 
Li Tai Balboa Just keep, just, prohibit all mountaintop mining. Let it all, take out everything 

there in the.. 
Joe Zaluski Parenthetically, yeah.  
Li Tai Balboa There you go.  
Tom Bovard I, I just to reduce the amount of comments I think you need to put in, because 

you’re going to get people saying, don’t you realize that this would require 
statutory (unintelligible)? 

David Bell Yeah, we don’t need to be told the obvious. 
John Craynon Well, we know that.  
David Bell We do. But…  
John Maxwell Take all out.  
Various (unintelligible) 
John Maxwell You could probably take the word all out of there. Just prohibit mountaintop 

mining.  
Li Tai Balboa That’s good? There you go. Excellent.  
Bill Winters (unintelligible) Even though can physically do that, (unintelligible) 
John Craynon We may consider and reject it. But, under NEPA and CEQ (unintelligible) 

questions and all that kind of stuff, the answer is that you would normally have 
to consider this.  

Steve Gardner Was the reason you put it in because you got a number of comments to that 
point? 

John Craynon No, no. I would think the reason we put (unintelligible) is because the 
prevailing public sentiment is that, that’s one of the options that you ought to 
consider.  

Various (unintelligible) 
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John Craynon (unintelligible) we would consider the full suite of reasonable alternatives.  
Various (unintelligible) 
Li Tai Balboa I want to finish this by three forty-five, because I want to leave at least an hour, 

fifteen minutes for the director to talk to us, just so you get your closed box 
before you leave. So, let’s try to get this done by three forty-five.  

David Bell Are there alternatives to that? 
John Craynon Requiring it? Yeah, there’s, there’s, one of the options that actually 

(unintelligible) keeps slipping in there occasionally, that if the land was 
forested prior to the mine, eighty percent of it has to be reforested after mining. 
So that, you know, require that lands that were forested prior to mining must be 
reforested up to some percent.  

Joe Zaluski So, it takes away PMLU change. Because that’s what you’re talking about.  
John Craynon Yeah. 
Joe Zaluski Because, if I say I’m going to plant a forest, I’ve got to plant a forest.  
Bill Winters It doesn’t take it away. 
Joe Zaluski Yeah it does.  
Bill Winters Not entirely. Let’s say you (unintelligible) are you going to put it back? What it 

does, is it takes away landowners ability to say (unintelligible). 
Various (unintelligible) 
Joe Zaluski If the landowner wants grazing land, he can’t have it.  
Various (unintelligible) 
Joe Zaluski That’s going to (unintelligible) the folks in the west. Or, Midwest.  
 Well, but, this is the kind of thing that, you know, and, and as Bill said we got a 

state program that has that kind of requirement in it. 
David Bell A, we’re going for fifty thousand comments. 
Various (unintelligible) 
David Bell (46:02) No, we’ll be sitting there counting, going , we need ten more 

comments.  
Various (unintelligible) 
Josh Jenkins Require reforestation to pre-mining conditions or some percentage of pre-

mining in density. And then have something based upon current landowner…. 
John Craynon Well, another alternative is the.. 
Josh Jenkins (unintelligible) 
Bill Winters Do you take that first bullet and cut it in two and say, require reforestation on 

all mine sites and second bullet is require reforestation if compatible with 
postmining land use.  

David Bell Or, compatible land use. Delete the if. (unintelligible) 
Joe Zaluski There’s a third one, too. Reforestation if the area was forest. I mean, you just 

said reforestation of all mine sites. Some aren’t forest to begin with.  
Bill Winters That’s true. Especially in the Midwest. 
Joe Zaluski So, I mean, if you’re going to make them plant trees in the desert 

(unintelligible) 
John Maxwell Level of forestation or reforestation.  
John Craynon Alright, and then the, then the other one to prevent the maple trees in the desert, 

is the, require the use of native species not just for trees but for understory 
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(unintelligible) 
Joe Zaluski I think this will be a hoot. This is got, this will be fun. So, you got reforestation, 

period.  
Tom Bovard New bullet. 
Joe Zaluski Right. Reforestation if it’s prior forest. And, reforestation if it’s consistent with 

PMLU. So, you got three of them.  
John Craynon Right. And then, the  forth bullet there, require the use of native species.  
John Morgan And, I think there’s a fifth one, too.  
Joe Zaluski That’s already in the act though, isn’t it? I mean, well it is in Kentucky. You 

can’t use non-native species.  
Bill Winters (unintelligible) 
David Bell This one seems like it’s the same as this one.  (unintelligible) Is that what you 

really mean, if you require reforestation? 
John Craynon (Unintelligible) and, it’s not just reforestation, it’s afforestation. Because you’re 

requiring, in the first one I would think it’s, any mine site, you’re requiring 
them to go back to forest. Even if it was pasture land ahead of time.  

Joe Zaluski That’s what he said.  
John Craynon So, it’s reforestation and afforestation.  You’re planting trees wherever you can 

plant trees. 
David Bell Is that correct? 
Bill Winters Afforestation? Is that even a word? 
John Craynon It is, actually.  
Joe Zaluski So, of mine lands, period. 
John Craynon Of all mine lands. 
Joe Zaluski (unintelligible) I think you got to stick that in there.  
John Craynon If you just say reforestation of all mine lands (unintelligible) I got that from, I 

have a graduate certificate in natural resource management.  
Joe Zaluski That’d be a great crossword puzzle word. 
Tom Bovard Is it mine or (unintelligible)? 
Various (unintelligible) 
John Morgan But, forest fragmentation.  
David Bell I’m sorry.  
Various (unintelligible)  
John Craynon You think that’s a mistake? 
Unknown Yeah.  
John Craynon Well, there are others who disagree vehemently. 
Various (unintelligible) 
David Bell O.K.. So, here’s where we are. Go back to the pre-mining density. Plant trees 

all over the place. Plant trees compatible with whatever the PMLU, PMLU is. 
This is not necessarily mutually exclusive with any of those.  

Various (unintelligible) 
John Craynon (50:11) It’s reforestation and re-vegetation. Because, the real idea that, that has 

come up is, you’re not just planting trees but you’re planting the understory and 
all that (unintelligible). 

Various (unintelligible)  
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John Maxwell Why don’t you just call it re-vegetation, because reforestation is re-vegetation.  
David Bell We have to go back to the beginning.  
Various (unintelligible) 
John Craynon Let’s keep on moving folks. I don’t want to be shot in my sleep by 

(unintelligible). I’m pretty close to that right now.  
Various (unintelligible) 
 So, permit coordination.  
John Craynon We’re really not considering a lot of alternatives here. I’m going to be honest. 

We’re considering put, making requirement that clean water act (unintelligible) 
SMCRA (unintelligible) coordinated.  

Bill Winters You could have alternatives. Will coordinate with Corps of Engineers 
(unintelligible) 

Various (unintelligible) 
John Maxwell Coordinate with cooperating agencies. 
John Craynon None of those are going to work. I think we’re getting punchy.  
Joe Zaluski (unintelligible) 
Randy Sosa Cooperating agencies. 
Joe Zaluski (unintelligible) Should be permitting and commenting agencies or authorities.  

Some agencies (unintelligible) 
Various (unintelligible) 
Bill Winters Do you want to say of permits? I’m thinking (unintelligible). 
Tom Bovard Just regulatory agencies. 
Joe Zaluski By the way, is it permit or application? (unintelligible) it says permit, you’re 

not worried about that. It’s an application, really.  
Bill Winters Well, we also coordinate applications. 
John Craynon Just say (unintelligible) coordination. Take out the word permit. 
Bill Winters (unintelligible) post-mining discharges. Like we (unintelligible), we round 

everybody up and there may not be a (unintelligible). 
John Craynon I, I don’t think we want to say alternatives under consideration. (unintelligible) 

new requirements or something. Because, we’re not really thinking about an 
alternative there.  

Various (unintelligible) 
Joe Zaluski It’s in the regulations.  
Various (unintelligible) 
John Craynon (unintelligible) we’re going to put yet more there. 
Joe Zaluski More what? I mean, the language is already there to coordinate with everybody. 

Zoning authorities, other agencies, what, what’s … 
John Craynon Enhance coordination, then. Take the word ensure out and put in enhance. We 

really are talking about putting something in there. We would love to be able to 
but we have been told by, not only our other federal partners (unintelligible), to 
give them regulatory time frames. That, that they would respond to permits 
within JOHN MAXWELL days.  

Joe Zaluski They’re telling you that you can’t do that. 
John Craynon We can’t say, EPA you will respond by, you know, one hundred and thirty 

days.  
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Joe Zaluski But, that is the issue.  
John Craynon The Corps will issue permits in a hundred and eighty days. 
Joe Zaluski So, if the issue is you can’t do it, why is it even in here? 
Jose Sosa Just coordination provisions.  
Joe Zaluski But, they’re already in there. It’s already by statute and by reg. You have to, the 

agencies have to send it off for comment to all these other agencies.  
John Craynon Well… 
Joe Zaluski We already know that. 
John Craynon We, we are looking at trying to see if we can combine processes like the Corps’ 

CIA with the CHIA. And, things like that. So, we may come with ways that we 
can write regulatory language… 

Joe Zaluski So, this is aimed at other agencies, not at, at applicants. 
John Craynon Well, it could be aimed at the regulatory authorities requiring them to share 

data with other… 
Joe Zaluski Requiring an applicant to share data. 
John Craynon Not just the applicant. We can also (unintelligible) telling the states 

(unintelligible). 
Various (unintelligible) 
Bill Winters (55:47) Here’s a question. Why don’t we just call this (unintelligible) enhance 

coordination (unintelligible). 
Joe Zaluski I wish you could.  
(unintelligible) (unintelligible) 
Bill Winters (unintelligible) It tasks them to do that.  
Joe Zaluski Tasks who.  
Bill Winters The people who signed the MOU. 
John Craynon EPA, the Corps, and the Department of the Interior. 
Joe Zaluski So, I mean, they could still be saying no. That’s it, done, thank-you. 
Various (unintelligible) 
John Craynon (unintelligible) said it was the secretary that signed it so it should bind our 

colleagues at Fish and Wildlife. 
Various (unintelligible) 
Unknown (unintelligible) agreed to do that. And that would be enhanced coordination.  
Various (unintelligible) 
John Maxwell How can we address that in an EIS? 
Various (unintelligible) 
Ann Shortelle I think that doesn’t even, does this have to even be there? 
Bill Winters No. 
John Craynon I would argue that it doesn’t. And, it’s not OSM (unintelligible). 
Various (unintelligible) 
John Craynon (unintelligible) DOI. And, it’s not the Corps of Engineers.  
Unknown The Army. 
John Craynon It’s the Army. 
Joe Zaluski This is a red herring. 
Unknown I would get rid of it. 
Joe Zaluski This is a throw away. 
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Bill Winters (unintelligible) Do we even need to have it (unintelligible).  This is not part  of 
the EIS. Not part of the rulemaking. Not part of anything.  

Various (unintelligible) 
Josh Jenkins Unless, you want to change the rule to establish you as the overall, arching 

agency, that you will make sure (unintelligible) 
John Craynon Of course, we can’t do that. That would require that a statutory change.  
Various (unintelligible) 
John Craynon We addressed in the previous lines. We addressed it, I heard the director talk 

about this many times (unintelligible). 
John Maxwell What sort of alternatives can we come up with there for us… 
John Craynon Nothing. 
John Maxwell Yeah, so… 
John Craynon We’re going to do good, hold hands, sing kumbya.  
Various (unintelligible) 
David Bell You’ll get comments that say, we think it’s a great idea because it costs us time 

and money to do multiple sampling.  
Various (unintelligible) 
John Craynon Yeah, I agree. As long as we just say a provision under consideration. We don’t 

point out that there’s any alternatives. Let’s kill this monster and move on. 
John Morgan I, I hate to say this, but I actually think there are some specific things you could 

do to enhance coordination. Which is, some of the data sets (unintelligible) 
permitting could be compatible.  

John Craynon I, I agree. How many of  those could we do through our regulations? 
John Morgan Probably none.  
Tom Bovard And, how do we put this in the rule? 
John Morgan But, I mean, if you were trying to actually, in reality, make the EID look like 

parts of the information you get in the SMCRA permit (unintelligible) 
John Craynon I mean, again, we (unintelligible) and the Army Corps is actually changing their 

404 rule. 
Tom Bovard In the last meeting with EPA, they talked about that we ought to consider joint 

regulations on this issue. (unintelligible) 
Joe Zaluski But, (unintelligible) changing their program.  
Tom Bovard That’s right. (unintelligible) 
Various (unintelligible) 
David Bell Actually, the Army has entered into joint regulations on various things.  
Joe Zaluski Voluntarily. 
David Bell Voluntarily.  
Joe Zaluski I’m saying, you, we can’t adopt a regulation that says you shall process this in 

thirty days.  
David Bell But, that interagency group… 
Tom Bovard That ought to be one of their jobs.  
John Craynon Alright, and I would think the same thing under this long term discharge of 

pollutants. And say, provision under consideration is, again, a parallelism here, 
because we’re only considering one provision. Which is to implement, or to 
codify, the two thousand, or the nineteen ninety seven acid mine drainage 
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policy (unintelligible) regulations that apply to all pollutants of concern.  
Joe Zaluski That took care of that. (unintelligible) The typist is slowing down here.  
John Craynon Catch up. Alright.  
Joe Zaluski Or, he’s balking. I’m not sure.  
Unknown Can you blame him? 
Joe Zaluski No. 
Various (unintelligible) 
John Craynon Codify the nineteen ninety seven acid mine drainage policy. Of course, it’s 

called something else. u 
Various (unintelligible) 
Joe Zaluski But, you want this to be broader than AMD two, right, John? This is going to be 

broader (unintelligible) 
John Craynon And, well, I mean, it’s codifying it and applying it to all per, discharges of 

pollution. Oh, it’s the OSM’s March thirty first, nineteen ninety seven policy 
statement. And, there’s a footnote that (unintelligible) it’s mentioned in the 
other section, so…. 

David Bell Incorporate the… 
John Craynon March thirty first, nineteen ninety seven policy statement. 
Various (unintelligible) 
Randy Sosa March thirty first. 
John Craynon Nineteen ninety seven policy statement. 
Steve Gardner Just take out the acid mine drainage. 
Tom Bovard And our instead of OSM’s. 
David Bell O.K. 
Unknown Are you going to say what the policy statement’s about? 
John Craynon (01:02:24) And clarifying that those provisions apply to all long term 

discharges and pollutants.  
John Maxwell Mine drainage pollutants? 
Bill Winters (unintelligible) mine drainage. Got to be mine drainage. 
John Craynon Mine drainage. 
Bill Winters Yes. 
John Craynon We don’t say that here.  
Bill Winters Well, (unintelligible). Or other industrial… 
Unknown But, that’s just too generic. 
Various (unintelligible) 
John Craynon You can’t do anything other than mining regulations (unintelligible). 
David Bell What’s the title of your policy statement? 
John Craynon Well, that one doesn’t have a title. When we refer to it here we give a 

(unintelligible) to a website where you, it would be found. I mean, we earlier in 
the section two  of this will refer you (unintelligible) 

Tom Bovard (unintelligible) go to the website and get the (unintelligible)  
John Craynon Well, it’s, but it’s, I mean, (unintelligible) do what we did before. 

(unintelligible) 
Various (unintelligible) 
Tom Bovard You would have kept that in your draft.  (unintelligible) 
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John Craynon Yeah, it’s still (unintelligible) 
Various (unintelligible) 
David Bell (unintelligible) see any footnote.  
Jose Sosa Three I think it is. 
Cynthia De 
Jesus 

Two. 

Jose Sosa No, you already had two. 
David Bell Footnote three. Oh, this says see the document entitled acid mine drainage 

policy act. Is that the one (unintelligible). 
John Craynon Yep. 
David Bell Oh, O.K. then. See footnote three. How’s that? 
Various (unintelligible) 
John Craynon O.K. (unintelligible) That use current definition of one square mile removed is 

actually a separate bullet. O.K. and that is, one square mile criteria for 
intermittent streams. (unintelligible) It’s intermittent.  We, we have in our 
definition now if the drainage area is greater than one square mile, it’s 
considered (unintelligible). Which, a lot of the folks in the west, this was the 
one issue that they were very excited about. (unintelligible) 

Tom Bovard (01:05:49) United States. 
John Maxwell Is the last one create a flow based hydraulic? 
John Craynon Use a definition, a flow based definition. I guess that should be (unintelligible) 
Tom Bovard Instead, is the first bullet, are you saying separate out definition of biological 

community from the stream definition? Is that (unintelligible) 
John Maxwell Last one should be hydraulic definition. 
David Bell Where? 
John Maxwell Flow based hydraulic definition. Outside the parentheses. 
John Craynon Was it a Brian Loges thing? I don’t remember (unintelligible) 
Tom Bovard I don’t know what it means. 
Bill Winters I don’t know what it means, either. That’s a Brian Loges thing (unintelligible) 
Various (unintelligible) 
David Bell Is that what that means? 
John Craynon Actually, what it means is (unintelligible) we’re going to define streams on the 

basis of the existence of bio (unintelligible) this is the preferred alternative.  
David Bell Using a definition based on biological community is not listed for 

(unintelligible)… 
John Craynon That first one’s supposed to be.  
David Bell O.K. Let me put it back the way it was. 
John Maxwell Create a… 
David Bell Create… 
Tom Bovard See, that’s not what that says. 
John Craynon O.K. I know that we need to change it then.  
John Craynon Create.. 
John Maxwell …a definition of… 
John Craynon …a definition of streams based on biological conditions (unintelligible) 

proposing  (unintelligible) proposing something like what is in the 
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Pennsylvania program. 
Bill Winters Well, yeah, but that’s not the biological community (unintelligible). 
John Morgan Stream classification. 
John Craynon Classifications. 
David Bell Community classifications or just classifications? (unintelligible) Based on 

biological… 
John Craynon …criteria. 
John Maxwell Create a definition of stream classification based on biological. 
Tom Bovard Are we really talking here about not definition of streams but the different kinds 

of streams? Based on …. 
John Craynon (unintelligible) that’s what you call them, yeah. 
Tom Bovard (01:08:34) I wouldn’t understand that if I were coming to this new. The 

definition of a stream is something flowing with water. You’re talking about the 
different kinds of streams.  

John Craynon Types of streams, right. That’s what we’re always talking when we say 
definition of streams.  

John Maxwell So, create definitions of… 
David Bell Are we actually creating them or revising them? 
John Craynon We’re creating new definitions. This will be, like I mentioned in the first thing 

yesterday, where we might have something in there where it talks about define 
bed and bank and substrate consistent with flowing water, macroinvertibrates… 

John Maxwell Probably don’t need the word variation, various. 
David Bell But, the, the words that go with the, so we’re updating the definitions of 

perennial, intermittent and ephemeral?  
John Craynon O.K. well we need to say update definitions to include biological 

(unintelligible) 
Various (unintelligible) 
Tom Bovard That’s good. 
Jose Sosa Get rid of various. 
John Maxwell Various can go out.  
Various (unintelligible) 
Randy Sosa Of stream types. 
Tom Bovard Ephemeral, intermittent and perennial. It’s ephemeral, intermittent and 

perennial, isn’t’ it? 
John Craynon Well, you can go perennial, intermittent and ephemeral. 
David Bell In here (unintelligible) 
John Craynon Up or down the scale usually. Intermittent gets in the middle. Whichever 

(unintelligible) 
David Bell (unintelligible) streams based on biological criteria. 
John Craynon To include, don’t say based, to include biological. Write here, because there 

are, there are morphology considerations and flow considerations and all of that 
need to be included in the definition, so… 

David Bell Use current definitions? Singular or plural? 
John Craynon Definitions. 
David Bell Use current EPA definitions for streams.  
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John Craynon That is (unintelligible) 
David Bell How bout we put it this way, use waters of the United States, comma, EPA’s 

(unintelligible) definition for streams. Or, the other way around? That alright? 
Tom Bovard There we would not be talking about the different kinds of streams, we would 

talk about the kinds of streams that would be, would fall within the purview... 
We’d be saying the kinds of streams that would fall within the purview of our 
rule would be coextensive with the waters of the United States as…  

David Bell (unintelligible) adopt. 
Tom Bovard Yeah, adopt. I think that’s what we’d be saying.  
John Craynon Yeah, you could say instead of EPA COE’s definition. A classification for 

regulated streams.  
Tom Bovard Yes, it’s regulated streams would be…. 
Randy Sosa Is that what’s being used currently? 
John Craynon Waters of the United States (unintelligible). 
Tom Bovard No. But, it’s, we’re saying that we would regulate the same streams that EPA 

would regulate.  That’s what we’re basically saying.  
Li Tai Balboa (unintelligible) waters of the United States? 
Tom Bovard We’re not doing that. But, that’s an option that some people have suggested. 
John Maxwell Definition of streams. 
Various (unintelligible) 
David Bell It’s certainly one that EPA has suggested (unintelligible) as a response to 

your… 
John Craynon Not just EPA, believe me. When you see the twenty five sets of comments. This 

one’s repeated (unintelligible) 
Various (unintelligible) 
John Craynon I know, we’re not doing it.  
Tom Bovard That, that, you know, this is not a list of things that we might do. This is a list of 

things that (unintelligible) we’ve shown that we’ve considered. And, if we omit 
a reasonable alternative, we could be vulnerable. 

Li Tai Balboa But, we’re not considering that at all. 
Unknown Exactly. 
Tom Bovard We’re considering or rejecting it.  
John Craynon We have to consider it under NEPA. I will tell you (unintelligible) 
Tom Bovard We have to show where aware (unintelligible) 
John Craynon If we don’t (unintelligible) 
Various (unintelligible) 
Unknown SMCRA don’t have anything that you can do things under clean water act.  
John Craynon I understand . 
Unknown So why would they (unintelligible) 
Tom Bovard Because it’s a reasonable alternative (unintelligible) 
John Craynon It is a reasonable alternative.  
Tom Bovard Except we could do it, if we choose to do that.  
Various (unintelligible) 
Tom Bovard I know you do. And, as your attorney, I suggest you need to have it in.  
Various (unintelligible) 
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David Bell (unintelligible) thank-you very much for consulting with us and, oh, by the 
way. 

Unknown You should use waters of the U.S. (unintelligible) 
David Bell So, I’ve characterized it like this. Adopt EPA COE’s definition of streams, 

dash, dash, waters of the United States, dash, dash to define streams regulated 
under SMCRA. 

Various (unintelligible) 
Bill Winters Joe doesn’t want that. 
John Craynon I know Joe doesn’t want that. 
Various (unintelligible) 
Tom Bovard I mean, I’ll talk with him about it. This is not about what he wants, this is about 

what we have to (unintelligible) 
Various (unintelligible) 
Tom Bovard Yeah, we’re not going to abandon mountaintop mining, either.  We know Joe 

doesn’t want that either. But, we have to show that we looked at these things.  
David Bell O.K. 
Steve Gardner Hey, John. I hate to back up but on the permit coordination, I think that John 

Morgan had a good point. Looking in his comment on transparency earlier and 
the data, could there be a point put in there about requiring standardization of 
data management between agencies and states? 

John Craynon We can’t require anything with the other agencies.  
Steve Gardner Well… 
Li Tai Balboa But, you can establish (unintelligible) 
Steve Gardner In the same vein of the (unintelligible) coordination.  
Randy Sosa You’re looking (unintelligible) 
Various (unintelligible) 
John Craynon O.K. let’s put a bullet in there, data… 
Steve Gardner Standardization of data management, something like that.  
John Craynon Enhance data management and sharing.  
Steve Gardner John, how did you, how were you trying to phrase that earlier? Because, I think 

that’s a good point. It’s a real problem.  
Various (unintelligible) 
Steve Gardner For both of the environmental (unintelligible) and the industry. Trying to use 

data back and forth. 
John Craynon I like that.  
Jose Sosa We face that all the time with OSHA and EPA. I mean, that’s, that’s… 
Steve Gardner We ran into that in watershed projects. Trying to go back and use data USGS... 
Li Tai Balboa We’re not looking at data collection. We’re looking at data standardization.  
Tom Bovard Data standardization. 
Steve Gardner Which is collected under SMCRA (unintelligible). 
Li Tai Balboa Yeah, so… 
Joe Zaluski Data collection and standardization. 
Various (unintelligible) 
Jose Sosa …the thresholds, the standards that you’re using in the permit process aren’t 

consistent with what you have in the other regulations.  



Filename: 06.08.10 Kickoff - 04 
Description: Kick-off Meeting, June 8, 2010 
 

25 
 

John Craynon What I want to do is… 
Li Tai Balboa And the public regulatory agencies and the public.  
John Morgan Instead of putting the and after collection, put to enhance sharing  among 

regulatory agencies and the public. 
Li Tai Balboa Standardized data collection to enhance… 
Steve Gardner It’s the data management once the data’s collected. Once it’s filed and 

submitted. That right? 
John Craynon You’re not standardizing the sharing.  
Li Tai Balboa Standardize… 
John Craynon (unintelligible) 
Li Tai Balboa Standardize data collection… 
Tom Bovard …and enhance sharing among regulatory agencies.  
John Morgan In order to… 
David Bell Something like that? 
Various (unintelligible) 
Joe Zaluski Not just the collection. 
Steve Gardner How it’s filed.  
Joe Zaluski Right. 
John Craynon Collection management.  
Various (unintelligible) 
Joe Zaluski Collection and management… 
Li Tai Balboa How bout, how about just say data management? Yeah, standardized data 

management…. 
John Craynon The whole point about data collection (unintelligible) 
Li Tai Balboa O.K. 
John Craynon Is if we standardize where, and when (unintelligible) 
David Bell One for you and one for you and one for you… 
Li Tai Balboa O.K. that’s fine. Let’s go. 
John Craynon O.K. we finished. 
Li Tai Balboa O.K. let’s go back, let’s go to how do I submit comments.  
Various (unintelligible) 
John Craynon Nothing should change but other than (unintelligible) Arizona change to 

Farmington, New Mexico. 
Li Tai Balboa And, open house, lower case. On the first open houses on the, and, O.K., and on 

top, right there.  
John Morgan Also, next one down. I think we need to put in after open houses will provide  

an opportunity to the public to review (unintelligible) and provide both verbal 
and written comments.  

Li Tai Balboa O.K. 
David Bell Did we confirm your websites address? 
Li Tai Balboa The website is, I would just leave OSMRE dot gov. And, I’m sure there’s going 

to be a, a little… 
Cynthia De 
Jesus 

Hyperlink. 

John Craynon There will be a (unintelligible). 
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Cynthia De 
Jesus 

Hyperlink 

John Craynon (unintelligible) stream protection or something like that.  
Li Tai Balboa O.K. (unintelligible) how do I request participating as a cooperating agency? I 

think that everything’s correct there. (unintelligible) Are we O.K. with this as it 
stands? John? (unintelligible) Steve? John? (unintelligible) O.K. 

John Morgan Somebody’s got to read it to actually make sure it all makes sense how it’s 
written (unintelligible). 

Various (unintelligible) 
David Bell I think Sterling should. First, he’s gone and he signs it.  
Various (unintelligible) 
Li Tai Balboa Could you save it for me, Dave? And, I’m going to print it out. And,  
Jose Sosa We can also take it and review it on our own and if we have a final comment 

before he (unintelligible) 
Various (unintelligible) 
David Bell Let’s try (unintelligible) without all the redline strikeout. 
Li Tai Balboa Yes. Please.  
John Craynon Save it as a final. 
Li Tai Balboa Save it as a final. 
David Bell (01:20:03) I’m going to change the date. Today is six eight.  
Li Tai Balboa O.K.  (unintelligible) this is our draft website page. I’d like you to take a look at 

it and provide comments on how you feel we can better address the public and 
provide them information of what we want in the notice of intent in here by 
Friday? Or actually, by Thursday.  Close of business Thursday.  

Tom Bovard One thing that we definitely need is a (unintelligible) long term pollutional 
discharges.  

Various (unintelligible) 
Tom Bovard (unintelligible) as one of the links.  
Various (unintelligible) 
Tom Bovard In the AMD policy statement that we just (unintelligible) 
John Craynon The march thirty first (unintelligible). 
Various (unintelligible) 
John Craynon It’s, it’s right there on the website. We just have to (unintelligible). 
Li Tai Balboa (unintelligible) tell me about it.  
John Craynon Because, I’m not willing to  (unintelligible). 
Various (unintelligible) 
Li Tai Balboa (unintelligible) You got me doing everything.  
John Craynon Well, you’re the one that works with the webpage guru. 
Li Tai Balboa (Unintelligible) like twenty five cents an hour now .  
David Bell Hey, we’re getting pretty close to the point where you’re going to be paying.  
Various (unintelligible) 
John Maxwell But, it makes up for all the extra hours you have to work, right? 
David Bell (unintelligible) and the final version of the (unintelligible). And, they’re both 

marked six eight.  
 O.K. so, C-O-B Thursday get your comments on what should (unintelligible), 
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all of you, I really value every single one of you. (unintelligible)  
Various (unintelligible) 
Jose Sosa Please send them to Jeanne and Jeanne will consolidate, and get one document 

and we’ll get that over to Li Tai.  
Li Tai Balboa Right. And, I guess one of the things I want to identify who sent in each 

comment. Cause that way you can go back though them.  
Josh Jenkins That’s the question. Do we want to be conflict,  I mean, people might comment, 

you might get three people, four people commenting on the same thing and it 
might be, I don’t know how you want to see (unintelligible) 

Jose Sosa No, (unintelligible) we can take a look at the comment and before we go final 
we’ll actually distribute to everybody say, this is the complied list of all the 
comments. Take a look at it final and then we’ll go shoot it over to… and 
actually you can, you know, you get, we’ll talk to Jeanne make sure that you 
all… so, you and I can take a look at it real quick.  

Li Tai Balboa O.K. And, next thing I want to cover before the director comes in is this 
document. And, I think a lot of these things we can start on now.  

Joe Zaluski Which document are you.. 
Jose Sosa We’ve already started.  
Li Tai Balboa This one here? It says that OSM, OSM inquiries related to stream protection 

measures. 
Various (unintelligible) 
Unknown Some of the locations will be changed. 
Li Tai Balboa Some of the locations? 
Various (unintelligible) 
Unknown Just sticking with the one location in West Virginia. Because, with the 

unemployment rate so high and (unintelligible). 
Li Tai Balboa Did you folks here that? 
Unknown No. 
John Maxwell Strike Beckley. 
Unknown I feel, personally feel, we should not do Beckley just because of the 

unemployment, just a hostile crowd (unintelligible) not a good idea at all. 
(unintelligible) 

David Bell Would that be a significant source of comments on this rule? 
Li Tai Balboa I’m going to defer that to… 
David Bell Because what you’re raising is, perhaps,  a security issue and that doesn’t mean 

you just don’t go there.  
Li Tai Balboa And I, and I think one of the things that’s kind of vague to folks, I don’t know 

if any stated that we were not going to do public meetings but we’re going to do 
(unintelligible) 

Unknown Yes, (unintelligible) you did. Yes, you did make that.  
Li Tai Balboa So… 
David Bell Is there some place, not Beckley, that’s in the same region? I mean, they 

expected a lot at Charleston, they expected a huge crowd when they pulled the 
permit for Spruce. 

John Maxwell Is there one that we already have that Beckley can go to if they need to? Just so 
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they…. 
David Bell But, it’s the same population, is it not? 
Steve Gardner I don’t think it’s going to make any difference.  I think what we were thinking 

is that we’d just split it up geographically better (unintelligible) Morgantown 
because you cover Pennsylvania and Ohio and then you have Beckley, which 
would cover southern West Virginia and Virginia. If you wanted to eliminate 
Beckley, I’d just go to Charleston and eliminate Morgantown. 

John Morgan I wouldn’t do that just because of Maryland and Pennsylvania. 
Li Tai Balboa So, I, I mean… what’s your opinion about eliminating Beckley? Let’s start with 

that. Do you think it’s a good idea based on… 
Steve Gardner I don’t think it’s going to make any difference. What’s the alternative? You go 

somewhere else in that same general area? 
Joe Zaluski (unintelligible)  They’re still going to show up. 
Unknown I mean, that’s why I said, don’t do it at all. I mean, I’m going by what, you 

know.… 
Li Tai Balboa Yeah, the, the… 
Joe Zaluski Well, Dave’s question is important. I mean, is this a group that should be heard, 

or should be offered the opportunity to be heard in order to comply with NEPA. 
David Bell Now, does it mean you have to go to the lion’s den in order to have this little 

meeting if having it in Charleston is still making it available to that general 
area.  

Steve Gardner It would be. 
Various (unintelligible) 
John Morgan Logan will be worse. 
Steve Gardner Yeah, right.  
David Bell That’s into the jaws of the lion, right? 
Steve Gardner It’s an hour’s drive. (unintelligible) 
Li Tai Balboa I need, do you think there’s really that serious a threat (unintelligible)  
David Bell Well, that’s why I asked the question. How close those two are and if we’re 

talking about serving the same population. Those guys from Beckley probably 
went to Charleston for the EPA thing, right? And, it was orderly. 

Steve Gardner I think it’s six, one half dozen of the other. 
John Maxwell Have Beckley go to Charleston. 
Li Tai Balboa What do you think, John? 
John Morgan I think it’s probably, it might be more civilized in Charleston (unintelligible) 

deal with the crowds. But, I would still keep Morgantown. Because it is quite a 
hike for anybody in the northern part of the state and southern Pennsylvania. 

Steve Gardner Yeah, it is. And, I think we have to pay attention to Pennsylvania, Ohio and 
Maryland. And that would cover those… 

Joe Zaluski Or change Beckley to Charleston. 
Steve Gardner It’s just an hour’s drive up the interstate from Beckley to Charleston. 
Li Tai Balboa Should we do Charleston instead of Beckley? Everybody in agreement with 

that? 
Unknown I still think we should run it by the  field offices, they might have another 

location (unintelligible) 



Filename: 06.08.10 Kickoff - 04 
Description: Kick-off Meeting, June 8, 2010 
 

29 
 

John Morgan (unintelligible) would rather have the West Virginia meeting in Ohio. 
Various (unintelligible) 
Steve Gardner That come from Roger? 
John Morgan Tell Roger he doesn’t need to be there, he might change his mind. 
Steve Gardner I’d like to see Roger in the hot seat. 
John Craynon Changing Craig to what? 
Unknown (unintelligible) said don’t need to go to Craig because your folks at Craig will 

go to Gillette. 
John Craynon No, they won’t.  
John Morgan No way. You see how far that is? 
John Craynon That’s like a ten hour drive. 
Various (unintelligible) 
Li Tai Balboa Yeah, well. 
Unknown (unintelligible) dropping Craig, Colorado. 
John Craynon Dropping (unintelligible). 
Li Tai Balboa O.K. (unintelligible) Right now we have Morgantown; Charleston; Hazard, 

Kentucky; Evansville, Indiana; Farmington, New Mexico; Gillette, Wyoming; 
Bryant, Texas; Craig, Colorado; Carbondale, Illinois; and, Birmingham, 
Alabama. Let’s vote right now, do we want to drop Craig, Colorado? 

John Craynon We, we have to work with Denver on that.  
Li Tai Balboa Well, they’re saying it’s a ten hour drive and I, I… 
John Craynon It is a ten hour drive at least. Compared to Gillette. I mean, you’re talking 

western Colorado and eastern Wyoming.  
John Morgan And, the other thing about Craig would pick up some of the southwest 

Wyoming crowd if they wanted to go. 
John Craynon Yeah, the folks from Rock Springs and whatever could  (unintelligible). I mean, 

this is mostly surface mining related stuff. Not a lot (unintelligible)  
John Morgan Yeah, you’ve got seven million tons of surface mining on those two areas, 

Colorado and Utah.  
David Bell Is it Charlestown, Charles, is that right? Charleston? 
John Craynon Yeah, Charleston, not Charlestown. 
Li Tai Balboa (unintelligible) 
David Bell And if we decide, I’m sorry, about Craig. 
Li Tai Balboa Yeah. 
John Craynon In or out. 
Li Tai Balboa Yeah, we’re going to keep Craig. I’m just going to, I’ll talk to the 

(unintelligible). 
Various (unintelligible) 
Li Tai Balboa You O.K. with that, or no? 
Various (unintelligible) 
David Bell If you’re not comfortable with it, I would leave it out. You can always add it.  
Li Tai Balboa O.K..? (unintelligible) 
David Bell If you put it in this notice and you drop it, then somebody may ask why.  
Li Tai Balboa How much does that affect our ninety seven percent? 
John Morgan It takes out one point five percent. Oh, sorry, four point eight percent of 
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production. So, ninety nine point seven down to ninety five.  
David Bell (01:30:30) Don’t you think it’s better to leave it out and then add it later than to 

(unintelligible). 
Josh Jenkins Yeah. 
John Maxwell And, if there’s no comment, or little comment… 
Unknown David, this is the last time we get more feedback from our folks this afternoon. 

(unintelligible) 
Li Tai Balboa That, That’s not the issue. The issue is, is that it’s five extra meetings that we 

hadn’t programmed and we hadn’t costed, have to be, (unintelligible) modded. 
Unknown Right, but I would hate… 
David Bell We’ll cost it out anyway. How about that? We’ll cost it out, I’m sorry, I 

shouldn’t say that. If that’s all right with you, Jose, we can cost our Craig so 
that if it does come up it can be added. You’re not going to issue a mod, you 
know, tomorrow, right? I don’t, I mean, Nancy’s not even here today.   

Li Tai Balboa Right, and Nancy’s not going to be here for the next three weeks.  
David Bell So, you have to move quickly one way or the other.  
John Morgan I think the only thing, just thinking ahead is, if we going to back out with a draft 

EIS and (unintelligible) public hearings on that. You might want to consider 
that these are probably going to be the same entire places, plus D.C., that you’re 
going to want to go for those.  

David Bell Good point. Yeah, we made the, at least in, in that schedule, the scoping and the 
public meetings were coextensive. They were the same locations.  

John Morgan Cause if you use the logic to get to where you’re going to go for a scoping 
meeting, it would be difficult to come up with a different logic of where else to 
go afterwards.  

Various (unintelligible)  
John Morgan San Francisco, Chicago, D.C. 
John Craynon Honolulu. 
David Bell Or, you might actually cut the list down, based upon the response you got on 

the scoping (unintelligible). That would be one criteria.  
Unknown Yeah. 
David Bell If two people show up, we’re sure as heck not going to go spend (unintelligible) 
Li Tai Balboa Right, if, if…. In fact I’d like to keep the public meetings stuff out, until, until 

we get to that bridge because we might not get (unintelligible)…  
John Morgan Any comments.  
Li Tai Balboa Yeah, so… 
David Bell So, shall I omit Craig for the moment from this document.  Or, do you want… 
Various (unintelligible) 
Bill Winters Well, we’re still considering it.  
John Craynon Yeah, we’re still considering it. But, if you take it out of the document, we can 

always put it in.  I think the point is, if we put it in there and we end up not 
going, it’s going to look like there’s (unintelligible) 

Li Tai Balboa Well, it’s… 
John Morgan You’re hiding something from Colorado. 
David Bell And, you may get comments in response to this that say, we think you ought to 
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put somebody in Colorado, too.  
John Craynon My guess is you’re more likely to have somebody say we ought to come into 

Montana. But, for no apparent reason other than the fact that… 
Bill Winters (unintelligible) 
John Craynon They might, but I … 
Bill Winters They got a better chance with (unintelligible) Montana (unintelligible) Gillette 

(unintelligible)  
John Craynon Oh, you’re right. The people … 
John Morgan (unintelligible) 
John Craynon Cause they just go right down the (unintelligible). I mean, that’s the other 

problem, getting to Craig, getting to Gillette from Craig, you just can’t really 
get there from (unintelligible).  

John Morgan Across New Castle (unintelligible) 
Li Tai Balboa Just (unintelligible) and I’ll take it out. 
David Bell Oh, I’ve already, I’ve taken it out. (unintelligible) 
Li Tai Balboa (unintelligible) We’ll put it in if you need it then. O.K. Let’s review this a 

second, this sheet. Cause this is something that you can start getting 
(unintelligible) information on.  

Various (unintelligible) 
Steve Gardner Which one was it again? 
Li Tai Balboa This one. OSMRE requirements related to stream protection. I have to provide 

you with state contacts. And, I’m going to try to get that to you by Thursday,  
Friday at the latest. If you can look at this, on the first one, the 402 permit, 
permits, do you feel that this is something that you can start on now? I mean, I 
think it is, actually. You can start this, start getting this information now, right? 

Jose Sosa Absolutely. That’s… 
Li Tai Balboa You guys back there, Steve? 
Steve Gardner I’m still looking for it. 
Li Tai Balboa Yes? On everything (unintelligible) A through F, you think you can, you can 

start getting that now? 
Ann Shortelle (unintelligible) 
Li Tai Balboa Yep.  
Various (unintelligible) 
Li Tai Balboa O.K., good. Good. On section two, Steve, are you there? Do you have… this is 

something you guys are going to have to coordinate. Because then, you’re 
going to have to coordinate this. But, I just want to hear through the, from the 
subs right now, if it’s information that they can readily get, start getting now. 
Cause these are essential parts of the EIS. 

John Morgan I’d say (unintelligible) two B, no.  
Li Tai Balboa Two B, no? 
Joe Zaluski I would agree. 
John Morgan Yeah, I don’t think it exists. And, that’s been part of the problem. There has 

been no, very little monitoring going back (unintelligible) mitigation projects 
that know about. I mean, I think you need to go back through and look at 
mitigation, what’s gone to mitigation  (unintelligible), what’s gone to individual 
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projects. And then, probably ask each (unintelligible) specific permits numbers 
and mitigation plans. But, you almost got to know the mitigation plan before 
you can ask about success criteria. And, that’s huge (unintelligible). 

Bill Winters (unintelligible) what I was going to ask about, John. I talked to the Corps last 
(unintelligible), and they actually had gone back through, like, the past seven 
projects and had done a post-mortem analysis. So, this might be something we 
can simply ask the Corps. Because they (unintelligible) get that from them. 

Joe Zaluski This is from individual Corps offices, right? 
Various (unintelligible) 
Ann Shortelle (Unintelligible) if they did that, that would be a really good win for us. Because 

otherwise it would be (unintelligible) 
John Morgan Do you know how many hundreds of projects (unintelligible) I mean, there 

must be a thousand mitigation plans, at least. (unintelligible) mitigation plans.  
Ann Shortelle Yeah, but they’re talking about if they’ve done some kind of a random 

sampling of, of their projects to see…at least to pull together. Because, 
otherwise it’s going to be impossible.  

Joe Zaluski Aren’t you also asking what the standard is to issue a 404 here? I mean, what 
will, do they need to approve a plan? And, what standards do they have? And 
you’re, John’s right, we can’t get that. We don’t know what they are. 

John Morgan They  don’t know what they are. 
Joe Zaluski Yeah, we can’t design for it.  
Li Tai Balboa O.K. 
Joe Zaluski Right now. 
Li Tai Balboa So, two B is a no, no. Maybe you can get it. (unintelligible) That’d be great. 

We’re going to take over two B then. A and C you guys are comfortable with? 
O.K. Number three. 

John Morgan I don’t think so. 
Li Tai Balboa You don’t think so? 
John Morgan I mean, A, each Corps district is so different from the other, there are 

(unintelligible) I think, you know, I haven’t seen any permits recently from, I’d 
say, New Mexico. So, (unintelligible) a lot more information to get at what 
each individual Corps district is thinking about those.  

Li Tai Balboa On two A and B? 
John Morgan Yeah. 
Li Tai Balboa O.K.  
Ann Shortelle That two A is going to be wishy washy (unintelligible). 
Li Tai Balboa Really? 
Ann Shortelle Oh, yeah.  
Li Tai Balboa O.K. We can try , we can try … 
Bill Winters I think that’s why (unintelligible) OSM together. 
Li Tai Balboa Yeah, we can try that.  
Bill Winters Let’s see, we can just call the Corps and ask about that.  
Li Tai Balboa O.K. you’re O.K. with two C? 
John Morgan It could be a very simple answer. (unintelligible) 
Li Tai Balboa Well, I mean, if, if that’s, if that’s what it is. But, we need, you know, it’s, 
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it’s… 
Bill Winters That would be better coming from you guys than us. 
Joe Zaluski Non-existent.  
Steve Gardner The coordination process had just begun and they’re still trying to work through 

that.  
John Morgan And, ECP only applies to regions three, four, and five. 
Various (unintelligible) 
Steve Gardner And, going back to A, cumulative impact assessments is also very new. And, 

Louisville District’s the only one that’s really done anything on that.  
Li Tai Balboa (01:40:10) O.K. 
Steve Gardner It might have been something West Virginia attempted in Huntington but it’s 

still in flux because of EPA.  EPA’s held up the cumulative impact assessment 
process. There is a process… 

John Morgan I mean, I don’t want to say that the information and some things you should be 
getting is hard to understand what the Corps’ looking at, but I almost get the 
feeling that until we understand which particular alternatives and the defined 
environment we’re looking at, do we need all this information anyway? I mean, 
what, what are you really looking at the Corps’ mitigation plans for unless 
we’re trying to say it’s, there’s a question, is it possible to achieve stream 
restoration as being the question rather than is a potential mitigation  plan for 
rebuilding a dam somewhere in West Virginia completed or not. Because, that’s 
really irrelevant to what we’re doing.  

Bill Winters I think the first point, the first part of that is accurate. Because what we’re going 
to call it stream restoration and they call it stream mitigation. So, there’s a 
difference in natural overlap there. And, we need to understand what is it that 
they do, how does it conflict, overlap, complement what we’re talking about 
doing? 

Steve Gardner (01:41:27) (unintelligible) maybe look outside of the norm here into the other 
areas of stream restoration outside of the coal fields. And, what are those 
standards of success that are being used. Because, stream mitigation and 
restoration is being done all over the country.  

John Morgan Highway projects and (unintelligible). 
Bill Winters (unintelligible) whole list of references. According to her, a thousand of them.  
Steve Gardner (unintelligible) stream restoration (unintelligible) possible. 
Bill Winters According to here. 
David Bell Can I ask, what’s the source of the questions? I mean, where did the questions 

come from? 
Unknown (unintelligible) 
David Bell O.K., from OSM. And, as it relates to the EIS process… 
Li Tai Balboa We would like to see these issues addressed in the EIS. 
David Bell So, in terms of the process and associated methods for cumulative impact 

analysis, you want to delve into the 404 and 401 permitting process to see how 
they, how the Corps of Engineers addresses that? 

Li Tai Balboa We want to explain it and see the differences in districts. (unintelligible) the 
whole process of the MOU is our coordination. Well, the whole essence of the 
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MOU is how we coordinate all these things. O.K. and, I guess we would have 
to explain it. I’m not saying that it’s going to be the backbone for our 
alternatives or anything. But, it does have to be explained, because they are a 
part of the MOU. 

David Bell Right. But, the MOU isn’t the object of the EIS. 
Li Tai Balboa That’s correct. The MOU (unintelligible) 
David Bell So, you know, it sounds to me like that sort of dialog could take place in the 

IWG and would certainly be a perfect venue for it. But, when you start talking 
about the Corps’ cumulative impact analysis processes, for whatever the Corps 
does, and it’s not just, you know, mining, 404 permits for mine activities, its 
404 permits for all kinds of water-related activities. It could get very confusing 
and they could be totally different, depending on the kind of thing that we’re 
talking about. And while you might be able to narrow it, it may not be your 
cumulative impacts analysis process or way of thinking of it, because your rule 
is different than the 404 permitting process. 

Bill Winters How do we, how do we distinguish between similar process that may or may 
not accomplish the same thing. Because, I think the thought here is how do you 
develop a stream restoration guideline (unintelligible) performance standard if 
they’re not going to conflict with existing Corps mitigation performance, you 
know. Basically, (unintelligible) permit. So, how do we not conflict with those 
unless we understand it? 

John Morgan That’s a different question. 
David Bell Yeah, I think, that’s, that is a different question. Part of the answer to the 

question, I think, comes in the, in OSM going through the analysis and inviting 
the cooperating agencies to comment. That’s what their job is, to say, well we 
think this is the way we do it and what you’re suggesting conflicts. And, we 
would change it this way or that way or suggest (unintelligible). 

Bill Winters So, you’re saying instead of us doing the analysis, which I think 
(unintelligible), you’re saying let’s lay out the way we see it, let the 
commenting agencies come in and do this.  

David Bell Do their homework. That’s their due diligence.  
Bill Winters What about if the Corps is not one of them? Remember the Corps is 

(unintelligible)  
Li Tai Balboa The Corps is not a cooperating agency.  
Josh Jenkins They may not be a cooperating agency, but they will certainly review this.  
David Bell They should. 
Josh Jenkins And comment, right? 
Li Tai Balboa (unintelligible) as of now, they don’t have the resources to devote to review 

this.  
Josh Jenkins They’re not even going to comment on it. 
Li Tai Balboa As of this moment, that’s what I understood from (unintelligible). 
Bill Winters That’s why we kind of designed these questions, to understand big tenets of the 

clean water act because EPA can handle a part of it, but maybe EPA can handle 
the Corps’ part. 

Li Tai Balboa (01:45:49) I’m not, I’m not comfortable with that. 
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David Bell Wow. 
Various (unintelligible) 
Bill Winters Do you understand what we’re trying to get at here? We don’t want to develop 

a rule that conflicts with existing clean water act stuff, whether it’s 401, 402, 
404. And, yet a big junk of the clean water act folks are not there 
(unintelligible). 

John Morgan But, I think that… 
David Bell Then that’s a failure of the interagency process and OMB ought to be engaged.  
Li Tai Balboa OMB is engaged and they know what’s going on. 
David Bell This point ought to be raised to them to the extent that it is in fact a real issue. 

But, I agree with you, Josh, I’d be surprised if the Army wouldn’t comment in 
some form or fashion. 

Li Tai Balboa They, they’ve been given numerous… 
David Bell As the Chief of Engineer said, we’re not playing in your game or the head of 

the regulatory. 
Li Tai Balboa This is, this has been, this has been. 
Various (unintelligible) 
Li Tai Balboa There have been numerous meetings, there is correspondence. And the last 

meeting we had, and this was in front of OMB, they kept on saying well, we 
see, we can (unintelligible) give you something by May the twenty eighth. And, 
it was our understanding that they were going to provide somebody, but they 
didn’t. So, they said that they don’t have the resources to provide us 
(unintelligible) 

David Bell I’ll tell you... 
Li Tai Balboa Because they’re working on two rules themselves. And, they were really short 

staffed.  
David Bell Isn’t everybody. I mean, you would make the same argument. Short staff, short 

in funding. So… 
Li Tai Balboa It is what it is, and we have to work with it. So, how do we, you know, how do 

we navigate through this without having them as part of, you know, the 
reviewers? We have to be cognizant of what they do to make sure that we’re 
not repeating the same steps. 

David Bell In a sense, though, we need their cooperation and involvement to define their 
cumulative impact analysis process for this kind of an activity.  

Li Tai Balboa Well… 
David Bell And, if they’re not willing to engage on a review and comment basis, I’m not 

sure they’re going to look kindly to us walking in saying we’d like a meeting on 
how you do this kind of stuff. 

Bill Winters Dave, there’s a lot more, there, we need to talk to Joe about this. There’s a lot 
more. I’m thinking back to my last (unintelligible). There’s a lot more to this. I 
think what we’re seeing is indicative of some other things. Let me talk to Joe 
about this. 

Li Tai Balboa O.K. 
Bill Winters I think we can force the issue. 
David Bell You know, the Obama Administration has taken this on. OMB works for them 
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and their job is to integrate interagency coordination. And, one of the things 
they do is make sure all of the players are at the table. And if the Corps and the 
Army are unwilling to play and it creates a problem for you, then I think that 
needs to be teed up for resolution (unintelligible). 

Li Tai Balboa (Unintelligible) problem (unintelligible) right now is, they only feel that the 
MOU only covers the Appalachian Region. And, you know, they, they don’t 
feel that we should be addressing, you know, making a nationwide rule. 

Bill Winters (unintelligible) part because they are, I don’t know what the correct word is, but 
they are suddenly backing out. And, that’s why I think there’s something that’s 
bigger that (unintelligible) This seems consistent with them. (unintelligible) 
MOU because they don’t want to commit to the time frame, they don’t want to 
commit to things. (unintelligible) How are all the rest of us going to commit to 
the timeframe, but you’re not? (unintelligible) Let me talk to Joe about this.  

Jose Sosa Yeah, because I think it’s what, it goes back to what David said. There’s got to 
be somebody above the, the Army, not even the Corps, above the Army if the 
administration says you will do this, somebody’s got to come in and say Mr. 
General you will go ahead and assign somebody to take care of this issue. I 
mean, it’s, you know…. 

Various (unintelligible) 
David Bell I, I just don’t, I see this as being very difficult for us to undo, unwind, and get 

to the bottom of things. If the, if it’s at the interagency level that there’s a 
problem. The contractor’s not going to able to come in here and sort it all out. 
And, to the extent that, let’s just say we were able to write words that describe 
the Corps cumulative impact analysis methods and process (unintelligible) I 
have no idea (unintelligible) 

Joe Zaluski I’ll pay for a copy of that. You can’t get it. 
David Bell We’d be spending an inordinate amount of time examining somebody else’s 

stuff, not yours. Which is what we should be… 
Steve Gardner And, one more observation on this, I’ve been intimately involved in cumulative 

impact assessment process over the last two years in the Louisville District. 
And, they’re the only district that required cumulative impact assessment for 
404 permit, (unintelligible) were the first. And, they got trumped, or slapped, by 
EPA. And, I think, maybe what’s going on is they’re backing out because EPA 
has ruffled their feathers.  

Li Tai Balboa I’ve heard that. (unintelligible) I’ve heard that.  
Various (unintelligible) 
Steve Gardner Putting two and two together right now. That’s what’s happening.  
Jose Sosa Let’s see if, that, again, that’s, that’s a district, you know, in a very large, that’s 

a very minute, you know, point. They appointed the whole, in a big population. 
And, if you got to escalate it to the division and to the Chief and then to the 
Army and the secretary and then OMB, somebody’s got to take care of this and 
say, everybody come to the sandbox, let’s play. Let’s get this thing done. And, 
to me, that’s the bottom line.  

Steve Gardner And those of us with the industry for the past several years have been saying 
that. Somebody put everybody in a room together and work it out.  
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Randy Sosa (01:51:39) Lock the door.  
Steve Gardner Yeah. 
Li Tai Balboa O.K. We’re… let’s see what we can get out of this. O.K., O.K., so we’re 

throwing out two all the way. Correct? 
John Maxwell Yep. 
Li Tai Balboa Three? 
Jose Sosa I think I heard that three, four and five were pretty much the same.  
Li Tai Balboa (unintelligible)  
Bill Winters Three, four and five are SMCRA. 
Li Tai Balboa Yeah. 
Bill Winters One and two are clean water act. 
Li Tai Balboa One, one was doable. Is that correct? 
Ann Shortelle I think it’s much more straight forward than two. 
Li Tai Balboa O.K. Forget about two. Let’s see, three? 
Steve Gardner Three is CHIA, right? 
Li Tai Balboa Yep.  
Steve Gardner O.K. Course, West Virginia has a acceptable CHIA process right now. 

Kentucky just, I was part of the interagency industry task force to work on 
CHIA there. And, that just got put on hold because of a Sierra Club lawsuit. So, 
the CHIA process in Kentucky is suspended. 

Bill Winters Well, what have they done until they suspended it? 
Steve Gardner In nineteen eighty two, PhD student (unintelligible) Kelly developed a Fortran 

computer model to do CHIAs. The state adopted that. Came up with one CHIA 
that was done, and that was it.  

Bill Winters I think they have some CHIA watershed (unintelligible) done. They divided the 
state up into sub-CHIAs. They’re huge.  

Steve Gardner Yeah, (unintelligible). 
Bill Winters (unintelligible) a little bit of data and that (unintelligible)  
Steve Gardner They ran the model, predicted how much mining was going to done. And, came 

up with the cumulative hydrologic impacts from that model. And that’s where 
they were challenged by the environmental groups and that’s what resulted in 
the interagency industry task force to develop a new CHIA model for 
Kentucky, which was done. And now that’s being challenged, and they’ve, in 
fact, we were supposed to meet this week to implement it. Or, last week 
actually. It got put on hold because of the lawsuit. 

Bill Winters Well, to give you the answer for Kentucky is (unintelligible) basically 
(unintelligible) don’t have one. 

Steve Gardner West Virginia has a system that’s acceptable to OSM. (unintelligible)  
Various (unintelligible) 
Li Tai Balboa So, so can we start working on three? I mean… 
Steve Gardner I would think so (unintelligible)  
Various (unintelligible) 
John Morgan And, I don’t where CHIAs are in Wyoming.  I think (unintelligible) EIS based 

with BLM. 
Steve Gardner (unintelligible) OSM should have a good description of the CHIA process in 
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each of the states.  
Bill Winters The field office may. 
Steve Gardner (unintelligible) Cause that’s part of the program evaluation.  
Li Tai Balboa O.K. we’ll get you field office contacts to, to… 
Various (unintelligible) 
Bill Winters (unintelligible) I can tell you specific people to call in each of the states. 
David Bell By Tom, nice to meet you. 
Li Tai Balboa O.K. so, we’ll get you the contacts for the states. So, three is doable? 
Various (unintelligible) 
Li Tai Balboa O.K. Let’s go to four. Again, we’ll get you contacts. How do you feel about 

four? Anything there that is not doable? 
Bill Winters Four B should be form and function, not structure and function.  
John Morgan I think D really goes over to the AOC conversation because it’s a fill 

minimization issue, not a stream protection. 
Li Tai Balboa O.K. 
John Morgan The second half of it. 
Li Tai Balboa (unintelligible) 
John Morgan Yeah, before (unintelligible) 
Steve Gardner (unintelligible) probably know the answer to this, but it any of that information 

included in state oversight? 
John Craynon We have not completed our oversight (unintelligible). 
John Morgan In your working papers, is there anything in there which would be useful? 
Steve Gardner In the past has it been in your annual reports? 
Bill Winters I don’t believe (unintelligible). 
Li Tai Balboa How about, what you don’t see is achievable, we can help try to get 

(unintelligible) is that O.K.? I’m hearing nothing.  
John Morgan We don’t know who it’s directed to.  
Li Tai Balboa To all of you back there. (unintelligible) 
John Craynon All ya’all. 
Various (unintelligible) 
Li Tai Balboa O.K. Why don’t, why don’t, why don’t we do something. Why don’t you look 

at this on your plane flight and then get back to Jose. We really need….. 
John Morgan (unintelligible) step on Jose’s toes, I hope. It just seems to be that the project 

management plan, which is really the next step in our process will be defining 
as to what these areas are and who’s going to get the data from where. And, 
(unintelligible) putting the cart before the horse a little bit. Because, you 
haven’t approved the project management plan.  

Li Tai Balboa No, we haven’t. And, I guess my thing is I want to move this as fast as possible. 
So, why (unintelligible) 

John Morgan And, you’re getting a blank stare because we don’t know within our group 
who’s (unintelligible) that responsibility. I mean, I can do six and seven, but 
that may not be the way Jose wants us to….. 

Jose Sosa Right, and I think that that’s, as she say, we have, we got to look at the project 
management plan, try to start, you know, putting the, and we have, in broad 
brushes, I guess, or strokes define what everybody’s doing. But, we got to, we 
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got to refine it, get everybody, you know, ready to go with this and, and go 
from there. Are you guys going to want to look at the PMP prior to, to us 
engaging and approving that? You know, discuss the…Li Tai Balboa 

Li Tai Balboa I’m just kind of scared where the time constraints, everything that we’re doing. 
I’m, I’m just kind of scared of the time constraints. 

Jose Sosa That’s, that’s a given. But, at the same time, I mean, we cannot create time, we 
got to… 

Li Tai Balboa The PMP is due when? 
David Bell Thirty days after the… 
Jose Sosa …from the NTP. 
Li Tai Balboa (02:00:02) Can you speed that up? 
Jose Sosa We’ll try to work on it, but, I mean, the PM, again is, is stuff that we need to, 

you know, we get a feel for what it is you want to do and now we go back…. 
David Bell It’s the whole, the PMP is the organization structure for us to work together to 

move forward. 
Li Tai Balboa I understand. 
David Bell Right. The public involvement plan, which is also not mentioned in the RFP, 

but is a critical component of the plan for moving forward, has a lot of moving 
parts. And, a lot of folks need to be on message.  

John Maxwell On your side and our side. 
Li Tai Balboa O.K. 
David Bell Exactly. 
John Morgan And, we don’t have a draft rule. 
David Bell We don’t have a draft rule, we don’t have a purpose and need…  
Li Tai Balboa (unintelligible) by Wednesday, the draft rule will be on your site on 

Wednesday. 
David Bell O.K. But, that’s just another, another data point. Purpose and need’s very 

important. That’s chapter one. We should be concentrating on what the purpose 
and need is of this effort. Because that tells us where we’re going. Chapter…. 

John Craynon And we will also give you our draft purpose and need statement.  
David Bell O.K. Because it’s changed from the RFP. You know, chapter two is going to be 

the description of proposed action and all the alternatives. We just did a quickie 
community, you know, sort of, put it in a notice, but the description of proposed 
action and alternatives really requires some thought. Because it then forms the 
basis for the technical folks to do the analysis for the affected environment and 
the cumulative impacts chapters. So, if we don’t have those basic pieces down 
and pretty solid, we will be wasting time instead of saving time.  

Bill Winters I have a question. Would it help if we took the next half an hour and made 
(unintelligible) to do list (unintelligible)? It sounds like you guys need some 
information before you take off and I know that we need some information 
before we take off. (unintelligible) 

Various (unintelligible) 
Randy Sosa (unintelligible) The yellow highlighted items was what we were going to need. 
David Bell No. That’s all the things where DOI has an action, if you will, in a schedule. 

What I put together as the topics for discussion actually has, introduction, roles 
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and responsibilities, O.K., we’ve introduced each other. You know, what’s your 
overarching vision, we got that from the Deputy Director. Organizational 
structure, how we organize. Legal, where are they in this and where are they 
going to play? Tom came second day. Cheryl’s coming, or going to be involved 
next. But, you know, one of the things, for example, when I, when I was as 
Army general counsel, if there was an issue that arose at the ground level, the 
installation, as they’re putting together and EIS, and it was legal in nature, 
scope or whatever it might be, I said, elevate it. I want to hear about it. I don’t 
want to wait until the EIS does all of this stuff and they you forward it up for 
review and I got to go, you guys are crazy. 

Li Tai Balboa O.K. What do you need from us? Let’s start with that.  
David Bell Do you have, does she have this list? 
Jose Sosa Yes, she does.  
Li Tai Balboa I don’t. 
Jose Sosa Yes, you do (unintelligible) 
Randy Sosa The one that says topics for discussion. 
Jose Sosa You have a copy and it was emailed to you and John, last week. 
David Bell We talked about some of these (unintelligible) generally. (unintelligible) And I 

haven’t been checking them off, so I have to read (unintelligible) 
Various (unintelligible) 
Li Tai Balboa O.K. we went through the intro.  
David Bell Yes, yes. I think we’re pretty good.  
Li Tai Balboa (unintelligible) the vision. We’re O.K. with that. The Director’s going to gives 

us another little, a more extended  one (unintelligible) 
Jose Sosa And, more importantly, we’ve got to get document, the drafts of what it is that 

you intend to do. You know, with the rule, and the, cause that’s, that’s going to 
be the basis of these folks putting the documentation together. 

Li Tai Balboa (unintelligible) we’re going to get you the rule on Wednesday. I’m writing it 
down.  

John Morgan But, I mean, there are things such as, I mean, you had an internal discussion 
somewhere as to why the draft programmatic EIS was no longer adequate.  

John Craynon Right.  
John Morgan And, we don’t have any understanding of your vision as to why the 

programmatic EIS couldn’t be updated. I know (unintelligible) but there’s got 
to be a lot more to your logic that just (unintelligible) 

John Craynon (unintelligible) geographic spread (unintelligible) we didn’t feel that the 
analysis that was done to discuss the aspects in that EIS were broad enough to 
cover all of the specifics we’re talking about.  

John Morgan And, there was a legal finding for that? (unintelligible) 
John Craynon Informal discussion. We didn’t have a, a solicitor’s (unintelligible) or anything 

like that. It was just informal discussion.  
Steve Gardner Just for clarity, that’s the EPA programmatic EIS you’re talking about.  
Various (unintelligible) 
Jose Sosa O.K. Let’s address a couple of these things here. and, then we get him just to 

close it and stuff. 
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Li Tai Balboa O.K. let’s go. 
Jose Sosa The org chart, I mean, we kind of talked about it. That’s to me that’s … 
Li Tai Balboa Yeah, not a problem. 
Jose Sosa You know. Legal, obviously you’re going to have, not Tom, but the lady that is 

actually… 
John Craynon Cheryl Sylvester will be here. 
Jose Sosa Right. And she needs to be engaged. 
David Bell No, but in terms of the organizational structure, I’m sorry to go back, one of the 

important components of that is to what extent are the field offices and directors 
and those folks going to be engaged in this process. Since we are in essence 
going to be effecting, you know, it’s going to have a different impact, from my 
understanding, a different impact west of central Appalachia, right? 

Li Tai Balboa (02:06:08) O.K. O.K. Exactly, I mean, we can give you an org chart but exactly 
what it is you want us to give you as far as, you want  a commitment, hours, I 
don’t know. 

David Bell No, what I’m, what I’m  trying to get at Li Tai is an understanding of how those 
folks have been asked to play and participate in this rule making process. We 
identified one thing, which was they were going to be the face on the ground at 
the scoping meetings. And, that’s as far as we really got… 

Jose Sosa But, but David. 
David Bell (unintelligible) 
Jose Sosa But to me, to me, you know, the buck stops here. What these people do 

internally, we come to them. If they don’t deliver to use what we need, you 
know, if we say we need to go to West Virginia, we need to talk to folks… 

Li Tai Balboa We’ll get you something (unintelligible). 
Jose Sosa We come here, I don’t care from an organizational, what they do internally. 

We’re coming to you guys. If you don’t deliver to us what we need, you know, 
you follow what I’m saying? That’s, I don’t want to be dealing with twenty, a 
hundred, field offices or anything like that. 

David Bell (unintelligible) that’s what we need. So… (unintelligible) And, what about 
subject matter experts? So, for example, I heard your hydrology, you know, 
does that mean we’re coming to you for hydrological sections? 

John Craynon Single point of contact. 
Li Tai Balboa You contact me and I’ll point you in the direction of the person you will be 

going to him for hydrologic data. 
David Bell So, so normally in a process like this, part of the PMP, the project management 

set up is to identify the subject matter experts, so that the subject matter experts 
know who they can contact. Because, if every call comes through you in order 
to be able to find that person, we have a list of these people, right? 

Li Tai Balboa Yep. 
David Bell So, we just need to put that list together and so part of project management, list 

of SMEs, point, telephone numbers, email addresses. Our guys, the same thing. 
This is all part of the project plan, you know.  

Jose Sosa And, that’s something that I’m going to get you. A contact list of everybody so 
you guys have from our side the entire team and who’s the players. 
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Li Tai Balboa And, I guess one of the things that I’m kind of scared of with that, what you’re 
saying, that some of our subject matter experts might lead to something else 
that’s outside the scope of the project. And, Nancy’s not going to be happy with 
that.  

Bill Winters Why don’t we do this like we had discussed? We have two… 
Li Tai Balboa Two what? 
Bill Winters Two people outside of you, Lois and me. We don’t give him all of the team 

names, all of the team (unintelligible). We don’t do that.  
Li Tai Balboa O.K. 
Bill Winters But, the question is, is a functional question. Do you want to be the single point 

of contact to call whoever you see as the subject matter expert? Or do you want 
them to have the ability to call one of us directly? 

Li Tai Balboa I don’t mind that they call Lois, you or John.  
Bill Winters That’s what I’m saying.  
Various (unintelligible) 
Li Tai Balboa Well, I’m not interpreting it that way. My issue here is, is that if this goes 

outside your venue, which it will, I know how people are. 
Bill Winters I know where you’re going.  
Li Tai Balboa O.K. and Nancy’s pretty strict on this stuff. And, I’m not going to, going to do 

something that’s not what Nancy wants. 
Jose Sosa Well, I will say, time out, time out, because that’s, that’s, we have a contractual 

responsibility with these folks. If they do something that is outside of what I 
define within a subcontract agreement, then they have not given them a 
subcontract agreement, because it was not until yesterday that we actually 
signed a, a fraction of the budget for, and contractually, I got, finally a 
document from you saying you have a contract to do, you know, for JOHN 
MAXWELL amount of dollars to go ahead and engage in this process. So, we 
actually even came here Monday and Tuesday without a contract in 
(unintelligible) O.K. so, if they go outside of the box and they do work outside 
of scope, guess what, these guys aren’t’ getting paid. And, these people are 
smart enough, and they’ve been around the block enough that, trust me, they’re 
not going to do work… 

Li Tai Balboa I’m not worried, I’m not worried about, I am not worried about (unintelligible) 
believe me. This, I am so happy with what’s here. You can’t imagine. I’m 
worried about our side. O.K. 

Various (unintelligible) 
Bill Winters I think what she’s worried about, we have some folks on the team that are 

freelancing, to be quite frank about it. They have ideas that they don’t seem to 
run past the rest of us and somehow they find their way into documents like 
this. So, what we’re talking about is saying if you (unintelligible). If John has a 
hydro question and calls me, and I reach out to my hydro team and they, and 
then all the response come back through me, I’ll catch the freelancers. If they 
run through Lois on AOC things, she’ll catch the freelancers. John, Li Tai. 
That’s what, that’s what we’re talking about. We might as well lay it on the 
table. 
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Li Tai Balboa I mean, we have people that are going like absolutely nutsoid. 
David Bell Well then, then we would treat you as the SME point of contact of the 

particular area. 
Bill Winters That’s why I asked, do you want it to all come through you? 
John Craynon You want to spread it out, O.K. 
Various (unintelligible) 
John Craynon (unintelligible) and then policy.  
Li Tai Balboa And policy 
David Bell And so, I was going to use your AOC as an example and it sounds like Lisa 

would be the person. The question you’ve (unintelligible) 
Unknown Lois. 
David Bell Lois. The question you’ve asked us on this six A is what are your criteria to 

approve a variance from AOC. You want the EIS to address that.  
Li Tai Balboa Yes. 
David Bell O.K. We don’t have that answer. What is your policy to (unintelligible)  
Li Tai Balboa (unintelligible) The state’s policy. We’re interested in it being put in the EIS. I 

mean, we, we have to make this a document that, that we’ve looked at what 
other states are doing. We can’t just say that well, this is what we think, that’s 
it. We have to look at what the states are doing out there.  

John Morgan I mean, the key people in most of these is the states.  Or the region 
(unintelligible) 

David Bell So, you’ll be doing your coordination with the state SME.  
Joe Zaluski All but Tennessee, I guess. 
John Morgan Yeah. 
Various (unintelligible) 
David Bell So, identifying the agency SMEs is, I think a very important step.  
Li Tai Balboa Right, but on the state contacts, if it’s a, if it’s a hydrology question, I would 

always want Bill involved. No matter what. Bill is involved with everything. 
Even if the state (unintelligible) a response to you, it has to be through you 

Various (unintelligible) 
Jose Sosa (unintelligible) You can be cc’d. Let’s not stop the show because you cannot, if 

they need to talk to the state… 
Bill Winters I don’t need to be the funnel here. (unintelligible) 
Jose Sosa Well, that’s the, that’s the point also, so… 
Li Tai Balboa I just need him to be aware of what’s being done.  (unintelligible) 
David Bell You know, I would suggest that as opposed to making him the conduit. 

(unintelligible) 
Joe Zaluski Yeah, that’s not going to work.  
David Bell Then the states might, the states might clam up (unintelligible) 
Jose Sosa Steve has, Steve has some comments, also. 
Steve Gardner First of all, clarify, make sure I understood that. On this list of OSMRE inquires 

that we will make to the states, do we go directly to the states or do we go… 
Li Tai Balboa Yep. We will provide you the state contacts. 
Steve Gardner O.K. 
Joe Zaluski So if they give us an answer, that we need, we need to explore, (unintelligible) 
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want to pursue then and come to you for some background.  
Bill Winters Clarification.  
Various (unintelligible) 
Joe Zaluski But, we’re not going to ask questions through you.  
Bill Winters No. 
Various (unintelligible) 
Jose Sosa That will be, you will go, I mean, you have to sit here for the 

next….(unintelligible) 
John Craynon We wanted some single coordination; we don’t want single points of failure.  
Jose Sosa There you go. (unintelligible) 
Li Tai Balboa And, I would like to be cc’d because I do like to follow up. I know I’m not 

going to have any problems with him but with this one. 
John Craynon Yeah, she has real trouble with the boss. 
John Maxwell So, if we’re… 
Steve Gardner The next point then… 
John Maxwell …if we’re going to the states, then we’re going to want to go blind cc so they 

don’t see that you’re seeing them.  
Li Tai Balboa That’s correct. That’s correct. You blind cc me on everything.  
Bill Winters Or, just forward the response. That’s the best way around it. Then you don’t 

(unintelligible) reply and see where the bcc goes.  
Steve Gardner Is OSM going to run the interference first and let the states know they are to 

cooperate with us? 
John Craynon We’ve already pissed the states of (unintelligible). 
David Bell Well, it’s going to cost the states money, right? At some point. 
John Craynon And, and that’s why we got some push back. 
Various (unintelligible) 
Steve Gardner That’s all for right now. 
 Is the director the responsible official I take it, as far as your process is 

concerned internally? Is he going to sign, does he sign the notices in the Federal 
Register or does it, it goes to an assistant secretary.  

John Craynon (unintelligible) it, it varies. For example, the NOI (unintelligible) it was 
determined that Sterling would be the first on that signs that Federal Register 
notice. There are some Federal Register notices (unintelligible) decided that I 
(unintelligible). There are some that were signed by the assistant secretary.  

David Bell The reason why I asked the question is that it goes to time, schedule. Because 
there will be other notices that we need to produce. So, maybe we get into that 
(unintelligible) 

John Craynon As soon as you get a particular notice that’s going to need to be produced, we 
will work with Andy. We’ll figure out who the right person to sign it is and 
what the type (unintelligible) 

Joe Zaluski I hate to break up this party, but Steve and I ready to leave pretty soon and 
catch our flight. So… 

 Hopefully, so am I 
Bill Winters You’re going to catch a flight back to your house? 
Various (unintelligible) 
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Bill Winters (unintelligible) Have you guys run this Gantt chart through a critical path 
analysis so we know the critical path (unintelligible)? 

David Bell No.   
Jose Sosa We have some… 
David Bell (unintelligible) depends on schedule, discussion of schedule (unintelligible) 
Jose Sosa Bill we have, you know, Bill actually, David had put together preliminary one 

here, but we have, but again until we define and get all of the the, you know 
(unintelligible) 

Various (unintelligible) 
Jose Sosa And actually, you have all the tasks that were, that were, you know, put into the 

schedule. So, once we, once we get NTP, once we get really the things that are 
needed so then we can solidify the schedule. Let’s, you know, work… 

Bill Winters (unintelligible) 
Jose Sosa Yes, yeah. If we say, if we say the NTP’s going to be the fifteenth and we work 

the task (unintelligible) and we get the documentation, and I’ll be watching that 
one, that’s the one that I’m going to be watching with Randy and John. Making 
sure that the commitments that are, that are, you know not met one day, half a 
day, I’ll be on the phone. The way, the same way she’s doing to me right now. 
I’m going to go back and, and go back and give her, give her the very same 
medicine. So, you know…. 

John Morgan Just before Steve and Joe leave, I think the one thing we should; probably our 
biggest worry is available data and background information. I mean, you’ve 
been through your files, I mean, we know from our experiences significant 
amount of work that’s being done by EPA, by the Corps, by OSM, by the state, 
by research groups.  I mean, how are we going to get it? Where is it? What can 
you give us? 

John Craynon If, if this is, this is something my (unintelligible) the rest of my staff, if there’re 
particular kinds of information that you need and you say we know there’s this 
kind of data that’s out there, and you make us aware of it. I’ll make available 
whatever kind of resources I can. And that, I’ve been told by the director, 
(unintelligible) up to the five hundred and whatever people we have on board. 
(unintelligible) 

John Morgan So, (unintelligible) I don’t know (unintelligible) need to ask for. 
John Craynon Yeah, if you don’t know what you need to ask for, we have a little bit of a 

problem.  (unintelligible) specifics will help (unintelligible). 
David Bell But, you’ve done studies and they’re part of, perhaps, the administrative record 

in the record room downstairs that are associated with… 
Li Tai Balboa No, no, no.  
David Bell Stream buffer zone. 
Li Tai Balboa I mean we have … 
John Craynon We can give you the previous EISs. We can give you the copies that 

(unintelligible) 
John Maxwell That’s online. 
John Craynon …for the programmatic. All of that kind of stuff. That’s not a problem.  
Li Tai Balboa The reason why you’re here, is so you can tell us exactly what is needed for you 
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to do this. And, we’ll provide as much support as we can, as far as, 
(unintelligible) resources to get you the information. But, I mean, we’re looking 
at you to provide us guidance on how to move forward with this.  

David Bell Well, the RFP indicated that there would be, in essence, a data dump on 
contract award. All the data that you have. So, I guess, you know, if we start 
with that the we know what we, we can sort through that and see what we need. 
And, I’m, I actually, you guys are, you know…. 

John Morgan Let’s use a specific example. We, with all the background information 
(unintelligible) on benthics. What else, what other documents have you seen 
that rebut some of the presumptions put forward by (unintelligible)? 

Bill Winters Actually, I’ve pulled most of his references and (unintelligible). Is that the kind 
of information you’re looking for? 

John Morgan That, and any other unpublished ones that you didn’t cite, which might have a 
different… 

Steve Gardner And, a lot of that is ongoing right now. We know that Kentucky commissioned 
a study to do a peer review of (unintelligible)’s work and u work and West 
Virginia, Virginia Tech.   

Bill Winters I’ve not seen those. Maybe (unintelligible) if it’s a hydro thing, maybe you call 
me and I try to search. (unintelligible) 

Steve Gardner Those were hydro-biologic.  
Various (unintelligible) 
Bill Winters (unintelligible) if you find a list, especially if it’s a reference list, she’s very 

good and (unintelligible). 
Li Tai Balboa And, I’ll follow up and make it happen. 
Various (unintelligible) 
John Morgan (unintelligible) Wyoming, species distribution versus (unintelligible) 

conductivity studies compared to West Virginia. So there’s one size fit all. 
(unintelligible)  

Various Farewells, scheduling a follow up conference call. 
 (02:24:39) End of recording.  
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John Morgan (unintelligible) EIS notice 
David Bell The first notice of intent.  
Li Tai Balboa The twenty five? Yes, I actually think I sent that to you. (unintelligible) didn’t 

I? No, no. O.K. No, I didn’t. I sent you, I sent you the (unintelligible) of the 
outreach. O.K. (unintelligible) We can get the EISs for the stream buffer zone 
and the mountain top. Those are on, they’re online, actually.  

Bill Winters  
Li Tai Balboa The seventy nine and eighty three, I think that, that Dennis thought that they 

weren’t applicable at the end. Would you like to send seventy nine and eighty 
three…? 

Bill Winters Versions. 
David Bell If you have them. 
Jose Sosa I think, yeah. Cause, I mean, you’re going to have to provide some sort of 

history and, right? And, so... 
Randy Sosa Like they say, what’s not relevant to somebody might be relevant to somebody 

else depending… 
Li Tai Balboa O.K. On the scientific studies, what we’re going to do is we’re going to, Bill 

Winters and I are going to start contacting folks and we’ll get everything that 
we have available and send it to Jose, I don’t how you’re going to …. 

Jose Sosa I will distribute everything. And, and keep copies for ourselves.  
Li Tai Balboa One thing I, one of the things that I’m kind of wondering so that we don’t 

overlap, what do you have and you can share that with us and if you have 
anything. Do you? Or not?  

John Morgan Some studies, yes. 
Li Tai Balboa O.K. 
Ann Shortelle (02:08) You know, I have water quality things that I think would be relevant 

and I have toxicological things that would be relevant to (unintelligible) 
constituents’ concern. And, I have benthic macroinvertibrate type papers that 
would be potentially relevant. Some of them might be, but….  

Bill Winters (unintelligible) Do you happen to have a reference list? 
Ann Shortelle Not necessarily, what I physically have pdfs of, but I, what I can probably do is 

pull together a bibliography and mark, you know, kind of, we can maybe 
cross….  

Bill Winters Cause I think I (unintelligible) reference list, because that would be 
(unintelligible). 

Ann Shortelle Well, if you’ve got a reference list, send that to me. Cause then I can, I can look 
and say oh yeah, I got it, got it, got it. (unintelligible) 

David Bell It’s not that you’ve got, just that you have hard copy and want it electronically 
so that we can post up to the SharePoint site in our data (unintelligible) 

Jose Sosa Right, cause we’re going to upload all of these documents onto (unintelligible) 
Ann Shortelle Right, I understand. Yeah, but he’s saying, if he’s got a stack of hard copies but 

I have a pdf, I can put the pdf up on SharePoint and… 
John Morgan In reality, just to so we’re clear, we shouldn’t be hard copying anything. We 

should pdf anything that’s out there. Scanning it or… 
Jose Sosa Right. Let’s…. 
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Bill Winters I agree, except for (unintelligible) 
Jose Sosa Let’s go with the bibliography, the list of items that we have and then, rather 

than… 
Ann Shortelle If I have it, I’ll 
Various (unintelligible) 
Li Tai Balboa If there are things that you feel are necessary, that are kind of hard to get, 

(unintelligible) kind of get to know about it up front so we can get Debbie 
McGinnis, which is our librarian involved getting the information for you.  

John Morgan Well, my biggest worry is I think that because there’s been so much focus on 
the Appalachian states in the previous and last programmatic EIS, and 
subsequent actions since then, particularly AOC type issues, I don’t know of as 
many studies which we’ve done in the western states, Midwestern states, and I 
think that’s where I’m concerned about data sources (unintelligible) to some of 
the field offices or anybody (unintelligible) what they got, what (unintelligible). 

Bill Winters (4:34) But, I think that’s where we can provide a reference because I know 
(unintelligible)  

John Morgan Like, selenium is used Wyoming, which, you  know, is a whole different topic, 
(unintelligible) all the bearing on the selenium concerns in Appalachia. 

Bill Winters (unintelligible) That’s the other thing that we did do is actually develop the 
(unintelligible) list   studies associated with AOC  

Li Tai Balboa You got the NTP? 
Jose Sosa We don’t have it, but we have stated that we were going to make it six fifteen 

ten which is next Thursday, I believe. 
Li Tai Balboa Notice of intent , we’ll take care of it. 
Jose Sosa That was done today. 
Li Tai Balboa Our review and comment protocols, these were stated in the … 
Jose Sosa …solicitation. But, is that realistic and are you going to… 
Li Tai Balboa We’re going to have to stick to that because… 
Various (unintelligible) 
Ann Shortelle Nobody really believes it. 
Li Tai Balboa Really? 
Jose Sosa We don’t believe it but, I mean, you know… 
Ann Shortelle Yeah, I mean that.  
Li Tai Balboa Yeah, I guess the problem is that we really don’t have a choice. And, if we start 

giving the opportunity , I mean, first we had the issue in-house. And then, you 
know, just that we’re going to do it. So, the issue is closed. And, then we had 
the issue with the solicitors and they said that we can’t do it, we can’t do it, go 
talk to them, it’s closed. They’re going to have to conform. And then we had 
the issue with EPA. And, it’s not an issue anymore. So… 

Jose Sosa You still have the Corps hoping that you have to address like now.  
Various (unintelligible) 
Ann Shortelle What about Fish and Wildlife? 
Li Tai Balboa (07:18) Fish and Wildlife has stated that they’re going to be a cooperating 

agency. I have to work on a memorandum of (unintelligible) you provided me a 
great sample. And, we’re going to have to state that in, in , in our MOU that, 
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that (unintelligible) We just don’t have the time to do it in thirty to forty five 
days that you normally give somebody. 

Bill Winters Do they have that heads up? 
Li Tai Balboa They had that heads up.   
Bill Winters Do they have that heads up (unintelligible). 
Li Tai Balboa They had that heads up prior, since March they’ve know that. 
David Bell Do you know which species we’re talking about in terms of endangered species 

and the consultation, section seven consultations? I’m sorry? 
Bill Winters In the east. 
David Bell In the east.  
Li Tai Balboa But, we can, we can find that out, and, I mean, that’s easy to find out actually. 

You can go to the, the data base and look at, you know, the coal, the coal region 
and stuff and just (unintelligible)  

David Bell  I was asking more, for, whether or not you’d already done that and identified 
them so that we could focus on the, beginning that process. Because I don’t 
know that the assignment has to been made as to which of the subs will be 
addressing the biological assessment process with Fish and Wildlife. And, 
that’s its own separate little thing.  

Li Tai Balboa I know. 
Bill Winters There is some (unintelligible) plan already in place. (unintelligible)  
Li Tai Balboa And, we had a lot of stuff on that.  
David Bell On the bats? 
Various (unintelligible) 
John Morgan On coordination, it has OSM agreed the concurrent review of all documents. I 

mean, are you going to allow a document to go to EPA at the same time you get 
it. 

Li Tai Balboa Oh, yeah. 
Various (unintelligible) 
Randy Sosa Seven to ten days, right? 
Li Tai Balboa Seven to ten days. Once I get it, it’s being forwarded to everybody. So, I know 

it sounds incredible but they’re on board with this.  
Bill Winters That’s because it is.  
Li Tai Balboa It is.  
David Bell O.K. And, it’s actually seven business days.  
Li Tai Balboa Yeah.  
David Bell O.K. For concurrent review amongst all the federal agencies. Or everybody.  
Various (unintelligible) 
David Bell I just, it’s (unintelligible) very unusual because who knows, you’ll be reading 

for the first time some of the same things (unintelligible) 
Li Tai Balboa What other, what other route can we take? I know it’s very unusual. But, you 

tell me. What other route can we take? 
Various (unintelligible) 
David Bell Extend the schedule. That’s about the only way. 
Li Tai Balboa O.K. Well, that’s, that’s, that’s unacceptable.  
Bill Winters Let’s talk about how we’re going to do this now. You send it to use for review, 
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we send it to (unintelligible) EPA and everybody on the planet. How do we deal 
with the comments when they come in? Us, we collate them into one 
document? Or, we send them right straight to them and let them sort through all 
the agency comments. How do we do that? 

Li Tai Balboa Well, they’re going to send them… 
Bill Winters (unintelligible) 
 Well, we’re going to send it out with a comment form. That way it’s easier 

when we get it just to send it back to them. It’s easier for them to look at with 
that comment form.  

Various (unintelligible) 
Jose Sosa You’re going to provide them a sample, your, your comment sheet. They’re 

going to upload all their comment sheet. So, we can then provide a reply to 
them. Or , to the comments. If you upload up to the SharePoint, we can all take 
a look at them and say O.K., we got comments and that’s it. 

Li Tai Balboa Everybody’s going to bet a comment sheet and, and they make their comments 
on that sheet. 

Bill Winters Is there any way, a more expeditious, rather than having each comment, put it 
on (unintelligible). 

Li Tai Balboa On the comment sheet, as soon as I get them, I can load them up on the 
SharePoint. That won’t be an issue. 

Bill Winters I’ve never used a comment sheet. I use track changes. 
David Bell Yeah, we can’t do track changes because you’ll be getting pdfs. Cause, 

otherwise we can’t keep track of line number and page for a document that 
could be several pages long. 

Li Tai Balboa We’re getting comment sheets. 
David Bell This is, yeah. And, you know, part of the thing we talked about. This speaks to 

the RFP, is this I’m talking about. It talks to the PDEIS. The preliminary draft 
EIS. But, there are steps before that. For example, you’re going to want to see 
Chapter 1, purpose and need, to make sure that it’s worded correctly. Given the 
exercise we went through with the notice of intent, in just trying to edit an 
already written document. I have a feeling that you all are going to want to, to 
review these things before they actually go out for formal coordination. So, this 
doesn’t get to reviewing chapter 1, reviewing chapter 2.. 

Li Tai Balboa I don’t think we have time for that. 
Various (unintelligible) 
David Bell This only speaks to the interagency coordination review. There are steps before 

you ever get to that step.  
Li Tai Balboa Yeah, but I don’t think we have the time. 
 What’s she’s saying is she’s going to release a document, she gets it, she’s 

going to release it to everybody, and they’re going to be reviewing as 
everybody else is reviewing.   

David Bell But, Jose, we can’t write the purpose and need. We, the team, can’t write it in a 
vacuum. We need the agency’s involvement to, to make sure we have got the 
purpose and need correct. 

Li Tai Balboa (unintelligible) you would have our involvement in the purpose and need. 



Filename: 06.08.10 Kickoff - 05 
Description: Kick-off Meeting, June 8, 2010 
 

5 
 

Jose Sosa Right. 
Li Tai Balboa However, what you’re suggesting is to, that feedback from us back and forth, 

back and forth and then when we decide that it’s finalized, it goes out. We can’t 
do that. 

David Bell O.K.. I just, I just want to be… 
Various (unintelligible) 
Ann Shortelle What I think will happen though, is there will be a lot of that informally.  
Jose Sosa Right. 
Ann Shortelle As we’re pulling things together, we’re working on a particular section. 

(unintelligible) things going on (unintelligible) we’re going to have conference 
calls, we’re going to do something… 

Li Tai Balboa There’s going to be some (unintelligible) in the background.  
Various (unintelligible)  
Li Tai Balboa We’re not going to be, I mean, there’s just no way that, that, that we’re going to 

be reviewing every little thing that you’re doing before the agencies do. So, 
your product has to be A-O.K. when it comes to me.  

Jose Sosa But, but… 
David Bell It only gets there with your involvement. 
Jose Sosa Of course, Dave, they’re going to have to provide the feedback, David, so we 

can write what it is they want us to accomplish. So… 
David Bell We spent a day on a notice, on a  three page notice of intent. And, I’m just 

telling you, this process is not one in which you can just say, you know, go 
write the alternatives and give them back to me and then… you know, we’re 
done. 

Li Tai Balboa 
Tai Balboa 

It won’t be like that. It won’t be like that. But, the problem is, is that I don’t 
think you’re going to have this open venue with the, the cooperating agencies. 
Not, not that I don’t think, you’re not going to have it. 

David Bell I haven’t even gotten to, I’m not even talking about the cooperating agencies, 
yet. My point is, you, the agency, have to define, describe the proposed action, 
and the alternatives. We can’t do that without you helping us to do that.  

Li Tai Balboa Most definitely.  
David Bell So, and that is an iterative process. And, it’s one that is very engaged. I mean, 

we’ve got a lot of work to do just to do, just to do  that.  And, that has to be 
done before they can do the effected environment or cumulative impacts. 
Because unless you’ve got those alternatives, they have nothing to research. 

Li Tai Balboa And, we’re in agreement on that.  
David Bell O.K. And then, once they’ve written their sections on effected environment and 

cumulative impacts and we bring that together, chapters three and four, bring 
that together with chapter two and chapter one. Now we have a document then 
that can go out to the other cooperating agencies for this seven day concurrent 
review. Do you see where I’m headed here? 

Li Tai Balboa Yeah. 
David Bell I just, the front piece of this is very important. Otherwise, I’ve done one of 

these EISs where we were still talking about the proposed action, and, possible, 
or the alternatives a year, a year afterwards. And it was because they couldn’t 
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decide, the agency could not decide what they wanted to do. 
Li Tai Balboa That’s not going to happen here.  
David Bell O.K. 
John Morgan The programmatic EIS had that problem. It was three years after it started.  
David Bell Well, I mean, we have experience, and, so these are the pitfalls. I just want to 

be up front about.  
Li Tai Balboa That’s not going to happen here. This can’t happen here. 
David Bell Good. I agree. You, we will never make the schedule if it does.  
Bill Winters One question,  (unintelligible) you guys have all the comment sheets, we roll 

them all into one ball, one chapter, one, two three. At what point do we have a 
sit down and go through the NOI exercise? 

Li Tai Balboa (unintelligible) Every month, actually. 
Jose Sosa Every month (unintelligible) 
David Bell Well, you’ll get, you’ll have the federal agencies and OSM will provide their 

comments within seven days. We then need to roll them up and provide a 
response to each of those comments. How we plan on addressing it. Change to 
to two, done. O.K. That, I mean, it gets that detailed. Because, and then there 
are going to be subject matter experts, specific questions that have to be 
addressed. Those have to be, once we identify them, farmed out to you, to you, 
to whomever, for them to draft the response to that. Brought back into the 
response to comments, and then we have now a list. Guess what. They’ll be 
more than one that are conflicting. EPA wants us change it to this, you want us 
to change it to that. Somebody else wants it… 

Li Tai Balboa And that’s fine. And we need to know that. 
Various (unintelligible) 
Li Tai Balboa We need to know, at that point, we need to know if there are conflicting things 

between agencies. Because that has to be resolved with Joe and the agency. 
Between us. We need to resolve that ASAP. (unintelligible) 

David Bell I mean, if we thought we were going to get, you know,  a half a dozen 
comments it’s easy to handle on the onesies and twosies sort of thing. But, if we 
have to do that throughout an entire comment rule, and get, I mean, you get 
tens, hundreds of comments from federal agencies on these sorts of things. And, 
if we have to piecemeal them out for resolution, each one, we will never get 
through the process. So, what has happened in my experience has been for a 
reconciliation meeting. First of all, you reconcile it within the agency. So, we’re 
not doing that. Second, if we’re doing it amongst all the agencies concurrently, 
then it seems to me, you have to get everybody together in a room, all of the 
representatives of the people who can then say, alright, this  is the way we’re 
going to go. Or, OSM says, I heard you, but we’re going to go this way.  

Li Tai Balboa And OSM is the final body that makes decisions here. So… 
David Bell And then you run, I say that, but you run the risk that the agency then, unhappy 

as they might be, because their ten comments were not adopted, non-concurs. 
And, then you’re in the OMB process. 

Li Tai Balboa Well, I think that’s on our end to resolve with the agencies and when we get to 
that point, we’ll address it. But, we are aware, no, that that’s going to happen.  
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David Bell So, we have to, we’ve incorporated a reconciliation meeting, I think a couple of 
days is what I’ve put in there. I can tell you, dealing with just an army 
installation internally, it took me three days, for a base realignment and closure 
re-stationing thing. And, that’s just with the army installation itself.  

Bill Winters Do we do that each chapter or (unintelligible) and then have a big reconciliation 
meeting. (unintelligible) 

David Bell If you have time, you do it by chapter. But, if you don’t have time…. 
Bill Winters How many chapters are there going to be, five? 
David Bell Seven, nine with, I think it’s, seven, eight or nine with indices, appendices, and 

acronym lists. 
Bill Winters Indices and appendices (unintelligible) I’m talking about meat, five? 
David Bell Probably five. 
Bill Winters O.K., we have more than five months. Why would we not set this up to say 

chapter one ought to be relatively easy, chapter two, maybe. Start staking them 
up and say, this is the timeline. We are going to meet August fifteenth through 
the eighteenth to reconcile (unintelligible). 

Various (unintelligible) 
Li Tai Balboa You give us the days and we’ll make it happen. 
Jose Sosa I think, you guys, what David is, what David is saying, his concern, which is 

very real. And, and everybody, we all around this table realize that this is an 
incredible task. O.K. The reality is, you’re saying, that you’re committed, 
you’re committed to making this happen and reconciling and doing whatever is 
necessary. I guess, what I’m saying is, we got, we’re gonna have to cross that 
bridge when we get there. And as you said, if doesn’t happen, then 
(unintelligible) 

Various (unintelligible) 
Li Tai Balboa If it’s on our end, it’s on our end. But, it can’t happen on your end. It cannot 

happen on your end.  
Various (unintelligible) 
Ann Shortelle What is it that can’t happen on our end? Missing a schedule. 
Li Tai Balboa Yep.  
Ann Shortelle O.K., we got it. 
David Bell Yeah, we understand that.  
Bill Winters The wild card here, is, I’m telling is going to be EPA (unintelligible). EPA 

already sent us a letter (unintelligible). So, I think it’s key to set up these critical 
dates and say we’re going to reconcile these days (unintelligible). 

David Bell Well, part of, part of  the discussion we need to have is the schedule that’s, that 
you have the task list for. But, I’ve actually associated it with dates that meet 
the RFP. So, there are some dates that, frankly, I don’t know how you’re going 
to do it. But… 

Li Tai Balboa Well, that’s not what I want to hear. l 
David Bell It’s not on me, though. I mean, I’m trying to be realistic about, about this. This 

is the… 
Li Tai Balboa We bid on dates, O.K.? We have to meet dates. If there are issues that come up 

that we have the ability to resolve, we’ll resolve them. O.K. But, on your side, I 
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really need you to meet dates. We’ll meet dates on our side. We’re going to 
meet dates on our side. 

David Bell O.K. Because, if you don’t, if you don’t then that has to push the schedule out 
because … 

Li Tai Balboa That’s fine and we understand that. But, but we got to get past that. If we can’t 
come to a resolution with EPA that’s our issue. And, that, again, that won’t  be, 
that won’t have anything to do with you and a penalty against you for not 
meeting…. 

Jose Sosa And, that’s the bottom line. I think he’s trying, he’s trying very hard  to tell you 
that this is, as we said, we’re going to make history with this. One way or 
another we’re going to make history. 

David Bell Yeah, I don’t want you to get the wrong impression. Like I said, I put, that 
schedule has submission of the final EIA on February whatever it is of eleven. 
O.K. that has… 

Li Tai Balboa Draft is two thousand eleven, February two thousand eleven. 
David Bell Yeah. It has the, it meets the RFP requirements.  But, boy you have to hand 

cram it to do it. And, and if there is slippage in the schedule, what has happened 
in the past, and I know this from experience, the government has said, fine 
contractor, instead of thirty days to rewrite this section, now take twenty.  

Jose Sosa That is not going to happen because  (unintelligible) and that’s, and they know 
that. 

David Bell Cause right now we got twenty.  
Li Tai Balboa The, the only thing I am going to ask you is if you can do the, the plan 

(unintelligible) 
David Bell See, the first one. 
Jose Sosa We’ll work on the, on the PMP and try to, try to get that out to you because 

that’s pretty (unintelligible) yeah. 
Li Tai Balboa (unintelligible) We got to make up time. We got to make up time on our end. 

And, your end and every end.  
Bill Winters (unintelligible) 
Li Tai Balboa I think we can do that. 
Randy Sosa Well, now that we have the fifteenth as the NTP like we were discussing. You 

can actually now schedule it out.  
Various (unintelligible) 
David Bell We got to, we really, as part of this kick off stuff, should go through each item 

and say, this is reasonable, this is reasonable; this is where you’re going to have 
a problem. In fact, if you notice, on both of those schedules, there are little 
notes on the far left column, little, little box things. Were the notes attached? 

Li Tai Balboa Nope. 
David Bell Yes they are.  
Li Tai Balboa Oh, on the back? 
Jose Sosa On the back side. 
Bill Winters You’re right.  
Jose Sosa No, look, look in the back (unintelligible) 
Various (unintelligible) 
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Li Tai Balboa So you have the tasks and, yeah… 
David Bell So, the first item is DOI reviews PMP and provides comment. O.K. My 

question, how many days do you want to review that? Seven business? You 
know, that’s ten colander. To review a ten page document.  

Li Tai Balboa No. 
David Bell O.K. 
Li Tai Balboa We don’t need that. 
David Bell That’s why I asked the question. Because, it affects the way the schedule then 

plays out. That’s why we have to have a discussion of something like this. And, 
you go through, literally, all one hundred, two hundred and some odd lines. 

Li Tai Balboa We’re talking about a ten page thing, I think in 3 days we can review that.  
Bill Winters (unintelligible) 
Li Tai Balboa Well, look, we should have been doing a lot of things. We have to… 
David Bell But you can take a look at this document, the notes that are associated down the 

left hand side, and it raises questions. So, for example, we’ve addressed this 
concurrent review thing. So, when you get to that note, you know what the 
answer is, we know what the answer is.  

Li Tai Balboa Hey, where are you out of? 
David Bell Here, D.C. 
Li Tai Balboa You’re in D.C.? 
David Bell Yeah, actually Alexandria. Just down the street. D.C. 
John Morgan You know where you’re going to be tomorrow. 
Bill Winters You should not have said that. 
Li Tai Balboa You should not have said that.  
David Bell Well, that’s one reason why, I think, Jose was thought we should be part of the 

team.  
Li Tai Balboa O.K. One of the things, maybe we can sit down and you tell me how long these 

documents are, and so I can get an idea. I pass it on. I’m going to set up dates, 
dates and I should pass it on to the team. And, you guys (unintelligible) there’s 
not going to be more than a seven to ten day window on review. 

David Bell That’s fine. That’s fine. This schedule is part of the deliverables under the 
PMP. O.K. so it ought to be a work in progress, because our guys have to 
review it as well.  

Li Tai Balboa Holy, moly. Anticipate more than fifty thousand comments (unintelligible) 
O.K.  

David Bell I’m just going base upon (unintelligible) 
Jose Sosa That’s your number right there. Actually, I’m more like John. I ‘m thinking you 

may see between fifty and a hundred thousand comments. 
Various (unintelligible) 
Unknown So what I’d say, Bill Winters… 
David Bell But, fifty thousand comments, nonetheless, have to be compiled. And, when 

you say something like, when you have something like that. And, each one of 
them has to categorized, classified, grouped, and if , even if one response is 
required. Whoever did, I applaud whoever did your ANPR internally to come 
up with that. That’s incredible. I don’t know, can you imagine reading thirty 
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seven thousand… 
Various (unintelligible) 
David Bell Thirty seven, thirty two thousand  comments written. 
Li Tai Balboa I think they were grouped and then, you know, he did some grouping. I don’t 

know what the deal was.  
David Bell Maybe if it’s all these postcards.  
Various (unintelligible) 
Li Tai Balboa Yeah, and it was actually, what was it, what did he say? Thirty, thirty five 

thousand or thirty two thousand or thirty one thousand were ... 
max Thirty two thousand five hundred.  
Unknown Thirty two thousand of the thirty two five were postcards.  
Li Tai Balboa There you go. So, there’s the … 
Bill Winters Here’s the question. When do we want to review this and have this 

(unintelligible). 
Li Tai Balboa Well, I think that. .. 
Jose Sosa That’s part of the PMP, the schedule is going to be part of the project 

management plan. But you can take a look at the schedule now and start…. 
Randy Sosa But, we need those questions answered to finalize the schedule. 
Bill Winters That’s right. (unintelligible) 
Li Tai Balboa O.K. Well, what I’m going to do is, I’m going to talk to David tomorrow.  
Bill Winters Why don’t you two figure it out and you send it to us. 
Li Tai Balboa That’s what I’m going to do. 
David Bell Well, we’ll update the list and then incorporate it as part of the PMP because 

the team needs the opportunity to review this. 
Jose Sosa Everybody needs to look at the stuff and, and (unintelligible) concur. 
David Bell The other thing I did not do was reconcile it with holidays. That has to be added 

to the program.  
Ann Shortelle (unintelligible) what I was just asking. (unintelligible) Where some of this 

major stuff falls.  
Bill Winters Can I ask a question?  Do we trust the folks, I would make a blanket statement 

and say, whatever you two reconcile on the side, (unintelligible). 
max We weren’t going to show it to you anyway.  
David Bell You’ll see it as part of the PMP anyway.  
Various (unintelligible) 
Li Tai Balboa (30:13)  I’m kind of surprised that you’re saying it’s a big mistake.  
Jose Sosa She’ll have you, she’ll have you counting out here, (unintelligible) 
Various (unintelligible) 
Li Tai Balboa I don’t, I don’t  rule. What rule’s here is that we have to make this happen. So, 

that, that’s what rules. And, and I know in the past I’ve given you impossible 
tasks. Here’s one more. So…. 

Randy Sosa Just add another one to the list.  
Various (unintelligible) 
Li Tai Balboa I’m surprised you didn’t notice them on my schedule today. I had a whole 

bunch of them on my schedule. (unintelligible) 
David Bell We’ll insert the, we did not put, I should say the, that does not show the 
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monthly meetings. They’re hidden line items. But, there there.  Now that I 
know what days they are, we can put them into the schedule. Stuff like this that 
we, you know, lined out today.  

Jose Sosa That’s though, that, I mean, you may not even, you’re cluttering even more… 
David Bell Well, but this drives everything that we do. We should be able to look at that 

list on any particular day and find out what’s (unintelligible) 
Li Tai Balboa What time do you want to talk tomorrow? How about that? Let’s start with that. 

Let’s get that out of the way. So I can….  
Various (unintelligible) 
David Bell Walk through it over the phone? That’d be fine.  
max Just going to talk through the night, right? 
David Bell What works for you? Whatever’s convenient for you.  
Li Tai Balboa I’m at your disposal. I’m… 
David Bell No, no. 
Li Tai Balboa My number one, I was told my number one priority is to make this happen. 

So… 
Bill Winters Eight o’clock. 
Li Tai Balboa Eight o’clock? 
David Bell Eight’s fine. 
Li Tai Balboa O.K. 
David Bell Actually, let’s give ourselves a minute. You know, eight thirty? 
Li Tai Balboa Eight thirty’s fine. 
David Bell And, Jose, are you going to be still here? Do you want to be on this? 
Jose Sosa I’m here. I have a meeting at nine o’clock. No, you guys can discuss it. I’ll take 

it, I’ll review the, the schedule on my way down and, and then if I see, 
whatever you guys conclude, I mean, I’ll take a look at it and if I have any 
issues, then I’ll raise it up. But… 

David Bell And, we do need to marry it up then  with the work breakdown schedule.  
Jose Sosa They have a copy of it as well.  
David Bell But, they don’t know which parts they’re responsible for.  
Jose Sosa Well, that’s also, that’s something that I got to, you know, that I will take care 

of.  
David Bell Twenty eight ninety five? Twenty eight ninety five? 
Li Tai Balboa Oh yes.  
David Bell O.K. perfect.  
Li Tai Balboa You’re calling me? 
David Bell Yep. 
Various (unintelligible) 
David Bell No, you were down to a quarter.  
Various (unintelligible) 
David Bell So , that’s, that’s kind of a brief discussion of schedule, right? 
Li Tai Balboa Right. And the OSM Federal Register protocol, I’m going to get you , I’m 

going to get that (unintelligible) 
David Bell Andy Devito is the… 
Li Tai Balboa …he’s the contact for that. I’ll get that.  
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David Bell (34:18) Because we want to make sure that we incorporate those timelines into 
the schedule. If internally you all need three days to review a Federal Register 
notice because it has to go across the street to the assistant secretary or 
something like that. Then we need to plan for that. Otherwise, we miss the 
deadline. If we miss a Friday deadline, now you’re talking about two weeks. 
You know.  

Bill Winters Do they need to go across the street? 
Li Tai Balboa Yes, it is.  
Bill Winters (unintelligible) 
Li Tai Balboa Yes, we do.  
Unknown That’s going to be a problem (unintelligible). 
Li Tai Balboa Well, and what Joe told me was, we’re going to make it happen. So, I don’t 

know who makes that happen, but….. 
Unknown Maybe it has to be Joe.  
Li Tai Balboa Well, he, he said that, to use, he gave me a name. Cause he said that… 
Various (unintelligible) 
Li Tai Balboa Joe’s going to come in and give us a little pep talk. So…. 
Bill Winters We need that.  
Li Tai Balboa Well, he’s, he’s going to talk to us a little bit more about what prompted this, 

and why we’re doing it. I don’t know if you need to here that again.  
Various (unintelligible) 
Li Tai Balboa O.K. We’re O.K. on the monthly meetings and reports? 
Jose Sosa Yeah, we got that. The PMP… 
Ann Shortelle Is somebody going to send out a schedule of… 
Jose Sosa I will do that. I’ll Jeanne or Cynthia send a schedule with the calendar. 
David Bell Set them up as recurring.  
Various (unintelligible) 
 Discussion of next face-to-face meeting location. 
Li Tai Balboa Public involvement plan.  
David Bell You know, the other thing to is, it doesn’t always have to be here. Although it 

may be convenient for you all. If you want to get out of the building, we have a 
facility in Alexandria off of King Street. So, that means not having to drive into 
the city.  

Bill Winters Good idea (unintelligible) 
David Bell That’s another option.  
Bill Winters (unintelligible) and get dragged off.  
Li Tai Balboa I think that’s a good idea actually.  
David Bell So, you know, just think about that.  Maybe you don’t want to do it every time. 

It’s available. And, I think Mactec even said you had a facility here in town. Is 
it downtown or out in surrounding suburbs? 

Randy Sosa Ours is in Falls Church.  
David Bell But it’s not big enough, yours is not big enough to host this big group.  
Various (unintelligible) 
Li Tai Balboa The King Street (unintelligible) is good for us. We can alternate.  
Jose Sosa Yeah, we can go to Mactec and we can, kind of, maybe even rotate it around. 
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David Bell Unless you’re out in Reston or something like that. We don’t want to go out 
there. Your downtown? 

Jose Sosa You need to find out and then we can make the determination.  
David Bell So, I just offer that up and we factor that in, I guess.  
Jose Sosa Hey, you guys can come down. What the, we definitely have the room.  
Various (unintelligible) 
 Discussion of next face-to-face meeting location. 
Li Tai Balboa (38:20) We’re going to have to talk to you on some stuff. On coordination 

(unintelligible)  
Various (unintelligible) 
Bill Winters  We passed that point about noon.  
Various (unintelligible) 
Li Tai Balboa I know, I’m sorry. We’re getting into the, we’re trying to fit in the most of what 

we were supposed to do… 
max Yesterday. 
Jose Sosa The agenda, so. We deviated completely from it, so.  
Li Tai Balboa Yeah.  
Randy Sosa (unintelligible) 
Li Tai Balboa And, I think we’re going to eat dinner together. So (unintelligible) 
Bill Winters We’re going to leave before dinner? 
Li Tai Balboa (unintelligible)  
Bill Winters Well, one of the things that we did talk about, Joe, (unintelligible) would have 

benefited with you sitting here was, (unintelligible) expressed an extreme 
concern about slippage. And, I think we’re all aware of that. One of the things 
(unintelligible). Are they lined up to comment back in seven to ten days, or 
seven days? Are they aware of that? 

Joe Pizarchik Are they aware of that, Sterling? 
Sterling 
Rideout 

They will, they will be.  

Li Tai Balboa Well, actually, from March they were aware of it. 
Sterling 
Rideout 

Yes.  

Li Tai Balboa They’ve been (unintelligible) aware of it since March.  
Various (unintelligible) 
Sterling 
Rideout 

But, one of the issues David brought up that made sense (unintelligible) they 
know (unintelligible) seven business days, is the whole comment resolution 
timeframe issues. You know,  

Joe Pizarchik One of the things that they (unintelligible) of which they are aware, is that this 
(unintelligible) short turnaround time, have their staff available, know that 
they’ve got comment back (unintelligible) Previously make sure that they were 
aware of that, that they had staff identified. A couple of the agencies, EPA  
(unintelligible) Fish and Wildlife Service (unintelligible) Now just last week we 
had like two, three states indicated that they want to be cooperating agencies. 
We don’t know if they’re aware of the short turnaround time on these things.  

Li Tai Balboa (unintelligible) an MOU (unintelligible) 
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Various (unintelligible) 
Li Tai Balboa And, we’re going to have to pass that on through the solicitors’ office, but in 

the MOU (unintelligible) whatever it is, we’ll specify the time frame. Here’s 
the biggest problem here and he brought up a very good point is (unintelligible) 
comments. Like EPA says no, we do it this way and (unintelligible) no, we do it 
this way. So, that’s the biggest problem in resolution.  

Joe Pizarchik With the, let me get backed up, with the overall issue of what we’ve been 
telling our sister federal agencies, is that we have a very short time frame to get 
this complete. They know that and they know that they need to help out on this 
(unintelligible) because if they don’t and it drags out, then this whole, 
(unintelligible) And, (unintelligible) get this completed in that time frame. So, 
they have committed at some of the highest levels within their agencies 
(unintelligible) and to participate in that fashion. The other idea is that once we 
get the work schedule together, in sitting down with you all, is to try to provide 
that to them so they know what work product (unintelligible) so they can be 
planning for that to be able to be prepared to get it, review it, and respond back 
in a timely fashion. So, at this point I believe they’re going to do that. We don’t 
know until we actually get it in their hands and see.  

Jose Sosa We gave you the schedule that Li Tai Balboa Tai and David are going to sit 
down and, you know, reconcile and make sure and I’m going to take a final 
look at it as well. And, and get feedback from the team as well after. But, 
they’re going to sit down tomorrow and I think that’s a very, very critical idea 
that these people be provided an advance copy of that schedule. And, not only 
that, that you have somebody babysitting these people and two days after, I 
mean, we say to you, or when a document is due, two or three days prior you 
start making the phone calls hey heads up, we’re getting you chapter one. And, 
you’re going to have to babysit these people along the way. And, you’re 
probably going to have to dedicate an individual just to track and make the 
phone calls to the sister agencies and make sure…. 

Sterling 
Rideout 

That’d be me. 

 Is that you, sir. 
Various (unintelligible) 
Joe Pizarchik So, the suggestion (unintelligible) that call in advance two days that this is 

coming. And when they get it, make sure they got it.  
Jose Sosa They got it.  
Joe Pizarchik They get it and then … 
Sterling 
Rideout 

Yes, even before the two days, I’m going, they’re going to know it’s coming. 
And the two days will be the follow up.  

Various (unintelligible) 
Jose Sosa Don’t assume anything. I mean, hey, you got it, you have it in hand, did you 

print it, I mean, we need those comments. You know, set up a meeting with all 
these agencies and the key people and say, here’s the schedule, this is what we 
got to comply with this, I mean, it’s, it’s going, otherwise this is not going to, 
it’s what David says, this is not going to get done.  

Bill Winters Two issues, two issues. One is (unintelligible) seven day comment period. The 
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second issue is David brought up is (unintelligible) 
Jose Sosa …reconciliation. 
Bill Winters (unintelligible) be able to come here, sit down and work through the conflicts. 

(unintelligible) reconciliation (unintelligible). 
Joe Pizarchik I don’t, I haven’t talked to them about that. And, I don’t know if Sterling 

(unintelligible) 
Sterling 
Rideout 

I didn’t hear the (unintelligible) 

Joe Pizarchik That they’re going to be able to physically get together to wordsmith conflict. 
We’ve got different cooperating agencies saying different things.  

Sterling 
Rideout 

No, I hadn’t had a change to (unintelligible) about that.  

Jose Sosa How many days do we have in the schedule to do, once we, say if we get a 
hundred thousand, let’s go worst case out there. And, I have twenty five dollars, 
Sterling, against your twenty for fifty thousand, so… 

Sterling 
Rideout 

(unintelligible) 

max Do I hear sixty? 
Joe Pizarchik I hold the money. 
Jose Sosa How long are we going to have to process and catalogue and get all these 

documents for these comments and then determine that these are the 
alternatives and the…. 

David Bell I think I put the, I think I put the incredibly unreasonable time of thirty days to 
do fifty thousand comments and compile and come up with responses to them. I 
can’t remember. I don’t have the expanded sheet in front of me, but, but 
Director you raised a different question right off the outset. And, that is the 
incremental review process, which is not part of the RFP, was not part of the 
schedule. The only interagency review that I provided for in this schedule was 
the one for the preliminary final, preliminary draft EIS and the final EIS.  

Li Tai Balboa (unintelligible) We’ll have to do these agency reviews ourselves. 
(unintelligible) 

Bill Winters (unintelligible) 
David Bell So, if I get chapter one done, if I get chapter two done. If we have the effected 

environment, chapter three, you know, if that’s what you mean. 
Joe Pizarchik I base it on what my staff has said the way we’re going to approach it so. 
Li Tai Balboa I’m going to give everybody those monthly things, monthly submissions. 

They’re going to review (unintelligible) give it back to you. That’s all we’re 
going to do.  

Various (unintelligible) 
Li Tai Balboa But you’ll get, we’ll get the responses and (unintelligible) 
Bill Winters We’re not going back and forth, back and forth, back and forth… 
Various No. 
Li Tai Balboa Now if there’s something, that’s, that’s what we were saying, there’s something 

of a conflict, that’s something that we’re going to have to resolve…. 
David Bell Right. 



Filename: 06.08.10 Kickoff - 05 
Description: Kick-off Meeting, June 8, 2010 
 

16 
 

Li Tai Balboa …with the agency. You won’t be getting involved.  
Bill Winters But, that’s where we got to have (unintelligible) come over here, sit down and 

let’s reconcile (unintelligible) 
Various (unintelligible) 
Sterling 
Rideout 

(unintelligible) don’t we have to mention about the monthly meetings  
(unintelligible) resolution (unintelligible) 

David Bell No, what, what you mentioned in the RFP is you bring the  written materials 
that have been drafted to that point, you know, to the monthly meeting and 
provide them at that time.  

Li Tai Balboa That’s (unintelligible) 
David Bell But, you may not actually have (unintelligible) 
Jose Sosa Ann, Ann has a comment, so bring it up what, you kind of, I see that you have 

concerns. 
Ann Shortelle No, no, no. Actually,  I was responding to his comment to me. I think that 

iterative, you know, chapter by chapter is definitely the way to go. Because, 
there’s less re-work at, at, you know. If you give them, definitely the way to go. 

Jose Sosa O.K. 
Ann Shortelle Now how you orchestrate a schedule is something else.  
Li Tai Balboa (unintelligible) 
David Bell But, you may not have, for example, at the, our first July meeting, you’re not 

going to have a chapter, necessarily to provide. Well, I shouldn’t say that, we 
should have purpose and need.  

Ann Shortelle (unintelligible) we heard John say that purpose and need was basically drafted.  
Li Tai Balboa Yes, and, and it has been revised (unintelligible) fifth time. So, we can provide 

that for you , the purpose and need.  
David Bell But, that’s, that’s an internal revision? This is my point. And, it, what you just 

said illustrates the fact that when you start inviting other folks to review these 
things, everybody and his brother will have an opinion. And, you’ve been 
through five drafts and nobody’s seen it.  

Li Tai Balboa The purpose and need statement and, and I’m saying five revisions, it’s because 
of people like you.   

Various (unintelligible) 
David Bell And you know what, we’re all over the place.  
Li Tai Balboa I have got to tell you, capital C (unintelligible) the policy here. And then, in the 

last revision, no, that goes back to capital C. Because is just doesn’t look good. 
I mean, and they’ve gone around in circles. I was assured that wasn’t going to 
happen.  

Joe Pizarchik Well, I happen to think the capital C (unintelligible). 
Li Tai Balboa Yeah, yeah. But that’s (unintelligible)  
Randy Sosa But it gets started, right? 
Joe Pizarchik I’ve been here several months (unintelligible) and to get called across the street 

to go out to look at something that was written because they changed a comma 
here or there to me is, is below my pay grade. The federal government isn’t 
paying me to do that type of work.  

Bill Winters (unintelligible) 
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Li Tai Balboa Unfortunately, it’s at my pay grade. (unintelligible) 
Various (unintelligible) 
Li Tai Balboa I’m getting fifty cents an hour.  
max Pretty soon it will be above your pay grade. 
Li Tai Balboa (unintelligible) right now it is. 
Bill Winters But, the point is is there any way to go through this and anticipate those 

reconciliation points. (unintelligible) 
John Morgan The answer to that goes back to what we talked about earlier (unintelligible) 

project management plan. Because, if you now divide those up into a chapter 
approach and we know the time allocated to each chapter. I mean, one and two 
are going to take a lot less time that three because (unintelligible). Affected 
environment is going to be much more significant. Then we can get an idea 
when that work’s going to be completed and when you can have a review 
period. But, I think the discussion on that is so premature because we haven’t 
got a project management plan. We weren’t expected, required to have one for 
thirty days.  

Bill Winters 
Winters 

Well, I understand that. But, what I’m planting the seed is, is there a way that 
we can forecast that to get down to the final PMP so that we can tell the 
agencies (unintelligible)  

John Morgan The PMP will tie into the schedule.  
Bill Winters (unintelligible) to do that. 
Li Tai Balboa Yes. 
Various (unintelligible) 
John Morgan Which is the danger of giving a project schedule today.  
Various (unintelligible) 
David Bell That’s exactly, yeah, we, that’s why we gave the task list because the schedule 

required a discussion of some of the elements.  
Jose Sosa And, that’s got to be, for the record, you have a schedule that is an internal 

schedule. It’s not, you know, all these (unintelligible) has not been review, you 
know, and, and everybody (unintelligible) So, in essence, this is true partnering 
what we’re doing here. We’re giving you the information as it’s coming out of 
the press and (unintelligible) print. So, in essence, you said it, we don’t have 
time. So, we got to, we got to find a way to make it happen. So, alright? 

Li Tai Balboa O.K., well, just so we go through. (unintelligible)  rule by Wednesday.  
Jose Sosa You’re going back now. Where are you now? 
Li Tai Balboa Oh, we haven’t finished this yet? 
Bill Winters No. 
Various (unintelligible) 
David Bell We just, monthly meetings and reports was the last thing. Project management 

plan, you want us to squeeze the schedule.  
Li Tai Balboa I do want you to squeeze the schedule. I know it’s thirty days, but I’m asking 

you to squeeze the schedule because, remember, we’re only going to have three 
days to review it. It’s only a ten page document, so…. 

Jose Sosa It’s not going to be then pages. It’ll be more than that, but we’ll, John has that 
primary responsibility. That’s it….. 
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Bill Winters Well, we’ve already created four days on this schedule.  
Various (unintelligible) 
Jose Sosa Well, and not only that, the PMP,  obviously a critical component of that PMP 

is that schedule. And, once the consultants review it and they got a copy of it 
yesterday. Once they take a look at it, and, again, I also got to finalize a contract 
for them. Cause right now, we didn’t even have contract until yesterday, last 
night. So…  

Bill Winters You guys are working for free. 
Various (unintelligible) 
Ann Shortelle So, we’re not making twenty five cents an hour.  
Various (unintelligible) 
Bill Winters What is a public involvement plan. What’s the time frame to do that? That’s 

scoping meetings? 
David Bell That covers both the scoping and the public hearings that will take place 

afterwards. And that, the reason why that’s such a long little comment, is 
because there were a number of things we had to resolve. Starting with yes or 
no. We’ve done that. We planned for five, are we going to try to do them 
concurrently, successively, was it going to be formal, informal, a number of 
questions about how the agency wanted to handle it, so those are the sorts of 
things you incorporate into the… 

Jose Sosa We got ten now or nine. Whatever.. 
David Bell …into the public involvement plan. 
Bill Winters (unintelligible) Did we answer all the questions you had outstanding? 
Li Tai Balboa No. 
David Bell (55:01) No, I don’t think we actually have. 
Li Tai Balboa (unintelligible) We’ll have to respond to that tomorrow (unintelligible) 
Jose Sosa Yeah, we got to find locations and (unintelligible) 
Randy Sosa Andy Devito was supposed to get us the venues and… 
Li Tai Balboa No, no, no. The, right now we have to square off with the locations first. I’m 

going to call you with that. And then, we’ll be more in tune with what sites… 
max What cities. 
David Bell So, the other thing that’s critical in the public involvement piece is how much 

time are you going to allow for public comment on the draft EIS. The minimum 
is thirty days. That’s what the schedule provides for because … 

Li Tai Balboa That’s what we’re doing, thirty days.  
David Bell O.K. You will probably get a request for an extension. It would be highly 

unusual, and I have to check the CEQ regs, to deny at least a fifteen day 
extension.  

Li Tai Balboa O.K. 
David Bell O.K. And, you might want to consult with counsel as to the advisability of 

doing that on what is, how’d you characterize this? The first major revision of 
SMCRA since inception. I mean, it’s a pretty important rule making that you’re 
engaged in. And, you’re giving folks thirty days to… 

Li Tai Balboa We’re giving thirty days, and if it comes in to give an extension, which it will, 
we’ll probably provide fifteen extra days but not a month.  
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Bill Winters (unintelligible) fifteen days, how is that going to throw off the schedule? 
David Bell It throws it off.  
Jose Sosa It throws it off because (unintelligible) develop your alternatives and all the 

stuff based on those documents.  
Li Tai Balboa They have to review all the comments. Organize them. We have to respond to 

comments, it throws it off by fifteen days.  
Various (unintelligible) 
David Bell At least fifteen days. If it falls on a weekend or holiday or something.  
Bill Winters (unintelligible) we got to make up fifteen days (unintelligible). 
Joe Pizarchik Is a alternative (unintelligible) get comments in on the scoping (unintelligible) 

stakeholders are people of interest. That we warn them in advance that it’s 
coming out on this day, we get everybody prepared (unintelligible) have your 
contractors, you experts, whomever lined up cause when this comes out you’re 
only getting thirty days. Would that help? 

David Bell No. You’ll get one of those people or a group of those people will request an 
extension.  

Various (unintelligible) 
John Morgan You’ll get a (unintelligible) asking for the extension.  
David Bell Your, you know, human nature being what it is, they won’t answer until the last 

day anyway. You know, and they will just push it out. I, I don’t know of any 
circumstances where I’ve done a rulemaking like this where it hasn’t been at 
least sixty days. And, I think on the munitions rule we did with EPA we 
extended it to ninety. Just because, but we weren’t under court deadline either, 
so. I understand.  

Joe Pizarchik We’ve had some instances of some things we’ve put out for public comment 
here where they ask for an extension, said they couldn’t possibly get it done in 
the timeframe of thirty days. It was a lot of, we didn’t extend it. (unintelligible) 

David Bell That’s why I said, you might want to have this discussion with counsel. The 
solicitors’ office just to see how vulnerable that is.  

Bill Winters (unintelligible) If that’s going to be the case then we’re already fifteen days 
over. 

David Bell Yep. 
Bill Winters Even if we make up fifteen days by the end. 
David Bell Yep. 
Bill Winters So, we need to get an answer to that (unintelligible) 
David Bell This is a living document. Because the first delay, the first interagency review 

process that goes two or three days late, everything gets moved.  
Bill Winters (unintelligible) line 206. 
Jose Sosa It is.  
Bill Winters Everything else is living, but line 206 is concrete. 
David Bell I’ll, I’ll tell you the effect of a government delay. And, the government has to 

decide how to address that. Cut out reviews, shorten seven business days to five 
business days, you know, or tell us.  

Li Tai Balboa There are going to be some (unintelligible) that we’re going to have to do in 
five business days.  
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David Bell And that’ll come out, I think, as part of the review we’re doing. In fact, I 
actually did assume five business days for some of those documents.  For 
government review.  

Li Tai Balboa So, we’re going to, tomorrow we’ll see how we’re going to shorten up our end. 
But, let’s keep on.  

David Bell So… 
Jose Sosa  I think the rest of it is kind of ours.  
David Bell The regulatory impact analysis… 
Jose Sosa Mactec is going to do that. John, you know, John and I talked last Friday and 

Mactec is going to take on the … 
John Morgan (unintelligible) 
Jose Sosa Huh? 
John Morgan (unintelligible) 
David Bell O.K. and I don’t know what data you collected previously for the stream buffer 

zone rule, but I suspect that might be, some data points of that, even though this 
rule is broader, I don’t know. What you’ve got in the bag already as you did 
that rulemaking. So, that would be helpful information to give to Mactec. 

Li Tai Balboa Purpose and need. I’ll give you the (unintelligible). 
Jose Sosa Yep. And, you’re going to provide all of the other, the other documents as well. 
David Bell Have you, have you  actually developed a draft description of proposed action 

and alternatives? 
Li Tai Balboa No. 
David Bell O.K. So, we need to start that process from scratch.  
Li Tai Balboa Yes. 
David Bell And, then the rest are the critical due dates.  
Various (unintelligible) 
David Bell I see the major potential stumbling point is being the interagency coordination, 

frankly. It’s hard to force them to do even what they agree at the highest levels 
to do.  

Various (unintelligible)  
David Bell What’s that? 
John Morgan Interagency disagreement.  
Bill Winters (unintelligible) anything else that (unintelligible) we need to give you 

(unintelligible)? Anything? 
Various (unintelligible) 
Bill Winters Anything else? 
David Bell Jose? 
Jose Sosa Say that again? 
David Bell The question was… 
Unknown Anything you need for them to give you the next couple of days.  
Jose Sosa I’m sorry, say that again. 
Unknown Do you need anything from OSM in the next couple of days? 
Jose Sosa Everything. Everything that you said you were going to give us.  
Li Tai Balboa I have a list of stuff here.  
Bill Winters Other than the list. Anything else? 
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Li Tai Balboa If you guys think of something, john, if you think of something you need… 
John Morgan I’ll email those in. 
Li Tai Balboa Yes. 
Jose Sosa I think we have our hands full right now. Let’s try to knock one at a time. 

That’s all we can do.  
Various Farewells, discussion of future meetings. 
 (01:04:52) End of recording.  
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Jose Sosa …already. We’re going to shut off the recording at this point. Anybody else has a 
final remark for, for the record? 

Unknown I didn’t know you were recording. 
Jose Sosa I, I said. I’m sorry, I said it in the beginning. I apologize if you guys didn’t…. 
David Bell Oh, I’m kidding. 
John 
Maxwell 

That means it’s a legal document. Since we told you, right? 

Li Tai 
Balboa  

Yep, let’s go get ‘em. 

David Bell Oh, oh, oh, just for everybody. I think everything ought to be marked deliberative 
process, no FOI-able at this point.  

Li Tai 
Balboa  

Could you send me how you want it  (unintelligible) 

David Bell Actually, we should ask Tom or Cheryl how they would like it marked. 
Li Tai 
Balboa 

Can you send me…. 

David Bell I’ll send you language and then you can run it by (unintelligible). 
Li Tai 
Balboa 

I would appreciate that actually. 

David Bell Yeah. We don’t want this, the agency has to be able to conduct its deliberations 
without fear that every word will be leaked to the litigants. 

Li Tai 
Balboa 

Ok. 

David Bell The army learned its lesson the hard way when a legal opinion on, indicating that 
something was not sufficient, legally sufficient was trotted out by, an email, 
trotted out by opposing counsel at trial. Oh, not legally sufficient? By your own 
counsel? Why’d you put it out? It was a little embarrassing. 

Li Tai 
Balboa 

Well, if you could send me that language.  

David Bell Ok. I will. 
 (01:25) End of recording 
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Nancy 
Sloanhoffer 

Welcome 

Glenda Owens Introductions of OSM personnel – Lai-Tai, John Craynon, Bill Winters, Nancy S, 
Sterling Rideout, unknown (4.00 min approx) 

Various Introductions (Randy, Jose, Cynthia, John Maxwell, Dave Bell, John Morgan, Joe 
Zaluski, Steve Gardner, Rick Newsome, Josh Jenkins, Ann Shortelle 

Glenda Owens (8:00) Thank-you.  Well I’m pleased that I heard a few of you use our acronym 
SMCRA and you have years of experience working, you’ve worked with Walter ??   

 Unintelligible then laughter 
Glenda Owens (8:20)  But anyway, I’m very pleased to hear that you have experience not only in 

mining engineering and biology and hydrology because those are going to be extremely 
important issues as we go through the development of the EIS.   But, also with SMCRA 
and the surface mining requirements and principles and regulations.  That’s going to be 
extremely important as well.   
 
I’m sure that you’ve heard that what started out to be an attempt to do a regulation to 
revise what we had formerly called our Stream Buffer Zone Rule as a protection from 
the areas of the streams from the mining has expanded and we’re taking on a much 
more comprehensive and holistic approach as to this rulemaking.  I don’t know how 
much of the background that you have but in 2008 a, OSM promulgated, as I said, what 
was known as a stream buffer zone rule, it had a narrower focus.    When the new 
administration came in, and I think that rule became effective in 2009, January 2009.  
When the new administration came in, as one of the reviews of regulations that had 
recently been promulgated; well, two things happened.  First of all, the regulation, the 
stream buffer zone regulation, two environmental groups challenged that rule so there’s 
a challenge in the District Court. 
 
(9:58) We’ve entered into a settlement agreement on that litigation.  We’re not going to 
defend that rule because a decision was made that we wanted to re-promulgate, revise 
that rule and so right now we have, that litigation is stayed while we do the actual re-
promulgation.  But we’re under some time constraints here and that’s where the 
interesting part of this endeavor comes in.  As a part of that settlement agreement, we 
have agreed to try to get a proposed rule out in February 2011 and you don’t even to 
think too hard to realize that you have less than a year to get that rule promulgated. 
 
Now, that means we have even less time to get the EIS drafted because the basis of 
what we’re going to do in that rule is our EIS we got to get that bad boy done.  So, as I 
said, we have some time constraints here which I’m sure you all are aware of, and we 
have lots of issues because this is a, I’m also assuming that you’ve seen the concept 
paper for the regulation.  So you know the extent and the comprehensive nature of what 
we are proposing to do and the work that we’re going to need, the support that we’re 
going to need, in the development of the EIS.  There will be more, I guess we’re going 
to get into more specific discussions here today.  Today looks like it’s more a matter of 
contractual discussions, and I see there is outline for division of the project, and I guess 
the project is the EIS project.  So, I’m going to leave that to the project managers and 
contractual folks to do.   
 
I just want to express my sincere appreciation for your being there.  This has been, 
we’ve been trying to get this team pulled together and move forward on this EIS or 
several months.  One of the things that I don’t know, if you haven’t heard but you will 
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hear over the next today or tomorrow, is that we also have some cooperating agencies 
that are going to be working with us on this EIS.  We have EPA that wants to be a 
cooperating agency.  We have a couple of states that have already indicated that they 
want to be cooperating agencies.  And so this meeting is for us to establish the kinds of 
expectations that we’ll have on both sides.  It’s going to be a two-way street.  That’s the 
only way we’re going to be able to get through this in a timely manner. To get 
everything done that needs to be done. We are, notwithstanding the fact that EPA is a 
cooperating agency, we are the lead agency.  Now, one of the things that we did ask our 
cooperating agencies and another, there are a couple of other agencies that will be 
assisting us as well.  The Corps of Engineers and, let me just back up for one minute, 
one of the things that is driving this as well as the litigation is the memorandum of 
understanding that the Secretary of Interior, the Administrator of EPA and the Deputy 
Assistant something-or-other form the Corps, Deputy Administrator of Civil Works, I 
didn’t mean to diminish their position.  But anyway, those three have signed onto a 
Memorandum of Understanding in which each of the three agencies make certain 
commitments, short term commitments.  And we’re on target with those in the longer 
term.  And actually with getting the stream buffer zone rule amended, or at least getting 
some guidelines out immediately, was one of the shorter term commitments that we 
made.  And we actually have some immediate protective measures that we put out in 
the interim while we get the rule re-promulgated.  So we’re on track with that as well.  
The longer term commitment is this rulemaking and because EPA and the Corps are 
signatories on that MOU they have more of an involvement than they otherwise would 
and they normally would and also in our statute there is a provision that says that any 
regulations that we promulgate that have Clean Water Act, air, or water quality 
implications have to be signed off on by the EPA.  And I can tell you that EPA is taking 
that very seriously.  And, so we’re going to be walking, working and walking with them 
hopefully, I don’t want to say lock-step, but we’ll be walking down the same path and 
hopefully we’ll be going in the same direction and we’ll be moving together as quickly 
as we can and making sure that we don’t, that we do all that has to be done.  So I say all 
that to say there are a lot of players in this endeavor and so that’s, that’s always a 
challenge.  A lot of cooks in the kitchen here.  So we got to make sure that we keep the 
stew brewing and that we get this dish ready on time.   
 
(15:43)  So, I’m not sure there’s much more I need to say  cause you need to talk about 
what it is that you’ll be doing and the timelines and how you’re going to set everything 
up.  As I said, our Director had hoped to be here to welcome you and give you a little 
bit of overview and give you his perspective of where things are and he is very, very 
much involved in this rule, the development of this rule, he is, I don’t know if you’re 
aware of it, but he’s actually been going around all over the country doing stakeholder 
outreach meetings so that on the concepts that we actually put out.  So, he’s had an 
awful lot of feedback and interaction with the various groups.  We, we fully expect to 
be watching every move we make on this rulemaking and we will be waiting with 
baited breath to file any lawsuit that comes, that, we know this rule is going to be 
challenged, there’s no doubt about that. So we need to have an EIS that’s going to 
support what the rule does.  We want as defensible rule as is possible for any number of 
reasons.  First of all, we need this rule.  We need this comprehensive approach to 
protecting streams.  And we also need to put together good rules that are going to 
withstand judicial challenge because otherwise this effort will have been for naught. 
And, this is a pretty long, long, protracted and expensive endeavor for it to have all 
have been for naught.  So, it’s got to be a sustainable action.  We’re going to depend on 



WS400003 
Kick-off Meeting, Part I 
 

3 
 

you to give us what we need in the EIS so that we can do a rule that’s going to do what 
it needs to do.  And I think our Director will be in to speak to you also when he gets 
here, just to welcome you and to let you know how important this is to him as well.  It’s 
important to us as a Bureau, our Assistant Secretary, and our Secretary, who as I said 
was the signatory on our MOU.  This is a high priority for him as well.  We have every 
interest, not only at OSM, but as I said, at the Assistant Secretary level and at the 
Secretary’s level to make sure that we do this correctly, do it right , do it on time.  And 
so, welcome to the team. 

Jose Sosa (18:15) I think it’s very critical for us to, and that’s something that we’ve been kicking 
around now for several weeks, and we have said prior to coming into the meeting, we 
got together.  And, it’s very critical that we understand division and understand division 
of that rule because obviously the EIS will basically support, our findings will support, 
what that rule says and good, bad, or indifferent, we got to have a platform, we have to 
have a baseline of what it is that you want to achieve with this rule, holistic 
comprehensively, country-wide mining activities which is very, very ambitious.  But, 
we need to understand, and the team needs to understand, so like we were talking about 
we can define what box we got to build for you.  You know, we don’t want to be out 
there building a skyscraper if we only need to buy and build a five story building and 
it’s very critical (unintelligible other) yeah, so, so these couple of days, I’m hoping that 
it will actually set and define, you know, get us to understand what the rule is, get an 
understanding of what parameters and so on and so forth.  And understanding again that 
if you have that true commitment from the EPA, from the Corps and even some of the 
states.  Because like we were talking during the day, you know a lot of the states deal 
with their own Clean Water Act regs, they regulate a lot of these parameters.  So we 
need to understand, is this going to be a federal action that is going to take over and 
displace the state mandate on some of mining activities either Appalachian or other 
locations.  So we really have to understand the nuts and bolts of what it is that you want 
to accomplish and how this thing is going to get done.  So we can be as effective as we 
possibly can.    

Glenda (20:08) Yes, those are things you do need to understand and the next couple of days, 
those, we’ll lay that out for you.  Short answer - no we’re not taking over from the 
states.  We are providing oversight for the states.  We’re going to set the federal 
minimum states will expected to…. 

Randy Sosa Above and beyond. 
Glenda Yes, they’ll be able, they’ll be expected to adopt regulations, once we get our regs 

down. They’ll be expected to adopt regs that are no less effective.  And that’s why a 
couple of the states have actually expressed an interest in being cooperating agencies.  
Because they understand how this is going to work as well.  Fish and Wildlife Service 
has also expressed an interest in being a cooperating agency.  There’s a lot of interest in 
what we’re doing because it is so comprehensive and because it goes beyond just a 
buffer zone. We’re expanding the, one of the things we are proposing to do is to change 
the definition of streams to include form and function.  Which is an expansion.  But 
they’ll, our team will get more into that, some details.  I just wanted to give you an 
overview since the Director was not here.  I hadn’t really planned to because I thought 
he’d be back, but, he’ll probably still want to come in and say something to you.  When 
he gets in and we’re expecting him, probably around 3 o’clock or so. And I can see 
from the schedule you’ll still be plugging away.  So he’ll be back then.  And we’ll 
come back down probably tomorrow some time just to see how things are going and if 
there are any questions you have of us.  So again, welcome, welcome, we’re happy that 
you’re here.  And we’re glad to get this EIS under way.  So thank-you, and, 
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(unintelligible) 
John Craynon (22:29) Before we get into the contractual matters, I’ll talk a little about the project.  As 

Glenda indicated this rulemaking is going to be (unintelligible) there are a number of 
areas that we’re focusing on (unintelligible) if I miss anything Bill you can jump in.  I 
sat through the Director’s meetings 14 times, stakeholder outreach meetings, so I think 
I got (unintelligible).  14 times over the course of a month the Director, we met with a 
number of groups across the country and I was the only one that was at every meeting 
Bill.  (unintelligible) 
 
The first concept that’s really a part of the rulemaking is, relates to collecting 
appropriate baseline data.  Really focusing on looking at what’s in the streams prior to 
mining, chemically, physically, biologically.  And expanding what’s currently in our 
regulatory program, add a lot more detail.  So, that’s one area that we are focusing on in 
the rule.   
 
The second one is, in the surface mining act there is a provision that we have to protect 
the hydrologic balance from material, prevent material damage to the hydrologic 
balance off the permit and minimize the impacts on the permit.  Did I get that right Mr. 
Hydro?  I’m a mining engineer, so I may not use the water terms correctly.  But for the 
first time we are going to be composing, putting a federal definition of material damage 
that is really going to focus on the function of the stream so we’ll have a biologic 
component to define what material damage is.  As a part of that concept we are also 
going to include, we anticipate including something that focuses on establishment of an 
action threshold, corrective action threshold that, for example, if a particular parameter 
is the stream is considered important as far as material damage goes and you see a trend 
in that parameter that’s moving toward material damage would occur, it would be a 
threshold where the operator, the permittee would have to take a corrective action to 
prevent material damage from actually occurring.  This again is a new regulatory 
concept for us.  It’s a trigger point that would require the operator to do something 
different.  And would examine what’s going on in the watershed that may cause that 
parameter to increase.   
 
The third area is monitoring, right?  In addition to collecting more baseline data to 
characterize what’s there, we’re going to expand the required monitoring on, within the 
watersheds affected by the mining operation.  So not only on the permit, but also at the 
point downstream that relates to the cumulative hydrologic impact analysis that the 
SMCRA regulatory authority (unintelligible).  That focus really of material damage and 
of monitoring and so on is to ensure that you’re not; your mining operation is not 
causing material damage.  You have to have some way of determining what area is 
impacted by not just this particular permit but by other existing mining operations, by 
past mining operations, and by reasonably anticipated future mining in that area.  The 
regulatory authority takes the information submitted by the permit applicant and 
prepares this cumulative hydrologic impact analysis.  And that is an area, again by 
saying that, by creating this definition of material damage, by requiring additional 
monitoring, there will be more information to determine if that’s going on.  
(unintelligible) Did I muddy the water? 

Bill Winters (26:47) No.  The only thing you can add (unintelligible) might as well add here.  We’re 
talking about cumulative some states release the monitoring (unintelligible) whenever 
they want. 

John Craynon (35:08) In the case where you have variances from the requirements for AOC, that 
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would be true mountaintop removal mining where the statute, the regulatory program 
had a couple of provisions that allow for the waiver of the requirement to return the 
mining site to approximate original contour.  One is for steep slope mining sites, the 
other is for mountaintop removal which is defined as where you take the entire coal 
seam, or seams, from one outcrop to the other and you mine the entire mountain or 
ridge.  Those are very rare, actually, over the last several years.  Where there are 
variances, we want to make sure that there’s legitimate post-mining land uses in place.  
For example, if you say you’re going to create an industrial park on this flat land that 
you’ve created by not returning it to approximate original contour there needs to be 
contracts in place or at least the zoning, etcetera in place to indicate that that is actually 
a legitimate post-mining land use and not just a sham that you created.  Where the land 
has been forested prior to mining, we’re also going to include is this rule an 
encouragement, the details are still being worked out, for reforestation of previously 
forested areas.  Preference for use of native species, not just of trees but the other 
biologic species that may be on the site, the understory, the brush and the shrubs and so 
on that stay on the forest (unintelligible). 
 
Next thing that we’re going to include in this regulatory package is a codification of our 
1997 acid mine drainage policy.  To basically require financial guarantees for long term 
pollutional discharge, regardless of whether it’s related to acid mine drainage or any 
other pollutional discharge. Right now, as I said, that’s a policy statement so we think 
by putting it in the regulations that’s better (unintelligible) notice of what’s understood 
there and it expands it to include issues like if, for example, let’s pick something out of 
the air like selenium.  When you have a discharge of selenium from the site and that’s 
going to be a long term pollutional discharge, then you provide some sort of financial 
mechanism to ensure that that can be treated before discharging on the site.   

Various (Unintelligible) 
John Craynon (38:18)  The, as far as, on the, when you have a fill on the site, and actually any time 

you’re impacting the stream,  one of the goals that the Director has in this rulemaking is 
ensuring that all the pertinent provisions of the surface mining act are being 
implemented.  And, one he feels that through the years has not been, and we do have an 
opportunity here, is when you effect fish, wildlife and related environmental values that 
the statute actually indicates that we should protect and enhance, where possible, 
minimize the impacts, and enhance where possible, so where you have fills on a site 
and anytime affected streams there’s going to be real focus on ensuring that you 
enhance the fish, wildlife, and related environmental resources.  So, if you’re putting 
the fill in one stream, and you have an opportunity to do an enhancement on another 
stream reach on the permit then we’re looking for requirements that you’d be doing that 
as well. 
 
Permit coordination, yes.  Another area we expect to address in this is a requirement 
that the permitting aspects under SMCRA and the permitting aspects of the Clean 
Water Act be coordinated to the greatest degree possible.  We don’t know exactly how 
to do that in rule, we can’t obligate the EPA, the Fish and Wildlife Service, the Army 
Corps of Engineers or anybody to do anything over our regulatory program.  But we 
can create a framework, I think, to ensure better permit coordination. 

John Morgan (Unintelligible) Stream delineation. 
John Craynon (40:04) The definition of streams, that’s the last part.  Thank-you, John.  
Various (unintelligible) 
John Craynon  We are looking at redefining streams.  Right now our definitions are based on flow and 
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place of intermittent, based on area watershed of one square mile or greater.  We’re 
considering changing those definitions to include a biologic component.  And, this I can 
actually do verbatim.  Something along the lines of what’s in the Pennsylvania 
program, which defines intermittent streams as the water course will define better bank 
in a substrate indicative   of flowing water that contains two or more macroinvertibrate 
species visible by the naked eye which require water to complete all of their life cycle.  
Water for part of the year, to complete all of their life cycle.  And then, a perennial 
stream is the same except for they require water the entire year to complete their life 
cycle. So, that sort of definition but we’re not wedded to that exact word.  That’s the 
kind of thing that we have in mind.  And then, for ephemeral of course. Did I miss 
anything else, Bill?  Dennis, did I miss anything in the regulatory? 

Various Unintelligible 
Joe Zaluski (41:42) I got a question on the permit coordination part.  Is this for ADCs that issue 

permits for mines or those that just comment on those permits. Are both these covered? 
John Craynon I think the intention is to cover both. In part, because of the role of the Fish and 

Wildlife Service Endangered Act, Species Act, coordination and so on.  It’s not like 
there’s a permit there, but there is a coordination.  They actually have the ability to be 
involved in Clean Water Act permitting and SMCRA permitting, so I think   we 
definitely want them (unintelligible).  I think we would encourage that. 

John Morgan One thing we seem to be silent on when you talk about additional financial assurances 
is alternative bonding approaches. Are you thinking of changing that at all?  

John Craynon Not in the broad sense. But definitely when it comes to the bonding for restoration of 
form and function of the stream. We’re talking full cost bonding for that. And, that 
would not be covered by alternative bonding systems because, as the Director has said, 
they are not designed to handle that sort of shock to the system. If we had a number of 
streams that were not restored and a number of bond forfeitures, for example, that the 
alternative bonding system would cover. And, we also think that the decision of 
whether or not to impact a stream should be a financial decision of the permittee. That 
they have their resources at risk. That they are actually evaluating their (intelligible)… 
if they impact a stream as (unintelligible). .. the bonding risk of not being able to restore 
the stream. 

Joe Zaluski Will that be like a supplemental assurance bond concept? 
John Craynon It could be. Now we did get some comments in the stakeholder outreach that that 

should be allowed to be rolled into the regular permit bond. That it might not have to be 
a separate instrument. But, it definitely have to be a separate calculation to ensure that 
there is a full-cost bond for that stream restoration. 

Joe Zaluski I guess one question goes to the forfeiture aspect, the worst case. I mean, if you did 
everything you would under the permit, but the stream just doesn’t come back. 

John Craynon Yeah. 
Joe Zaluski You know, I’m sure that’s subject to forfeiture? Because, as you know, that’s the 

atomic bond. 
John Craynon I know. And, I think that is the Director’s intent, frankly.  As we’ve talked about this, 

it’s the idea that a company has to make the decision. Are they willing to risk their 
ability to ever mine coal again against the possibility that they won’t be able to restore 
the stream? (unintelligible – various) 

John Morgan I didn’t hear you talk about pond design, pond location. 
John Craynon We had some conversation during the stakeholder outreach about the whole issue of 

where to put the sediment ponds and so on. As a part of the geomorphic reclamation 
we’re actually thinking about how some of Dr. Warner’s work, for example, looking at 
infiltration galleries and going away from the water sediment impoundments into a 
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more spread out system of  dealing with the runoff from the site could be dealt with. So, 
that would be apparent in that piece. But…   

John Morgan What about stormwater? 
John Craynon Stormwater, stormwater ponds and those kinds of things. Again, we talked about it in 

some detail but whether they put those in stream, out of the stream or they go to more 
of the on-the-bench kind of sediment controls structures was subsumed in to that whole 
idea of incorporating the geomorphic reclamation, looking of different ways of 
addressing that through site design rather than (unintelligible)   

Bill Winters To follow up on that a little bit. We had talked about that a little bit but did not follow 
through because the states, there’s such a wide discrepancy. Some states, they just will 
not let them put them in ephemeral channels or wet-weather conveyances or however 
they’re named, ephemeral channels. So, it didn’t make sense for us to come up with a 
rule that the states, some states, there’s no way that they could meet it. So, we just kind 
of left that one (unintelligible). 

Joe Zaluski (46:17) You also talked about, not getting too specific here, but about weeps. And that, 
to me, is such a revolutionary thing. Has EPA, since our meetings in Kentucky, has any 
more input come from EPA that that’s going to be acceptable? To me, it’s taking a 
point source into a non-point source. Which is usually the other way around but… 

Bill Winters (Unintelligible) the folks have issues with it, some issues with it. But EPA, I hesitate to 
say this because the folks that I deal with they tend to support that. We actually are  
having  Dr. Warner come down…  

Joe Zaluski Right. 
Bill Winters …the 15th.  That’s kind of most of Region 4. I would say Region 4’s on board with it. I 

can’t speak for Region 3. But, we’re getting broad general support for the concept. How 
it’s manifested. You know, what the other EPA regions think about it… 

Joe Zaluski Will that be in the rule? 
Bill Winters As far as the whole… 
Joe Zaluski Allowing weeps to (unintelligible)  ponds? 
Unknown Male 
1 

The Director instructions are that it’s supposed to be in there. That that’s preferable to 
sedimentation. It won’t be a requirement but it will be expressed… 

John Craynon An optional. 
Unknown Male 
1 

Correct. Stronger than an option. 

Various (Unintelligible) 
Steve Gardner That’s major sea change in the whole concept… 
Joe Zaluski That’s a big deal. 
Steve Gardner …sediment control. 
John Craynon Obviously, that will be part of the alternatives that have to be examined. 
Bill Winters I’m sure they’ll let us know their feelings about (laughter) 
John Craynon EPA’s not really shy about these things. 
Joe Zaluski That one just really jumped out at me.  
Bill Winters I’ll tell you what, when John gets here that may not be a bad question to ask direct 

because I think there was a meeting with EPA on Friday.  
John Craynon Yes, there was. 
Bill Winters I don’t know if they discussed that or not cause I wasn’t there. 
John Craynon In part. 
Various (Unintelligible) 
John Craynon In part we talked about it. 
Unknown Male It may be premature to ask at this point. We’ll see what EPA says when they get they 
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1 get their comments back on the rule language. 
John Morgan That really begs the big question, what you have as a proposed rule. 
John Craynon We actually are at the point, and this is probably as good a place as any to kind of talk a 

little bit about this before we get into (unintelligible), we have begun to draft rule 
language. We do have (unintelligible) sending out for interagency review this week a 
kind of a first step draft rule language.  We also, of course, be sharing that with you’all 
because that will affect where the EIS goes.  

Joe Zaluski Yes, it does. 
John Craynon And, this will be kind of the starting point of our preferred alternative. As Glenda said, 

and as I will (unintelligible) we anticipate the EIS, as it’s being prepared, as you all are 
doing your work and you get pieces to review, informing this process. So, we don’t 
anticipate the draft version of the rule, that you’ll be getting in the near future, this 
week, or whatever, to be the final version that we publish in February. We expect that 
as we hear what the impacts of different alternatives are, as we continue to work with 
our sister agencies, as we continue this whole process, that that those alternatives and 
our preferred alternative will change. Maybe significantly. Maybe not, just slightly. 
(Unintelligible)  not be tweaking around the edges. But, this will be at least our starting 
point.  Another pertinent thing for the EIS. As you know, we published on April 30th a 
notice of intent to prepare the EIS. That comment period for that closed last week, on 
the 1st of June. We received 25 sets of comments, which I summarized and digested. 
We will provide you not just the summary, but the comments themselves. Because, a 
lot of what’s in the comments did not say the EIS should address XY and Z. It said the 
rule should address XY and Z. I read that as being, well if the rule should address it 
then the EIS obviously has to address it.  So as I was summarizing, I tried to 
incorporate some of those things. But, my summary might not be the same as you 
would summarize it. So, I think it’s critical that you see what the input we got from the 
interested stakeholders. We had folks from the environmental groups, folks from the 
states, and folks from industry that commented and wanted this input subsequent to an 
(unintelligible). I was actually kind of surprised that it was that small. (unintelligible) 

Li Tai Balboa (51:15) Anyway, before we get into Nancy I’m just going to say a few words and then 
we’ll take a short break and get into the contract (unintelligible). As you know, this is 
going to be done in a very, very short timeframe. I think it will be something of a 
historical precedence. And, I think that we have the right team, the right group of 
people, and the right personalities to get this going. I think it’s very important that you 
folks provide us guidance at many times when we’re saying we want to go this way, I 
would expect that you all say, we don’t recommend that because our experience says… 
or, why don’t you look at these other ways. And, maybe because that’s what this effort 
is – to look at alternative means of doing something the right way. So, we’re expecting 
and counting on you to provide that guidance to us always. We will be providing you 
with the rule language. If you see something that’s way off board, talk to us. Because 
we need to see fresh eyes on this. Maybe not so fresh, but fresher than ours. We will 
provide you with what we came up with as a list of alternatives. It’s not very polished 
but we will be looking at you to polish that up and provide us guidance as well. One 
thing that I do want to talk about is scoping. Normally, when you have an EIS, you do 
scoping meetings. We are allowed to define how we are conducting scoping, and we 
defined it as just the responses to the notice of intent. However, if you feel that that is 
not going to provide this justice, this effort justice, I would hope to hear from you if 
you feel that we do need the scoping meetings. That we do need to hear further from 
other people. I would like you to speak up. Because, you can sit here and develop a 
book report , which is not what I want to do. I want this to be an analytical tool to be 



WS400003 
Kick-off Meeting, Part I 
 

9 
 

used to develop the rule-making and to provide the public with, I guess, a moving effort 
on your part to develop this EIS. But, I want the EIS to be the analytical tool. I just 
don’t want it to be a regurgitation of what we find in states, this is what we find is the 
preferred alternative. I want it to be really used as an analytical tool. So, if you feel that 
our having limited the notice of intent to be our (unintelligible) is damaging to what 
we’re trying to get out of this, we’d like you tell us. O.K. So, with that, I leave you. 
And, we’ll be back in 15 minutes. Is that good for you? 

Jose Sosa (54:46) I have one comment. And, I think we were kind of going back and forth with 
that is that the preparation of the EIS is a process. And, if you are shortchanging that 
process, we may all, we may end up getting hurt at the end of the day. So we have to, 
and we have a couple of lawyers here, we also wanted to talk to your legal councils and 
make sure that, because as the Deputy Director said, this is going to be challenged 
legally. And rather than trying to say, hey, you guys skipped a session here or, you 
know, you skipped three meetings there, I mean, we really have to make sure that we 
are covering each and every one of our tracks.  

Li Tai Balboa And I think it’s essential, when the Director comes in, that you speak up on that matter. 
Because, go ahead. 

Dave Bell I’m sorry 
Li Tai Balboa No, I just, I feel equally as strongly as you do that because it is a matter that is very 

controversial, that we should be careful in addressing every little step we’re taking.  
Dave Bell It doesn’t take much, as you know, to pull the whole NEPA process into litigation, 

which stops your rule-making dead in its tracks. Scoping is an important part of that 
process because it helps inform and shape what the decision-maker is actually going to 
consider. To the extent that the Director has been out doing these 14 outreach sessions, 
I’m not sure in the context of the NEPA process that perhaps someone would not stand 
up and say well “I didn’t know, I didn’t know that that was…”  

Unknown Male 
1 

Let me qualify, he’s careful to say that that’s not considered part of the scoping process. 

Dave Bell O.K. So, we can’t use the 14 sessions as scoping for a rule-making that’s going to be 
the subject of the EIS. O.K. We’ve just divorced those two concepts. So, what is the 
scoping that’s taken place, then, with respect to this EIS? The notice of intent said we 
don’t intend on doing that. The ANPR, in my mind, doesn’t actually talk about what 
you’re talking about doing now. The whole set of concepts layed out in the ANPR 
earlier this year isn’t about the conceptual measures that you all are now speaking 
about. So, I’m not sure that the public or the regulated community has had an 
opportunity to say, “Hey, if I were going to tell you what I think about a rule that’s 
comprehensive, here’s what, some of my thoughts.” And, the fact that you only have 25 
sets scares the bejesus out of me.  One last comment, on your ANPR you got 32,000 
comments on a notice of proposed rulemaking where there’s not even a rule. Right? 
We’re just thinking about doing something. Now you’ve got an actual rule, with 
specific provisions that are going to hit some guy straight between the eyes and he’s 
going to say “Oh my lord,” you know, “You want me to bond this until the end of 
time?” Stuff like that. Anyways, so, scoping is the beginning of the process and we 
could get all the way to the end and somebody with a 42 cent stamp says “Guess what 
guys…”  

Li Tai Balboa And, once the Director comes in, I’d like you to bring that out. And you said.. 
Unknown 
Female 1 

I just said you don’t want a procedural challenge. I mean, it’s going to be difficult 
enough just on the technical case.  

John Craynon Well, and I would kind of endorse the idea here that we don’t want a rule that we create 
that’s very defensible on SMCRA grounds to fail on NEPA grounds. 
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Dave Bell Exactly. This is what we talked about earlier today. There are two paths that you have 
to follow here. One is the procedural NEPA stuff, the stuff that just drives the technical 
guys absolutely bananas. Because it doesn’t necessarily meet all your requirements 
under SMCRA and the rules that need to be put in place to protect the environment, to 
protect mining or allow mining, etcetera. So, you’re right. And, everything we’ve 
talked about so far has been the technical side. And, the questions that John and Steve 
and Joe have asked have all been technical side.  

Li Tai Balboa And have been great. 
Dave Bell Great questions, exactly. The procedural stuff though… 
Li Tai Balboa O.K. Well let’s take a 15 minute break and come back. End of recording (59:40) 
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Nancy 
Sloanhoffer 

I am the Contracting Officer. If there are any issues with the contract, any question on 
whether or not you’re not sure something is in scope, different kind of scoping, but in 
scope with the contract, work-related, any kind of question like that, I will absolutely 
give you my cell phone. Absolutely don’t hesitate to call me or to email me. And, I will 
say this, you know it is on record, I am absolutely horrible at checking my voice mail at 
work. If I’m at work, I check it. But, if I’m away from here, I don’t check it. And, that’s 
a bad thing. It’s just, I’m not, I don’t get in the habit of that. For some reason, the whole 
world has my cell phone number. They published it here. You know, it’s my private 
cell phone number, it’s been published. And, everybody knows how to get ahold of me. 
And, I don’t think that…   

Steve Gardner It’s called self preservation.  
Nancy 
Sloanhoffer 

And nine times out of ten I have to go through 20 messages from random contractor 
just looking to do business with OSM, not knowing what OSM is. And, you know, he 
wants to build buildings for us and stuff. And, it’s like, we don’t do that. And, get 
through all that stuff. And, I just cannot (unintelligible). So, I will give you my cell 
phone number. But, email if I’m here, I absolutely answer. I always check my email 
weekends, nights, days, everything. So, any kind of question, any kind of issue, 
anything you want to bring up, feel free to call me. As the lawyer said in the room, I’m 
the only person that can bind the government monetarily, I’m the only one that can 
change the contract. As much as Li Tai might try, she can’t, she shouldn’t.    If she is, 
report her back to me. Bring her in line and whip her. But, down here are also the rules 
of what she can do and what she can’t do. I am absolutely going to allow her to be able 
to email and correspond back and forth with you. With email is probably going to be 
the main way. I just ask that when you guys are emailing, whether you think I’m 
involved or not, put me in there. Copy, furnish me because if nothing else, it needs to 
be part of the contract file. And, we need to just make sure that it’s on record and that 
I’m not out of the loop. And you know you come back and say “Well, Nancy, there 
were six emails that said we were doing this and if it’s out of scope then you should 
have spoke up.” Well,  I need to be on the, at least on the copy/furnish to be able to 
have the opportunity to see that and say “Hey, what a second, we’ve got to, let’s talk 
about this. Let’s get a cost proposal and let’s see where we are because I don’t think 
this is going to meet the scope.”   O.K. And, Li Tai’s the new kid. She was only made a 
COR today. She actually doesn’t have the official certificate. The ink is fresh. But, she 
just took a bunch of training, so, hopefully she didn’t just breeze through it.  
 
Meetings. I think, and I don’t remember exactly if we’re supposed to have monthly 
meetings or (unintelligible) 

Jose Sosa Twice. 
Nancy 
Sloanhoffer 

Twice a month. 

Jose Sosa One by phone, teleconference, voice conferencing. And, then the other one physical. 
Physical meeting.  

Nancy 
Sloanhoffer 

So, I always like to be part of those, even if I’m only just listening in. And, if I end up 
leaving the room. Maybe just learning something about the NEPA process. But, 
definitely include me. Modifications, of course, you know, you’ve been through this 
before, but there are certain things we can change unilaterally. I absolutely try not to 
work in a unilateral mode. I absolutely always try to work, as far as I’m concerned, we 
are partners. We don’t need a partnership agreement to know that we’re partners and 
that we’re working on this huge project together. And, it can’t be successful without all 
of us in the room working together as partners. So, any kind of change that we do, 
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absolutely I’m going to absolutely, I might have to do it quick and do unilateral but 
then get your sign off on it. My preference though is to absolutely always to do a 
supplemental agreement and get everybody agreeing before we move forward.  
 
Invoicing. Invoicing will go through Li Tai to O.K. it. And I didn’t put too much down 
there. Invoicing is changing. Right now, we’re in a pilot program where it’s all going to 
be internet.  

Randy Sosa Which service are you using? Your own or is it WAP? 
Nancy 
Sloanhoffer 

It’s our own. And, there’s a pilot program going on with some of the bigger contracts 
like with Dell and different ones to see how the pilot is working. It’s supposed to 
become official in August. I don’t know how the pilot is running because, I try to stay 
out as best as I can, just between us it’s between a bunch of the other (unintelligible) 
MMS, us, and DLM because they’re all on the same systems we are but there’s a pilot 
program and it’s supposed to go live, all internet, on, sometime in August.  

Randy Sosa And we will be advised of that.  
Nancy 
Sloanhoffer 

Yes.  

Randy Sosa We’re familiar with that. We, presently we work on the wide-area work flow.   
Nancy 
Sloanhoffer 

O.K. 

Randy Sosa A lot of agencies, DoD agencies have that and also the VA has their own VA system. 
Nancy 
Sloanhoffer 

Right. I came from (unintelligible) 

Various (Unintelligible) 
Nancy 
Sloanhoffer 

(5:16) So, they’re all in the process of doing that. So, how you put in your first invoice, 
your second invoice, your third invoice could end up being different only because of 
the change that (unintelligible) 

Randy Sosa Do you have particular forms? Are they in the contract any or they usually the AIA? 
Nancy 
Sloanhoffer 

I have nothing right now because of the… 

Randy Sosa No but I  mean normally even the paper one, you use the regular AIA pay application? 
Jose Sosa There’s a cost breakdown Randy (unintelligible) that we would actually invoice 

(unintelligible) that we wanted also to discuss with you. Cause there’s going to be a lot 
of front-end effort and the way, it’s back-loaded, the way. Whomever developed the 
invoicing or the bidding procedure for us. And, we would like to see, see it where it’s 
more evenly spread. Because of the front, in the beginning of this project there’s going 
to be a lot of manpower and labor intense activities. And, I think we have it, the way 
it’s laid out, we go by five percent increments or something like that.  

Nancy 
Sloanhoffer 

It’s five or ten, something like that. 

Jose Sosa And, we want to see if there could be a little bit. And, I think we posed that question 
during the proposing period. And, there were comments that you guys would work with 
us, so, we’ll look at… What I can say, let us look at the level of effort. And, particularly 
from the consultants that are going to be spending and putting a lot of labor hours into 
the process . And, if I hear them scream, you know, then I’ll come to you and say, hey, 
you know, let’s try…   

Nancy 
Sloanhoffer 

Or, if you have a proposed way how you would like to see it. If you want to submit that. 
Because, the three of us can work that out and see what works best.  

Jose Sosa O.K. Alright. 
Various Chatter 
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Nancy 
Sloanhoffer 

We were nervous. And, a lot of times you end up having a lot, building a system, doing 
everything. You have a lot of costs in the front. You get to the end and if you don’t 
have your system the way you want it, you get to the end and you got not a lot of 
money to use as leverage in the end. So, we did it in the reverse so that way we got to 
the end and we didn’t have a product, we at least had all this money so we could go out 
get somebody else to do it for us. Not that we want to go there. But, we absolutely can 
look at that and come up with something that’s agreeable with everybody. So, if you 
could initially put something together, that you would like to see it as. We can sit down 
and talk. It would be good.  

Jose Sosa And, you’re going to still have the leverage because it’s obviously going to be activities 
and labor hours spent and you’re still going to have, you know, enough money left to 
do something if we’re not performing, so (unintelligible) And, obviously, we brought in 
people that I believe are going to push and do the very best they can to make this thing 
a success, so…  

Nancy 
Sloanhoffer 

And, then, the other thing that I have on here, and I don’t know if Li Tai wants to go 
over it, you know, the quality control at critical milestones. Which, I’m sure most of 
you probably know what they all are in the room. And, any kind of reporting 
requirements that you want to go over that’s in there.  

Li Tai Balboa Well, one of the things. You are going to make a Sharepoint site. 
Jose Sosa Yes. 
Li Tai Balboa O.K. Before we leave, we’ll set up the participants that are going to have full control of 

the edit, And then the participants that are only  going to do read only.  
Jose Sosa Let us know.  
Li Tai Balboa O.K. We do want a standard formal work group instruction.  
Jose Sosa We have a, you know, the initial, off of a Gantt chart, the schedules and we’re going to 

turn that, as I had mentioned to you. I think there is somebody very interested in 
looking at the work breakdown structure. We’re going to take the Gantt chart, and I’m 
working with the consultants right now to basically make it, turn the Gantt chart into a 
true, take the task primarily we’re going to take the draft and the final EIS and then 
work our tree as a result of that. And, get all the tasks associated with the two activities 
and then break it down to all the subtasks and everything. So, trust me, I’ve been trying 
to get to that and I promise her I’d have something. And, we put together a list of 
activities and tasks that we feel would be required to meet the scope and get the things 
needed. But, I want to, I’m going to turn that into a true work breakdown structure. 
Either in Word or some other format. Where you will see exactly every task, every 
activity and every sub activity associated with everything that we want to, that we got 
to do to accomplish the main goal of producing the two documents . So, alright? 

Randy Sosa (10:12) Maybe if you could review it and then you’ll give us any comments. Anything 
you want to see changed or something here.  I mean… 

Bill Winters Sure. 
Randy Sosa Before we set it into a formal… 
John Craynon Bill is such a wallflower, you never hear from him. (laughter) 
Jose Sosa One thing that I also, I have a list of contacts that we put together with everybody’s 

contact information, emails, you know, phones, cells. The whole nine yards. And, I was 
going to send it to you John, and Li Tai, and I just forgot.   

Li Tai Balboa That’s fine.  
Jose Sosa I sent you several… 
Li Tai Balboa And, I’ll give you, I’ll give all you my cell phone 305. It’s actually on my card.  

(unintelligible). They’re charging my cell phone.  
Jose Sosa And, one thing. We’re going to have all the contacts. But, one thing I’ve told the team. 
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And, John and I were talking just before we started this session. Is that I’d like to do the 
same thing as you. You know, I’m the coordinator and I’d like to have all the 
documentation. The flow of everything go through me. And, they’re going to do the 
work but I want to see what’s going on so I can track. If I get a call from her, I know 
exactly where we are and I can say “Yes, we’re on it,” or “No, we’re not.”  

Li Tai Balboa Yeah, I’m only going to go through you actually. And, I’d appreciate it that everybody 
go through Jose. Or, if you’re going to come directly to me, always cc Jose and Nancy. 
But, that’s how it has to be because it’s the only way we’re going to keep everybody on 
track. Cause I understand that all of us have different projects and stuff. Sometimes, 
Jose will tell you “Go directly to Li Tai.” But, as a matter of courtesy, just cc Jose and 
Nancy and you can come directly to me. I will only go to you unless you tell me I can 
go directly to them. And, when you do, I’ll cc you and Nancy.  

Jose Sosa Well, that’s why we also have John and we have Randy on the admin side and project 
management. And, David has been always also a support to us from that standpoint. So, 
I think we have enough people but… And, I don’t have a problem, nobody’s going to 
bruise my ego. I said, I told David the other day, everybody’s an expert in their 
technical resource are and their field so, we’re all grown up people here, females and 
males. So, we got to make this thing flow and go. That’s the primary, I don’t want to 
bottleneck…   

Nancy 
Sloanhoffer 

I like that saying, flow and go. (laughter) I don’t want something sitting on my desk 
because I’m not around one day, or I didn’t have internet access because we’re sitting 
someplace where my air card wasn’t working. And, something stops for six hours that 
shouldn’t stop for six hours.  

Jose Sosa Right. 
Li Tai Balboa So, I guess we’re all clear on that. When are you going to set up a Sharepoint site? How 

soon, like next week? 
Jose Sosa It should be set up right now. We talked to our IT people and, actually, it was going to 

be set up today, as a matter of fact. So (various chatter). 
David Bell That would be a great idea, by the way. So that everybody clears the day so that they 

are available. Setting up a specific day.  
John Morgan Going back to the issue on invoicing and overall contract. Is (unintelligible)  looking 

for definition approved people to bill to the contract?  
Nancy 
Sloanhoffer 

Say that again. 

John Morgan Are you looking for names of people approved to invoice against the project. I mean, 
we’ve had other federal projects where you’ve had to have each person’s name 
approved in advance before they could participate.   

Li Tai Balboa They’re part of the… 
Jose Sosa The way it’s set up, John, they’re actually, it’s almost like a construction contract. 

They’re expecting billing by percentage. Percent complete. There’s no time or 
materials. There’s no   

Randy Sosa And, this being services there’s no Davis-Bacon reporting, certified payroll.  
Steve Gardner So, we can substitute technical people.  
Randy Sosa Yeah. 
Jose Sosa Well, we’re not going to change the team. But, I mean, you know, the players that are. 

Yeah, I mean, if you have a junior person that needs to do something that was not 
listed. I mean, I don’t think they’re going to be telling us, don’t use that receptionist or 
that administrative person to produce a document because you had somebody else listed 
or something like that.   

Li Tai Balboa We are expecting that the people that you said were going to be used… 
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Randy Sosa The key elements will be in place. 
Li Tai Balboa Yeah. We are expecting that because we chose you. The truth is the truth.  (laughter)  
Jose Sosa (15:16) And, I will monitor that myself. I will obviously make sure… 
Li Tai Balboa We’re expecting that you, Mr. Morgan, are going to be involved. That you, Mr. 

Gardner, are going to be involved. We’re expecting that. (unintelligible) So,  we’re 
expecting that the people that you set out in the proposal will be the ones preparing this. 

Steve Gardner The key question I think is, maybe, a new employee comes on board. Do we need to 
run that person by… 

Nancy 
Sloanhoffer 

It depends on what they’re doing, yeah. 

Li Tai Balboa I would like it.  
Various (unintelligible) 
Li Tai Balboa Yes, we would like it run by and we would like to see their resumes. 
Joe Zaluski Other question (unintelligible) Sharepoint.  I’m going to segue back to (unintelligible) 

earlier session.  The documentation that we’re going to look at. The data points, 
whatever, is that all coming from OSM. Are we free to, or expected, two kinds of 
questions,  to go get that data? That’s a big universe of paper (unintelligible) 

Li Tai Balboa We’re going to try to furnish you with as much stuff that we can. We came up with a 
list of things, that, and I’ll review it tomorrow actually, that we’re going to furnish you 
with. But, there are some things we expect you to get.  

Joe Zaluski To get. O.K. Are we precluded from, if there’s something not on your list that we 
happen to know about. A study at the University of Louisville or … 

Li Tai Balboa You are not precluded from anything. We want you to get everything that you can to 
make this a better (unintelligible) so, you are not precluded from anything. Anything 
that you can get, get.  

John Craynon And, I will tell you that I had a meeting with the interagency group on Friday to provide 
us some info prior to getting together with you all. And, I asked them for anything that 
they could provide from the EPA, Fish and Wildlife Service, Corps, etcetera. They send 
to me and I will provide it to Li Tai, and Li Tai get it out to everyone else.    

Joe Zaluski Is there any sort of acid test or credibility test for , you know, a master’s thesis or a PhD 
thesis or… 

John Craynon I’m going to be a little bit honest here.  
Various (unintelligible) 
John Craynon The fact that OSM had a rule that was based on a master’s thesis that was never 

intended to be used for what it was used for, that was thrown out by a federal court 
makes me very nervous about using a master’s thesis or a PhD dissertation.  Peer-
reviewed science, I think, has its place. And, I think, to support our decision as much as 
possible, if it’s peer-reviewed science, that’s good. So, if it’s published in a journal, and 
I’m not going to get into the whole academic world of which (unintelligible) but, you 
know, as opposed to a thesis or a dissertation where it’s not peer-reviewed and it really 
is, can be, subject to controversy. I’d like to stay away from that, that’s just my personal 
opinion.   

Joe Zaluski And, by the same token, can we feel free to disregard stuff that gets tossed to us that is 
not peer-reviewed?  

John Craynon I think, well, you have to kind of take it under advisement. Because, we have a lot of 
data, for example, that’s collected as part of the regulatory process that may not be 
peer-reviewed science. But, because of the nature of the data, the fact that it is collected 
as a part of the regulatory process, that it has been through QA/QC, etcetera, that is 
legitimate data to use for the basis of decision making.  

David Bell Even if it’s to reject it for some reason.  
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John Craynon Yes. 
David Bell If it’s contributed to the process, I think that you’ve got to consider it and then assess 

whether or not it’s useful or not.  
John Craynon Right. 
David Bell And, shouldn’t that come up in a discussion between your’alls technical reps. 
John Craynon I would hope that… 
David Bell Because your guys are going to be very familiar with what’s good science.  
John Craynon And I guess…  
David Bell Acceptable science.  
John Craynon … to some degree that same principal would apply if you do find somebody’s master’s 

thesis or PhD dissertation that does have something that could be added to the process. I 
mean, if it’s a matter of discussing it, maybe it’s worthwhile. But, you know, once 
bitten, twice shy kind of thing.  

Li Tai Balboa I don’t think we’re going to base anything on a thesis. I think we’re, you know, we’re 
going to base things on peer-reviewed… But, having said that, I think that if you find 
anything of merit, in somebody’s, you know, thesis or dissertation, having your 
experience, you can see if, you know, it is meritorious. So, I would look at it.  

Bill Winters (20:18) Especially data elements. If the data elements are sound and they’re using it for 
a slightly different purpose… 

Li Tai Balboa I just don’t want to see something from Rolling Stone on, O.K. I think it’s a… 
Nancy 
Sloanhoffer 

Not a preferred (unintelligible) 

John Craynon I know some of the stuff I was going to post. They had a real good article on 
mountaintop mining last month.  

Li Tai Balboa You had a question about the Sharepoint site?  
Joe Zaluski No. That just reminded me of the data issue. That’s all. 
John Morgan And, going back to the other data issues, are you going to coordinate with the other 

state agencies around the country to get them to assist us so we’ve got points of contact 
with them? 

Li Tai Balboa We will provide you with points of contacts for state agencies.  
John Morgan You’re aware of the timeline and everything else, that you’ll do it.  
Joe Zaluski And, they’ve been invited to also contribute to this library of material formally? 
Li Tai Balboa (unintelligible) Never been invited to provide material. 
John Morgan And, the reason behind this is that I have a feelying that t2008 programmatic EIS was 

very Appalachain-centric. And, I think the midwest and the west feels left out of this 
process, feel the stream buffer zone was basically Appalachain-centric. And, so I think, 
there’s to me, a big disconnect  (unintelligible) in Wyoming about what’s going on. 

Li Tai Balboa O.K. 
John Morgan And, I feel that’s one of, that’s David’s point on scoping. That there’s a huge problem 

here that you’ve got BLM involved out west, which is totally different than Wyoming, 
Montana. You’ve got the tribes, Indian tribes. They’re a very different animal than 
(unintelligible).  

Li Tai Balboa O.K. 
David Bell That’s the invitation. Come one, come all. Bring us your information, that could really 

help inform the whole process and really open up the database. So that you ‘ve got info. 
Li Tai Balboa O.K. 
John Craynon And, that’s a very good point. I will say that we got 25 sets of comments on the NOE. 

They were relatively diverse. There was a group from Alaska that suggested using one 
mine as a case study of stream-related issues there. The Crow tribe did comment on the 
potential impacts on their resource. And, the fact that the EIS needed to look at 
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sterilized resources and how they impact the tribe and tribe economy and so on. So, 
there were some well thought out comments across the board. But, it’s a point well 
taken.  

David Bell On the Sharepoint, one of the things we were talking about  designing it. It would be a 
place that you could upload this kind of information so that it’s accessable to not to just 
the specific subject matter person but anybody on the team who might find it of interest. 
And, likewise, to the folks who are reviewing, who want to go and, you know, you’re 
reviewing a paragraph that makes citation to XYZ paper, doctor so-and-so. You can go 
and look at it and see whether or not it in fact says what the text of the EIS says it says. 
You know, stuff like that.  

Li Tai Balboa Right, O.K. 
David Bell So, it’s intended to be a repository and a resource for internal to the team as we write 

and external to OSM and to, I guess, another customer would be other federal agencies 
who also are going to be reviewing the document. So, they want to check resoursces 
and that sort of stuff. So, it’s all, the external is password protected and username 
identified. So, folks will have to tell us who… 

Jose Sosa Who you want access? 
Li Tai Balboa Pardon? 
Jose Sosa You have to tell us who you want to be given access to the… 
Li Tai Balboa We’ll do that. I’ll provide a list for you. Some just read only. And, I guess everybody 

sitting on this table will have full rights.  
Jose Sosa O.K. 
Li Tai Balboa O.K.  
Nancy 
Sloanhoffer 

The twice-a-month meetings. I know we in the contract during the solicitation 
discussed Tuesday or Thursday. Is there a better day? So we can always meet… 

Li Tai Balboa For us, it’s Tuesday or Thursday.  
Nancy 
Sloanhoffer 

It doesn’t make a difference, Tuesday or Thursday.  

Li Tai Balboa Or would you rather have Wednesday? Cause you’re out in the field.  
Bill Winters Well, we need to have, probably  have a discussion. Do I need to be here physically to 

do that? 
Li Tai Balboa I’d like you to be here at least once a month. Yes. 
Bill Winters So the answer’s yes.  
Li Tai Balboa Yes. That means, I’d like you to be here at least once a month.  
Bill Winters Yes, I need to be here once a month. Because the other, every other week 

(unintelligible) 
Nancy 
Sloanhoffer 

O.K. 

Bill Winters O.K. I have no preference. (unintelligible) 
Li Tai Balboa Tuesday, is that good for all of you? 
Jose Sosa That’s fine. 
David Bell First and third Tuesdays? Second and forth? 
Li Tai Balboa What’s the preference? 
Jose Sosa I personnally don’t care. 
Nancy 
Sloanhoffer 

First and third would be better for me. 

Li Tai Balboa First and third it is. Any objections? 
Randy Sosa (25:43) Which one is the telecon and which one is the face-to-face? 
Li Tai Balboa  I think that the first should be a telecon.  
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Randy Sosa O.K. So the first will be the telecom and the third Tuesday will be face-to-face. 
Li Tai Balboa Face-to-face. 
Various (chatter regarding travel and meeting times) 
Jose Sosa We can be here, I mean we were here, we were at National at nine o’clock this 

morning. 
Nancy 
Sloanhoffer 

Coming from Florida, right? 

Jose Sosa From Tampa, direct. 
Bill Winters My flight landed at nine o’clock. 
Nancy 
Sloanhoffer 

So, if we did like eleven (unintelligible) I just don’t want people travelling really late if 
you don’t want to. (unintelligible) 

Joe Zaluski Ten o’clock works for us. 
Li Tai Balboa (unintelligible) Ten is that good for you? Josh? 
Bill Winters Question on timing on that? (unintelligible). 
Li Tai Balboa It’s ten to two, face-to-face, and we’ll have working lunches. 
Jose Sosa Talking about that tomorrow. Where do we get, where can we order sandwiches or 

something? 
John Craynon There’s a corner bakery. There’s a few other places. 
Bill Winters Why can’t we have it at the airport? Don’t’ they, isn’t there a meeting room at the 

airport? 
John Craynon You got to pay for the meeting rooms, Bill. 
Bill Winters I was thinking Joe would. How much is it? 
Li Tai Balboa I don’t know. 
Bill Winters If it’s fifity bucks, you can’t get downtown for less than that. 
John Craynon Well, but I don’t think that it’s fifty bucks. 
Bill Winters I have no idea. 
Nancy 
Sloanhoffer 

I don’t know. 

Jose Sosa We can explore that. Can you explore that Cynthia? See if the airport has a meeting 
room that we can rent.  

Various (Chatter regarding meeting rooms) 
John Morgan (29:03) I personally think it’s better here. You’ve got other people from OSM we can 

run into and talk in the afternoons. 
 Li Tai Balboa  I think it’s better here as well. 
John Morgan (unintelligible) to meet with. 
Li Tai Balboa It’s easier for Joe to walk down the hall than to go to the airport. 
Nancy 
Sloanhoffer 

So, you want ten thirty to two thirty? 

Bill Winters What happens is people here end up getting dragged out of here. 
Li Tai Balboa Nobody’s going to get (unintelligible) 
Jose Sosa Does that work, does that work for you? Ten thirty? 
Steve Gardner For those of us flying in could we have some after-meeting meetings here 
Li Tai Balboa Yeah, we’ll always have a room available. We’ll always have rooms available for you.  
John Craynon And, if nothing else, I’ll just go home early and you can use my office. 
Li Tai Balboa That means they’re going to be my bosses? 
Various (chatter) 
Nancy 
Sloanhoffer 

And then the conference call, for the,  just do that at ten thirty also? 

Li Tai Balboa Ten thirty, yep. 
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John Craynon Ten thirty, the conference calls. 
Various (Chatter regarding conference call and monthly meeting) 
John Craynon (31:56) We should set another telecon, we should set a telecon for June. Once you all 

have gotten the (unintelligible) and had a chance to look at them to ensure that you got 
what you need to get going before, because we. This schedule doesn’t not allow us to 
have down time.  

Li Tai Balboa O.K. Let’s do something. Let’s walk away with this today and see what other day we 
can have the telecon in June. Just to make sure that you all have everything that you 
need or see how we can assist you in getting stuff. 

Joe Zaluski If you’re sticking to the Tuesday schedule. The June twenty second would be logical 
because then (unintelligible) 

Randy Sosa Two weeks from now. 
Li Tai Balboa O.K. So, June twenty second would be our… 
John Craynon First telecon.  
Li Tai Balboa The first telecon.  
Various (Discussion about date of first face-to-face meeting) 
David Bell Because the RFP schedule starts from the notice to proceed. Has that actually been 

issued? Or, do we need to, are we… I’ve done these where the notice to proceed is 
issued after the PMP, or, I’m sorry, (unintelligible) parameters and kick-off and all of 
that kind of stuff. So, everybody kind of is on the same sheet of music. 

Nancy 
Sloanhoffer 

Well we were going to go back and revise the dates because they are already wrong, 
aren’t they? Yeah, so we were going to plan forward. 

Jose Sosa When are you issueing the NTP? After you issue all the documents or how are you 
going to do it? 

David Bell I can tell you that that schedule right there with the tasks and subtasks is set up as if the 
notice ot proceed is issued on or about the, on or about six fifteen.  

Jose Sosa The fifteenth of… 
David Bell By changing that date it just will shift … 
Nancy Shift everything 
David Bell …everything. So, if you if you decide that six twenty two is a better NTP date then… 
Nancy No. And, we can use that (unintelligible) 
Li Tai Balboa On Project, can you open that up like Outlook? You open up Outlook, can you share 

Project? 
David Bell No, you have to have Microsoft Project loaded. 
Li Tai Balboa I have Microsoft Project. (unintelligible) 
Jose You can share it. 
Li Tai Balboa O.K. I need you to share it with me, then. 
Jose Sosa O.K. 
Nancy Does everybody on your team have that? 
Li Tai Balboa No. (unintelligible) 
Nancy 
Sloanhoffer 

Because I know I didn’t have it. (unintelligible) We’ll stick with the fifteenth. And, 
that’s when we’ll isuue it and that will give Li Tai the push to get what she needs to you 
then. 

David Bell Again, that sort of connotes that we have some critical decisions, not the least of which 
is the scoping. Does the public involvement plan… 

Li Tai Balboa And before you leave we’ll have an idea of everything. 
John Craynon By tomorrow afternoon we’ll have this all worked out. 
Jose Sosa (35:15) I think we need to really go through the flow chart, or the entire NEPA process 

and make sure we all understand this is, you know, the steps. And, you know, that 
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we’re all in agreement this is what we’re going to follow and if, you know, if the 
Director says “I want to skip, you know, step number 3 and I’ll assume the 
consequences of that,” then we got something to, Nancy will issue us a letter saying 
“Hey, we’re asking you to skip step number 3 in the process.” And, we’ll do that. So, I 
mean…But, I think we need to understand going forward exactly…  

Li Tai Balboa Yep. And once he comes through that door. That’s the first question I would hope that 
you ask him. 

Jose Sosa I’ll ask it and then I’ll say “Hey, blame it on those guys. They told me that I have to 
have to ask the question, so… ” 

David Bell By the way, the yellow is intended to connote every place where the DOI, or another 
federal agency or party, is responsible or has an obligation to do something, so… 

Li Tai Balboa We have a lot of obligations here. 
David Bell Well, you do. 
Nancy 
Sloanhoffer 

We do. And, we do. And, that’s one of the (unintelligible) communication things also 
because, you know,  if we’re slacking on what we need to do and we need somebody 
like Joe or somebody else to give the push that we need to get somebody to get off the 
dime, we need ot do that because I don’t, I don’t want us holding on to something 
longer than we’re supposed to, to change all the dates, because everybody in OSM 
knows how important it is. And, we need to keep moving no matter what. 

David Bell As part of our discussion of this schedule, since that’s a deliverable under the PM, 
project management plan slash work plan, you know, some of the dates that were listed 
in the RFP, for example, seven days, seven business days for agency review. On 
something as complex as this. Is that really going to work for you? And, it’s listed as 
agency and federal agency cooperating agency review. 

Nancy 
Sloanhoffer 

And yes. And, I don’t know. We were supposed to get names, and I don’t know if you 
got the names, of who… 

Li Tai Balboa Remember, we have it for EPA. We’ll have it for Fish and Wildlife. Because they’re 
both listed as cooperating agencies. 

Nancy 
Sloanhoffer 

And we really need it for the Corps. 

John Craynon The Corps is not a cooperating agency. 
David Bell Really? 
John Craynon They did not sign on to be a cooperating agency. 
David Bell Even as part of the MOU process? 
John Craynon The Corps of Engineers did not sign on to be a cooperating agency. 
David Bell O.K. So, you’ve sent letters to them already inviting them and they’ve declined? 
Nancy 
Sloanhoffer 

Yes. I don’t know if they officially got sent or it was emails. I know that people were 
asked. They were asked personnaly in meetings. The last meeting that we were at that 
the Corps was there, CEQ, the EPA, and who else, I don’t know. But, they were all 
there and said we need your list of people by the twenty eighth of May, of who’s going 
tto be your points of contact for this. Because, we told them, now’s the time to play. 

David Bell This brings up that point that I asked you earlier John. Whether or not the IWG really, 
you know, has teeth and whether they represent their agency in a binding manner. You 
know, it may be that that person didn’t raise their hand, I don’t know why, but you get 
down the road a bit and all of a sudden the Corps, you know, calls, says foul because 
they haven’t been asked to be a cooperating agency. It’s good to do this stuff in writing. 

Josh Jenkins …the NEPA process, you know, initiate agency coordination. So, that should be a 
formal process where letters come out. 

John Craynon They were, in writing, invited to become a cooperating agency.  
Jose Sosa And, we’re going to get letters of those interworking agencies and groups and 
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everything that you’ve submitted.… 
David Bell That’s all part of the administrative record. 
John Craynon Yeah. We’re going to prepare MOUs with every agency, state agency, etcetera that 

agreed to become a cooperator. 
Li Tai Balboa I think what they are saying is our letter of invitation… 
Jose Sosa What you have sent to date I guess is… 
Nancy Cause Linda was going to send that forward, whatever it was, and I don’t know… 
Li Tai Balboa Yeah, and I think they did that by email. 
David Bell And, I’m intrigued by the notion that the state would be a cooperating agency. That’s a 

bit unusual. NEPA doesn’t require. It talks about federal agencies being cooperating 
agencies as that term is… 

John Craynon In the departmental manual section, (unintelligible) we specifically include states 
(unintelligible) as potential intercooperating agencies. And, so we do have two and 
maybe three states who will be cooperating agencies. Virginia and West Virginia have 
agreed to. There is one other state I expect to hear back from today. 

David Bell Because that has responsibilities, obviously. 
Li Tai Balboa (40:15) Actually, let me take that back. Because during our meeting that we had. We 

had sent out letters. But, apparently certain people, they didn’t make it through the 
chain. But, we had already sent out letters. And then, when we came back from the 
meeting, Glenda sent out an email to everybody that was there that wanted that email. 
So, we’ve done a lot. We’ve tried, even during the CEQ meetings, we’ve tried to invite 
people to be cooperating agencies I think as far back as March, the beginning of March 
we’ve asked people to be cooperating agencies. (unintelligible) 

David Bell So, that’s the NEPA side of things. On the rule-making side, have you already engaged 
Elyra (sp) at OMB. And, so they’re prepared to arbitrate? 

John Craynon Yes, they are. 
David Bell Alright, excellent. 
John Craynon We’re having to arbitrate with them because they have a different idea of what we want 

(unintelligible) 
Li Tai Balboa (41:30) Hi. We’re so glad that you could come. (unintelligible) This is Director 

Pizarchik. And, I’ll let you all introduce yourselves again. 
Various Introductions 
Director 
Pizarchick 

I know the rest of these folks. My apologies for being a little late. I got here as soon as I 
could. And, I’m not sure, I interrupted a little bit. But, I know there were some things 
you all wanted me to get into. I don’t know at what point. Where you are 
(unintelligible) 

Li Tai Balboa John, I guess John talked about the, what we were trying to accomplish as far as the 
rule-making. We’ve gone through setting meetings up and everything. We had a little 
interesting disucussion during scoping. And, I would hope that you fine gentlemen 
would talk about this, and I’ll fill you in. How it could possible effect the outcome of 
the EIS and the rulemaking. So, I’ll just let you talk to them about, hear what they have 
to say. 

Jose Sosa Well, the main thing is, you know, David Bell is an attorney and Ann and some of the 
folks here have tremendous amount of experience in the process of the NEPA, the 
NEPA process, and the process of preparing EIS’s and one of the things that we 
discussed, not bypassing a particular step, because of the complexity and how sensitive 
this particular issue is, and is going to be, and the fact that this is going to be litigated 
somehow, somewhere along the way. And, rather than getting stuck because of a 
technicality, let’s make sure that we follow every step of the way, we follow every, 
corss the, as they say, cross the t’s and every i, dot the i. And, I’ll let David from the 
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legal side express his points. 
David Bell (46:31) Good afternoon, sir. As you know, we’re basically embarked on two processes. 

One to do a technical rule. The other is a procedural path. It’s the procedural path on 
which I believe there is some risk. And, the risk starts at the very outset in terms of 
invitation ot the public to become engaged in this process. NEPA is all about process. 
The CEQ regs speak specifically about scoping and the first sentence says “There shall 
be an early and open process for discerning a scope of the issues to be addressed and 
for identifying the significant issues related to the proposed action.” I think it’s, that’s 
going to be exibit one in any plantiff’s case suggesting that they weren’t invited to 
participate in the rulemaking. No matter how good the technical rule is, this procedural 
hurdle still exists. The purpose of the scoping is to allow the public an opportunity to 
tell the decision maker their thoughts on what ought to be contained within the analysis, 
the NEPA analysis, the NEPA process. Later on in the process, we’ll have a public 
hearing on exactly what it is we’ve done with the information that’s been provided 
during scoping. That incorporated into the rulemaking itself, the rule itself.  And folks 
then will have an opportunity to  see what it says and then comment specifically on the 
what rule says or does to them. But, if they don’t have the opportunity up front to help 
shape or give their suggestions, it’s a vulnerability that, I think, just makes us go back 
to step one. And, it’d be a shame to get far down this process and be sent back to step 
one because we haven’t done a relatively simple, but important, step. The scoping 
process takes place at the very outset. And so, even before, supposedly, pen has been  
put to paper, we’re asking folks to tell us their opinion. OSM has done that in some 
regard with the  advanced notice of proposed rulemaking earlier this year. Got 32,000 
comments as a result of that process, and we didn’t even have a rule. So, folks thought 
enough to provide input in response to that. I suspect this issue is sufficiently of interest 
to a broad enough population or constituency that they’ll want to have their say. Last 
month, EPA just held a permit revocation of the Spruce facility and garnered a lot of 
public interest. And, this falls quick on the heels of that. So, I can imagine that folks 
will be interested in how this could affect their lives as well. The (unintelligible)… 

Li Tai Balboa We were talking about also the notice of intent. 
David Bell Oh, that’s right. The notice of intent specifically indicated that there would be no 

scoping. And yet, received a set of, maybe 25 sets of comments. Not a whole lot and 
rather surprising actually. And, I suspect that perhaps folks just, it’s unusual in the 
NEPA process, if not unprecedented, to avoid the scoping meetings. So folks may have 
just totally  ignored that.   And, I understand t in your own outreach meetings, you’ve 
specifically indicated that it’s not intended to be part of the scoping process. So, I’m 
struggling to find the vehicle by which the public has engaged on this rulemaking. 
Particularly since now it’s changed significantly from the ANPR. With the conceptual 
measures model that you’re shaping the rule around. So, I think it’s a grave 
vulnerability to the NEPA process and to the rulemaking to skip this step. 

Director 
Pizarchick 

(51:04) O.K. And, what’s your recommendation on what we should do where we’re at 
today then? 

David Bell Well, I think you can put out as a notice of intent indicating that you will do scoping. 
We will, I mean, part of the scoping process is to provide notices in selected 
communities that there’ll be a public hearing. And, they’re really an opportunity for 
you to hear. You, or your designated representative, and typically it’s a very simple 
process of somebody sitting at a dias and maybe making some opening remarks and 
taking comment for five hours from those who come to a microphone or computer 
terminal or a stenographer or a handwritten note to tell you what they think should or 
should not be in the rule. And we can initiate, it needs to be initiated at the outset and 
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incorporated in the planning.  
Unknown Male (unintelligible) …should or should not be included in the rule. Didn’t you mean in the 

EIS? 
David Bell I’m sorry, in the EIS. 
Jose Sosa Part of the EIS. 
Li Tai Balboa Mr. Joseph. 
Joe Zaluski If I can say your name, you can say my name. I feel very much the same way. 

(unintelligible) based on a procedural rule. I mean think that, I agree with what David 
said. And as you know, the scoping meetings, at least the ones I went to, were limited, 
by invitation only basically. And, for good reason. It was a small room. You couldn’t 
have, you know, 500 people there if you wanted to. So, that’s a little bit of a concern 
too, on a practical level. Steve and I both know people, companies, that would like to 
have attended. What they were going to say, I don’t know. That’s the purpose, I guess, 
of the scoping process. And, I assume that John’s obviously on the environmental 
community side of this. And, I assume there are people there too that may have wanted 
to come. So, I, I’m in this camp that I think we ought to go through a scoping. 

Josh Jenkins One of the things that I just want to mention is, is like, doing a scoping going through 
the discovery process, it can have a (unintelligible) impact on schedule. Cause it could 
be a prolonged, we’re talking about a nationwide issue. So, it’s going to be a regional 
thing where these meetings will need to be staged and held over a period of time and 
there will be an analysis then of those comments that are received. And, those 
comments quite likely would then be opened up for public view so other people and 
other regions, other states, could see what’s going on. What other people’s thoughts are. 

Li Tai Balboa There could be a delay but …. 
Josh Jenkins I just want to bring that up. 
Li Tai Balboa Yeah. And, how we thought about this in the proposal was we did put scoping as part of 

it, but we’re going to grind through (unintelligible) 
Joe Zaluski (unintelligible) realistically probably will impact the schedule. I don’t know how you 

avoid that too awful much. But, the law’s the law.  
Li Tai Balboa That is correct. That is correct. Mr. Morgan, any comments on that or…. 
John Morgan No. I just think (unintelligible) particularly on the environmental justice side is that 

scoping is such a critical component , particularly for the people who wouldn’t 
normally have a voice. And, I think that people are concerned about these issues and 
every (unintelligible) needs to be considered. I know this is the second round of 
meetings for the draft EIS but (unintelligible) because you haven’t set the tone. 

Ann Shortelle It’s too late. You have to, if you skip this step. Even if you called something else the 
step, I think you’re wide open for a procedural challenge. I really do.  

Joe Zaluski I would think that at a minimum, you need to get an opinion from your council on this 
to back you up. I think that would be an attack from who knows what side. There’s 
more than one, as you know. Somebody’s going to look into that and say “Wait a 
minute.” (unintelligible) Step 1 in the process is to do exactly what we’re talking about, 
let everybody have a shot at it.  

Li Tai Balboa (55:32) O.K. Here’s the thing. Can we put a notice of intent together like within a week 
and get this moving and just, you know, because we can sit here and talk forever… 

Joe Zaluski I think from what you’ve done so far, yeah. I would think you could. 
Li Tai Balboa You’re the ultimate decision maker here. (unintelligible) 
Ann Sortelle You can have a lot of it done online. You know, people, you can publish it. People can 

comment on it online. 
David Bell The notice already published. I think you have a schedule with EPA. Get them 

something by Friday, they publish notices of intent the following Friday. That sort of 
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thing. So, we have to work with your Federal Registrer folks to make sure we 
(unintelligible) schedules. But, it would be a fairly simple thing. It simply would correct 
or announce that you’d reconsidered and would be doing scoping as part of this EIS. 
And, the schedule will come out at some later point. If we know what communities 
you’re thinking about doing it, I know we talked about a couple in Appalachia, one in 
D.C., one in the midwest and one in the west. Now that it’s a nationwide rule, kind of 
makes, that kind of makes sense. But, maybe you don’t have to do three in the east. 
You can just do two in the east, or something like that.  But, I’m sorry… that’s a 
subject of discussion on what OSM feels is going to give them the widest range of 
inputs from folks who are going to be affected by the rule nationwide. 

Joe Zaluski (unintelligible) Some of the folks have been here long enough to remember all the 
(unintelligible) and control litigation. People on both sides, or all three sides, looked at 
that rule with a microscope. And, litigated it three times. I mean, it was in no man’s 
land for years because of some of it was minutia that was litigated. This one is even 
bigger than that, that’s for sure, it covers so many bases. People are going to look at it 
very carefully. 

Bill Winters I have a question. I not familiar with the NEPA process. So, how would this delay the 
time schedule that we havve laid out. Could we not do this concurrent with beginning 
parts of this project that we’ve talked about?  

Ann Shortelle There are things that we can be doing in kind of the background. We know we have 
data gathering to do. There are a lot of things that are going to take us the next few 
weeks to do. What must be transparent and can’t happen is, you know, you enter into 
scoping but it’s a sham. That can’t happen. Because that would just as quickly get 
challenged. So you have to have the scoping going on and you have to actually listen 
and respond and incorporate, you know, into your thought process the comments that 
you’re getting, even though be we might be – o.k., we know this is going to be an issue. 
There are things we can be doing to help have some concurrency, you know, in what 
we’re doing. But, we can’t just be charging ahead. 

Bill Winters Here’s what I’m thinking (unintelligible). We have four, five page of things we could 
get from the state. I’m seeing a month’s worth of work that has no impact on the 
finality of the EIS or rulemaking. Can we fit the scoping in that time frame? 

Li Tai Balboa That’s what I was talking about. Getting the NOI out again. We can work in parallel. 
There’s a lot of stuff that has to done. But, we can work in parallel. 

John Craynon I mean, the description of the affected environment, for example, is a key part of every 
EIS and that’s not going to change. 

Ann Shortelle Not affected by scope. 
Steve Gardner I would predict that most of the substantive comments have already been made. And, 

what you get through scoping meetings will probably duplicate what you have here. 
Nancy Can you do all the scoping online or is, do you have to do some in person? 
David Bell Right, because not everyone has access to a computer. 
Ann Shortelle So you need to provide an outlet and advertise that. But, it doesn’t really have to be a 

public meeting. It’s an information intake. (unintelligible) 
David Bell They typically are an opportunity, not everybody writes, and so they’ll feel more 

comfortable telling a stenographer their story or their concern. I mean, you raised 
environmental justice, so you take it to communiteis that are going to be affected by 
this. That doesn’t mean you got to go to Sleepy Hollow in West Virginia. But, you got 
to go someplace where folks who live in Sleepy Hollow can… 

Jose Sosa Access. 
David Bell Access or come to that location.  It’s…. 
Bill Winters I’m thinking some of the Indian tribes out west, electronic methods may be an issue. 



WS400004 
Kick-off Meeting, Part II 

15 
 

I’m thinking the Hopi and Navaho, specifically.  
David Bell (1:01:06) You give them sufficient notice. You don’t have to go to every location. It 

would be too cumbersome. But, pick some place that’s centrally located or easilty 
asseccable by air or road or something like that. And, you’ve provided them an 
opportunity. And , you’ve given them online mailing address, you know, we’re using 
the federal website for comments. I mean, those avenues. You publish notices in 
newspapers of local interest. So, if we’ve got U.S.A. Today would be a perfect example 
of a notice that we would publish. Because it’s nationwide and it identifies the sites in 
Colorado, or wherever. Charleston, West Virginia. 

Ann Shortelle But, it ‘s not public meetings in the sense of, you know. 
David Bell Well, a lot of times they are. 
Ann Shortelle They don’t need to be, though. I mean, as long as you’re giving people access, it 

doesn’t have to be 300 people in a room with a panel, it’s not that kind of thing. 
David Bell No, it is not an interaction. It’s a one-way… 
Ann Shortelle It’s an information gathering thing. 
Director 
Pizarchick 

And, how much time would it take to do this? 

David Bell Well, if you wanted five, five different locations. 
Director 
Pizarchick 

Is five enough? 

David Bell I think so. I think that would be more than enough.You only did two for the 2008 rule, 
as I recall. And, that was just in Appalachia, so… 

Li Tai Balboa I would think we only need four. Two in Appalachia, one in the midwest and one out 
west. 

Joe Zaluski I would respectfully disagree. I wouldn’t think five is the right number. I think it’s 
higher. 

Li Tai Balboa You think it’s higher? 
Joe Zaluski Yes. 
Director 
Pizarchick 

How high? 

Joe Zaluski Well, let’s talk. Three out west. Northern App, Central App, Illinois basin. That’s six 
already. I’m going to round it up to seven just because I can’t think of someplace else. 

Various Texas. 
Joe Zaluski Texas, yeah, I mean, I don’t know if when you all were in Lexington doing the outreach 

meeting you talked about you might or might not have an outreach out west. Did you 
all have one? 

Li Tai Balboa Denver.  
Joe Zaluski (unintelligible) I knew you were thinking about having that one in D.C. Because 

basically, the big boys are out west. I would say, again, six, seven something like that. 
Because I guess you can do them simultaneously. 

John Morgan It’s not going to require the key people in each one. I mean, you can disseminate this 
amongst different people just to as an outreach (unintelligible). 

Joe Zaluski I think simultaneous is fine. 
David Bell Yeah, the only, the concern there is just, you do need an agency official. Sufficiently 

high in rank that it feels like their being heard (unintelligible). 
Joe Zaluski There’s a big difference, as you know, in central App and the Illinois basin. In 

Kentucky we have both, just in one state. Northern App is different for the water side of 
this deal. The environmental justice concern that John raises, my sense is that the 
industry would travel to Lexington, for a hearing or a meeting. But, the folks that we’re 
concerned about from an environmental justice standpoint may not. They would like to 
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have it in Pikeville or Logan or wherever else. So you have, I think you have that to 
consider  how many of these to have. Because as long as we’re going to do it, let’s just 
do it right.  

Li Tai Balboa  Where did you say? 
Various Logan, West Virginia. 
Li Tai Balboa Where else, in the west where did you say.  
John Morgan Flagstaff and maybe Gillette. Because people are being effected. 
John Craynon Well, we did get input as a part of the comments we received (in) in the PRB.  
Director 
Pizarchick 

In Kentucky, you’d say Hazard? 

John Morgan Hazard or Pikeville? 
Joe Zaluski Hazard or Pikeville (unintelligible) Yes, the answer is yes. And, I think I’d have one in 

Lexington and I’d have one in Madison. 
Li Tai Balboa O.K. Let’s determine where. 
David Bell Do those places have facilities?  
Li Tai Balboa Yeah. Flagstaff, Gillette, Logan, Pikeville. 
Joe Zaluski Pikeville. 
Steve Gardner Those are probably too close together. I would think. (unintelligible) Logan and 

Pikeville are less than an hour apart. 
Li Tai Balboa O.K. 
Various (unintelligible) 
John Craynon You could have a western Kentucky one in southern Indiana. (unintelligible) 
Steve Gardner You could do Evansville for the midwest. Going back to what David was saying. This 

is going to be a different character than the Spruce hearing or the other hearings that the 
Corps of Engineers had on (unintelligible). You don’t expect to get three to four or five 
thousand people pouring in. Would you? 

David Bell  I don’t know. You all know how many hot buttons this is going push. 
John Morgan Remember, it’s talking about the structure of the EIS. And, I think people’s response 

will be really different than when the draft EIS comes out. 
David Bell Well, it’s what the EIS is going to consider, which at the heart of it is, you know,  a 

revision of SMCRA in many ways that follow the conceptual measures, so folks are 
going to have opinions on, I would think, all ten or twelve of those bullets.   

Joe Zaluski The charge this morning was to help you all put together a defensible position. 
Li Tai Balboa That is correct. 
Joe Zaluski So, if you have to overkill with an extra meeting or two or three. That takes care of that. 

But, you went through the scoping properly. 
Li Tai Balboa I need you to make a call. 
Bill Winters I have one more question. What is a viable OSM official? Who could that be? Anybody 

Joe designates? 
Various (unintelligible) 
Steve Gardner Your state director, your administrator in your state office.  
Bill Winters I’m thinking, why couldn’t the field office  
Various (unintelligible) 
David Bell Are those folks involved in this process? In the process of the rulemaking or are they 

just, for lack of a work, figurehead? Are they going to be viewed by the speaking public  
as someone who will hear their voice? 

Various (unintelligible) 
John Craynon If I show up in West Virginia, for example. That has a lot less impact than if Roger 

Calhoun  our Field Office Director from Charleston.  
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John Morgan If I show up anywhere I have that problem. 
John Craynon So do I, John. 
David Bell But, will he also be viewed as having some influence on the shape of the rule? 
John Craynon That’s a very good question.  
David Bell Now, we can craft his opening remark in such a way that he is the representative of 

those who are, and the agency writing the rule and who will take back all of that 
information. 

Various (Chatter) 
David Bell Well, one of the things you’ll notice in the schedule is a practice session. So, these 

things just don’t happen. They are scripted, at least with respect to the agency official. 
What you’re going to do. The fact that you’re going to sit and we’ll have prebriefs of 
the speakers. Because I don’t want anyone getting up there ranting and raving. And, 
disrupting the meeting. It’s supposed to be orderly. (unintelligible) 

Randy Sosa Security. 
David Bell Security is the other issue, too. 
Bill Winters (unintelligible) And have a meeting and say “This is how this is going to go off.” 
Josh Jenkins You may want to decide on your meeting format. You may have a simple open house 

where you just have posters. And there will be very minimal speaking up front. Saying, 
this is really a, we want to get your information, we want to get your concerns. Here’s 
the information. Then a series of a dozen, half-dozen posters. You can lay out what’s in 
the alternaitves you’re thinking about. What the issues are and the schedule. And, a 
proposed schedule. (unintelligible) 

John Craynon You could be at the community room at the library. (unintelligible) 
Bill Winters I disagree. Personnaly, I think these are going to be big meetings. When the citizens 

groups and the environmental community get ahold of this. Cause we had a simple 
permit issue in Tennessee, Tennesse,  had 300 people show up. We had to run out the 
high school auditorium. 

Joe Zaluski That doesn’t surprise me. I think it will differ location to location. I think that central 
App, northern App may get a bunch of folks. Who either come out to support their 
employer or come out to support their activist group. There will be a bunch of people. 
In Texas, you do it for the exercise. You know, industry probably show up for the most 
part. Who knows. I think it all depends on how close you are to people. 

David Bell And, the environmental people? 
Joe Zaluski They’ll be there. 
John Craynon  I mean, for example, the comment we got from the Western Organization of Resource 

Councils had encouraged us to come to Wyoming to have this kind of a meeting. I think 
that they would turn out several hundred people probably in Wyoming, in Gillette. 
(unintelligible) 

David Bell That goes into size, locations, I frankly think security might be a concern as well. I 
know for the meeting PA had, they had Federal Marshalls, they had private security, 
they had the local police department. So, they had a dog team, you know, they had a 
number of , I think they even had a swat team. Because they weren’t sure. We’re not at 
that stage. We’re not revoking a permit. 

Nancy And then you said we need a stenographer there, too. 
Jose Sosa Yeah. 
Various (Chatter regarding meeting format and locations) 
David Bell But, I think this is the sort of discussion that once you cross the line and decide, make a 

decision just how much, if any scoping you want to engage in. You drill down in and 
have that detailed discussion.  

(1:14:17)  End of recording 
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Nancy Welcome 
Glenda Owens Introductions of OSM personnel – Lai-Tai, John Craynon, Bill Winters, Nancy S, 

Sterling Rideout, unknown (4.00 min approx) 
Various Introductions (Randy, Jose, Cynthia, John Maxwell, Dave Bell, John Morgan, Joe 

Zaluski, Steve Gardner, Rick Newsome, Josh Jenkins, Ann Shortelle 
Glenda Owens (8:00) Thank-you.  Well I’m pleased that I heard a few of you use our acronym 

SMCRA and you have years of experience working, you’ve worked with Walter ??   
 Unintelligible then laughter 
Glenda Owens (8:20)  But anyway, I’m very pleased to hear that you have experience not only in 

mining engineering and biology and hydrology because those are going to be extremely 
important issues as we go through the development of the EIS.   But, also with SMCRA 
and the surface mining requirements and principles and regulations.  That’s going to be 
extremely important as well.   
 
I’m sure that you’ve heard that what started out to be an attempt to do a regulation to 
revise what we had formerly called our Stream Buffer Zone Rule as a protection from 
the areas of the streams from the mining has expanded and we’re taking on a much 
more comprehensive and holistic approach as to this rulemaking.  I don’t know how 
much of the background that you have but in 2008 a, OSM promulgated, as I said, what 
was known as a stream buffer zone rule, it had a narrower focus.    When the new 
administration came in, and I think that rule became effective in 2009, January 2009.  
When the new administration came in, as one of the reviews of regulations that had 
recently been promulgated; well, two things happened.  First of all, the regulation, the 
stream buffer zone regulation, two environmental groups challenged that rule so there’s 
a challenge in the District Court. 
 
(9:58) We’ve entered into a settlement agreement on that litigation.  We’re not going to 
defend that rule because a decision was made that we wanted to re-promulgate, revise 
that rule and so right now we have, that litigation is stayed while we do the actual re-
promulgation.  But we’re under some time constraints here and that’s where the 
interesting part of this endeavor comes in.  As a part of that settlement agreement, we 
have agreed to try to get a proposed rule out in February 2011 and you don’t even to 
think too hard to realize that you have less than a year to get that rule promulgated. 
 
Now, that means we have even less time to get the EIS drafted because the basis of 
what we’re going to do in that rule is our EIS we got to get that bad boy done.  So, as I 
said, we have some time constraints here which I’m sure you all are aware of, and we 
have lots of issues because this is a, I’m also assuming that you’ve seen the concept 
paper for the regulation.  So you know the extent and the comprehensive nature of what 
we are proposing to do and the work that we’re going to need, the support that we’re 
going to need, in the development of the EIS.  There will be more, I guess we’re going 
to get into more specific discussions here today.  Today looks like it’s more a matter of 
contractual discussions, and I see there is outline for division of the project, and I guess 
the project is the EIS project.  So, I’m going to leave that to the project managers and 
contractual folks to do.   
 
I just want to express my sincere appreciation for your being there.  This has been, 
we’ve been trying to get this team pulled together and move forward on this EIS or 
several months.  One of the things that I don’t know, if you haven’t heard but you will 
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hear over the next today or tomorrow, is that we also have some cooperating agencies 
that are going to be working with us on this EIS.  We have EPA that wants to be a 
cooperating agency.  We have a couple of states that have already indicated that they 
want to be cooperating agencies.  And so this meeting is for us to establish the kinds of 
expectations that we’ll have on both sides.  It’s going to be a two-way street.  That’s the 
only way we’re going to be able to get through this in a timely manner. To get 
everything done that needs to be done. We are, not withstanding the fact that EPA is a 
cooperating agency, we are the lead agency.  Now, one of the things that we did ask our 
cooperating agencies and another, there are a couple of other agencies that will be 
assisting us as well.  The Corps of Engineers and, let me just back up for one minute, 
one of the things that is driving this as well as the litigation is the memorandum of 
understanding that the Secretary of Interior, the Administrator of EPA and the Deputy 
Assistant something-or-other form the Corps, Deputy Administrator of Civil Works, I 
didn’t mean to diminish their position.  But anyway, those three have signed onto a 
Memorandum of Understanding in which each of the three agencies make certain 
commitments, short term commitments.  And we’re on target with those in the longer 
term.  And actually with getting the stream buffer zone rule amended, or at least getting 
some guidelines out immediately, was one of the shorter term commitments that we 
made.  And we actually have some immediate protective measures that we put out in 
the interim while we get the rule re-promulgated.  So we’re on track with that as well.  
The longer term commitment is this rulemaking and because EPA and the Corps are 
signatories on that MOU they have more of an involvement than they otherwise would 
and they normally would and also in our statute there is a provision that says that any 
regulations that we promulgate that have Clean Water Act, air, or water quality 
implications have to be signed off on by the EPA.  And I can tell you that EPA is taking 
that very seriously.  And, so we’re going to be walking, working and walking with them 
hopefully, I don’t want to say lock-step, but we’ll be walking down the same path and 
hopefully we’ll be going in the same direction and we’ll be moving together as quickly 
as we can and making sure that we don’t, that we do all that has to be done.  So I say all 
that to say there are a lot of players in this endeavor and so that’s, that’s always a 
challenge.  A lot of cooks in the kitchen here.  So we got to make sure that we keep the 
stew brewing and that we get this dish ready on time.   
 
(15:43)  So, I’m not sure there’s much more I need to say  cause you need to talk about 
what it is that you’ll be doing and the timelines and how you’re going to set everything 
up.  As I said, our Director had hoped to be here to welcome you and give you a little 
bit of overview and give you his perspective of where things are and he is very, very 
much involved in this rule, the development of this rule, he is, I don’t know if you’re 
aware of it, but he’s actually been going around all over the country doing stakeholder 
outreach meetings so that on the concepts that we actually put out.  So, he’s had an 
awful lot of feedback and interaction with the various groups.  We, we fully expect to 
be watching every move we make on this rulemaking and we will be waiting with 
baited breath to file any lawsuit that comes, that, we know this rule is going to be 
challenged, there’s no doubt about that. So we need to have an EIS that’s going to 
support what the rule does.  We want as defensible rule as is possible for any number of 
reasons.  First of all, we need this rule.  We need this comprehensive approach to 
protecting streams.  And we also need to put together good rules that are going to 
withstand judicial challenge because otherwise this effort will have been for naught. 
And, this is a pretty long, long, protracted and expensive endeavor for it to have all 
have been for naught.  So, it’s got to be a sustainable action.  We’re going to depend on 
you to give us what we need in the EIS so that we can do a rule that’s going to do what 
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it needs to do.  And I think our Director will be in to speak to you also when he gets 
here, just to welcome you and to let you know how important this is to him as well.  It’s 
important to us as a Bureau, our Assistant Secretary, and our Secretary, who as I said 
was the signatory on our MOU.  This is a high priority for him as well.  We have every 
interest, not only at OSM, but as I said, at the Assistant Secretary level and at the 
Secretary’s level to make sure that we do this correctly, do it right , do it on time.  And 
so, welcome to the team. 

Jose Sosa (18:15) I think it’s very critical for us to, and that’s something that we’ve been kicking 
around now for several weeks, and we have said prior to coming into the meeting, we 
got together.  And, it’s very critical that we understand division and understand division 
of that rule because obviously the EIS will basically support, our findings will support, 
what that rule says and good, bad, or indifferent, we got to have a platform, we have to 
have a baseline of what it is that you want to achieve with this rule, holistic 
comprehensively, country-wide mining activities which is very, very ambitious.  But, 
we need to understand, and the team needs to understand, so like we were talking about 
we can define what box we got to build for you.  You know, we don’t want to be out 
there building a skyscraper if we only need to buy and build a five story building and 
it’s very critical (unintelligible other) yeah, so, so these couple of days, I’m hoping that 
it will actually set and define, you know, get us to understand what the rule is, get an 
understanding of what parameters and so on and so forth.  And understanding again that 
if you have that true commitment from the EPA, from the Corps and even some of the 
states.  Because like we were talking during the day, you know a lot of the states deal 
with their own Clean Water Act regs, they regulate a lot of these parameters.  So we 
need to understand, is this going to be a federal action that is going to take over and 
displace the state mandate on some of mining activities either Appalachian or other 
locations.  So we really have to understand the nuts and bolts of what it is that you want 
to accomplish and how this thing is going to get done.  So we can be as effective as we 
possibly can.   
 
  

Glenda (20:08) Yes, those are things you do need to understand and the next couple of days, 
those, we’ll lay that out for you.  Short answer - no we’re not taking over from the 
states.  We are providing oversight for the states.  We’re going to set the federal 
minimum states will expected to…. 

Randy Sosa Above and beyond. 
Glenda Yes, they’ll be able, they’ll be expected to adopt regulations, once we get our regs 

down. They’ll be expected to adopt regs that are no less effective.  And that’s why a 
couple of the states have actually expressed an interest in being cooperating agencies.  
Because they understand how this is going to work as well.  Fish and Wildlife Service 
has also expressed an interest in being a cooperating agency.  There’s a lot of interest in 
what we’re doing because it is so comprehensive and because it goes beyond just a 
buffer zone. We’re expanding the, one of the things we are proposing to do is to change 
the definition of streams to include form and function.  Which is an expansion.  But 
they’ll, our team will get more into that, some details.  I just wanted to give you an 
overview since the Director was not here.  I hadn’t really planned to because I thought 
he’d be back, but, he’ll probably still want to come in and say something to you.  When 
he gets in and we’re expecting him, probably around 3 o’clock or so. And I can see 
from the schedule you’ll still be plugging away.  So he’ll be back then.  And we’ll 
come back down probably tomorrow some time just to see how things are going and if 
there are any questions you have of us.  So again, welcome, welcome, we’re happy that 



WS400003 
Kick-off Meeting, Part I 

4 
 

you’re here.  And we’re glad to get this EIS under way.  So thank-you, and, 
(unintelligible) 

John Craynon (22:29) Before we get into the contractual matters, I’ll talk a little about the project.  As 
Glenda indicated this rulemaking is going to be (unintelligible) there are a number of 
areas that we’re focusing on (unintelligible) if I miss anything Bill you can jump in.  I 
sat through the Director’s meetings 14 times, stakeholder outreach meetings, so I think 
I got (unintelligible).  14 times over the course of a month the Director, we met with a 
number of groups across the country and I was the only one that was at every meeting 
Bill.  (unintelligible) 
 
The first concept that’s really a part of the rulemaking is, relates to collecting 
appropriate baseline data.  Really focusing on looking at what’s in the streams prior to 
mining, chemically, physically, biologically.  And expanding what’s currently in our 
regulatory program, add a lot more detail.  So, that’s one area that we are focusing on in 
the rule.   
 
The second one is, in the surface mining act there is a provision that we have to protect 
the hydrologic balance from material, prevent material damage to the hydrologic 
balance off the permit and minimize the impacts on the permit.  Did I get that right Mr. 
Hydro?  I’m a mining engineer, so I may not use the water terms correctly.  But for the 
first time we are going to be composing, putting a federal definition of material damage 
that is really going to focus on the function of the stream so we’ll have a biologic 
component to define what material damage is.  As a part of that concept we are also 
going to include, we anticipate including something that focuses on establishment of an 
action threshold, corrective action threshold that, for example, if a particular parameter 
is the stream is considered important as far as material damage goes and you see a trend 
in that parameter that’s moving toward material damage would occur, it would be a 
threshold where the operator, the permittee would have to take a corrective action to 
prevent material damage from actually occurring.  This again is a new regulatory 
concept for us.  It’s a trigger point that would require the operator to do something 
different.  And would examine what’s going on in the watershed that may causing that 
parameter to increase.   
 
The third area is monitoring, right?  In addition to collecting more baseline data to 
characterize what’s there, we’re going to expand the required monitoring on, within the 
watersheds affected by the mining operation.  So not only on the permit, but also at the 
point downstream that relates to the cumulative hydrologic impact analysis that the 
SMCRA regulatory authority (unintelligible).  That focus really of material damage and 
of monitoring and so on is to ensure that you’re not; your mining operation is not 
causing material damage.  You have to have some way of determining what area is 
impacted by not just this particular permit but by other existing mining operations, by 
past mining operations, and by reasonably anticipated future mining in that area.  The 
regulatory authority takes the information submitted by the permit applicant and 
prepares this cumulative hydrologic impact analysis.  And that is an area, again by 
saying that, by creating this definition of material damage, by requiring additional 
monitoring, there will be more information to determine if that’s going on.  
(unintelligible) Did I muddy the water? 

Bill Winters (26:47) No.  The only thing you can add (unintelligible) might as well add here.  We’re 
talking about cumulative some states release the monitoring (unintelligible) whenever 
they want. 
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John Craynon (35:08) In the case where you have variances from the requirements for AOC, that 

would be true mountaintop removal mining where the statute, the regulatory program 
had a couple of provisions that allow for the waiver of the requirement to return the 
mining site to approximate original contour.  One is for steep slope mining sites, the 
other is for mountaintop removal which is defined as where you take the entire coal 
seam, or seams, from one outcrop to the other and you mine the entire mountain or 
ridge.  Those are very rare, actually, over the last several years.  Where there are 
variances, we want to make sure that there’s legitimate post-mining land uses in place.  
For example, if you say you’re going to create an industrial park on this flat land that 
you’ve created by not returning it to approximate original contour there needs to be 
contracts in place or at least the zoning, etcetera in place to indicate that that is actually 
a legitimate post-mining land use and not just a sham that you created.  Where the land 
has been forested prior to mining, we’re also going to include is this rule an 
encouragement, the details are still being worked out, for reforestation of previously 
forested areas.  Preference for use of native species, not just of trees but the other 
biologic species that may be on the site, the understory, the brush and the shrubs and so 
on that stay on the forest (unintelligible). 
 
Next thing that we’re going to include in this regulatory package is a codification of our 
1997 acid mine drainage policy.  To basically require financial guarantees for long term 
pollutional discharge, regardless of whether it’s related to acid mine drainage or any 
other pollutional discharge. Right now, as I said, that’s a policy statement so we think 
by putting it in the regulations that’s better (unintelligible) notice of what’s understood 
there and it expands it to include issues like if, for example, let’s pick something out of 
the air like selenium.  When you have a discharge of selenium from the site and that’s 
going to be a long term pollutional discharge, then you provide some sort of financial 
mechanism to ensure that that can be treated before discharging on the site.   

Various (Unintelligible) 
John Craynon (38:18)  The, as far as, on the, when you have a fill on the site, and actually any time 

you’re impacting the stream,  one of the goals that the Director has in this rulemaking is 
ensuring that all the pertinent provisions of the surface mining act are being 
implemented.  And, one he feels that through the years has not been, and we do have an 
opportunity here, is when you effect fish, wildlife and related environmental values that 
the statute actually indicates that we should protect and enhance, where possible, 
minimize the impacts, and enhance where possible, so where you have fills on a site 
and anytime affected streams there’s going to be real focus on ensuring that you 
enhance the fish, wildlife, and related environmental resources.  So, if you’re putting 
the fill in one stream, and you have an opportunity to do an enhancement on another 
stream reach on the permit then we’re looking for requirements that you’d be doing that 
as well. 
 
Permit coordination, yes.  Another area we expect to address in this is a requirement 
that the permitting aspects under SMCRA and the permitting aspects of the Clean 
Water Act be coordinated to the greatest degree possible.  We don’t know exactly how 
to do that in rule, we can’t obligate the EPA, the Fish and Wildlife Service, the Army 
Corps of Engineers or anybody to do anything over our regulatory program.  But we 
can create a framework, I think, to ensure better permit coordination. 

John Morgan (Unintelligible) Stream delineation. 
John Craynon (40:04) The definition of streams, that’s the last part.  Thank-you, John.  
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Various (unintelligible) 
John Craynon  We are looking at redefining streams.  Right now our definitions are based on flow and 

place of  intermittent , based on area watershed of one square mile or greater.  We’re 
considering changing those definitions to include a biologic component.  And, this I can 
actually do verbatim.  Something along the lines of what’s in the Pennsylvania 
program, which defines intermittent streams as the water course will define better bank 
in  a substrate indicative   of flowing water that contains  two or more macroinvertibrate 
species visible by the naked eye which require water to complete all of their life cycle.  
Water for part of the year, to complete all of their life cycle.  And then, a perennial 
stream  is the same except for they require water the entire year to complete their life 
cycle. So, that sort of definition but we’re not wedded to that exact word.  That’s the 
kind of thing that we have in mind.  And then, for ephemeral of course. Did I miss 
anything else, Bill?  Dennis, did I miss anything in the regulatory? 

Various Unintelligible 
Joe Zaluski (41:42)  I got a question on the permit coordination part.  Is this for ADCs that issue 

permits for mines or those (unintelligible)  are both these covered? 
John Craynon I think the the intention is to cover both. In part, because of the role of the Fish and 

Wildlife Service Endangered Act, Species Act, coordination and so on.  It’s not like 
there’s a permit there, but there is a coordination.  They actually have the ability to be 
involved in Clean Water Act permitting and SMCRA permitting, so I think   we 
definitely want them (unintelligible).  I think we’d encourage that. 

 Alternative bonding, sedimentation ponds,  
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David Bell Be able to work our way through the schedule and bring to bear our collective 
wisdom on whether we captured all the tasks and whether we’ve assigned the 
appropriate amount of time. So, you, did you say you do or do not have 
Microsoft Project? 

Li Tai Balboa I do. 
David Bell O.K. Then at the end of, maybe what I should do is go ahead and email to you, 

the schedule so you’re following along… 
Li Tai Balboa That would be great. 
David Bell O.K. Let me… 
Cynthia De 
Jesus 

Li Tai, I just wanted to let you know that we’re recording the conversation 
again.  

Li Tai Balboa I got no problem with that. 
Cynthia De 
Jesus 

Thank-you. 

David Bell Let me open up Outlook (unintelligible). L-B-A-L-B-O-A at OSMRE dot gov. 
O.K. I just shot you the Microsoft Project version, what you otherwise had was 
a pdf.  

Li Tai Balboa O.K. Give me five seconds here. 
David Bell I think will be helpful is when you’re able to see this, and call up the comments 

and, you know, all of that kind of stuff, screen is small, doesn’t it seem like it? 
Un Now I wanted to be able to show the whole thing. 

Unknown (unintelligible) 
David Bell Maybe I’ll do it that way. Cause we can see it (unintelligible). 
Cynthia De 
Jesus 

Can you pull the projector back a little? 

John Maxwell Yeah, we can get a little bit more out of that.  
David Bell It’ll just make it larger on the screen, but it didn’t give you more text. 
  
Cynthia De 
Jesus 

Oh. 

David Bell See, and that’s what I wanted to give you is more text. So, that’s fine. That’s 
fine like that.  

John Maxwell I benefit from larger on the screen.  
Li Tai Balboa Oh, you know that I, I, I have your…. 
David Bell …flash drive. 
Li Tai Balboa Yes. 
David Bell You know, I went looking for it this morning and that’s part of the reason why 

I panicked. And…. 
Li Tai Balboa Un If you want, I, I just got your message, so, O.K.… 
David Bell Maybe what I could do is…. 
Li Tai Balboa Un  
David Bell What’s that? 
Li Tai Balboa Hello? 
David Bell Yes. What was that, Li Tai? 
Li Tai Balboa You’re the first lawyer that I like.  
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David Bell Well, thank-you very much. Tom was a pretty nice guy. I’m sure Cheryl is, 
too. 

Li Tai Balboa Well, Tom is a very nice gentleman. He is. And, you’ll meet Cheryl. Cheryl is 
a nice lady. She really is. She’s a nice lady, but we have trouble, her revising 
and revising and revising and revising. That’s her problem. But, other than 
that, she’s a very nice lady.  

David Bell How long has she been with Interior? The solicitors’ 
Li Tai Balboa I, I think she’s a fixture with Interior.  
David Bell Oh, O.K. Well… 
Li Tai Balboa So, I, I she’s been here a very long time. Very nice lady. She really is a very 

nice lady. And everybody at OSM is very nice. The problem is, is the issue that 
we have is that, when we send something out, and, you know, we give them 
ten days, it’s revised. But then, they find something more and they say, no, it 
can’t go out. And then, another ten days, and its… 

David Bell Yeah. 
Li Tai Balboa And, our director said that that’s just not going to happen. 
David Bell There’s, I mean, it’s, it is, it is almost the nature of a bureaucracy that 

everybody has to put their fingerprints on something. And…. 
Li Tai Balboa Un time’s up. 
David Bell Yeah. And, you know, Rick and I have been for sure have been experiencing 

that. Because he’s spent a career in the Pentagon and Corps of Engineers, or 
EPA. So, he’s very familiar with that. And I, too, as an Army JAG and Army 
General Counsel. So, I’m familiar with how that, how that works. 

John Maxwell And some want to have their fingerprints on the top.  
David Bell Yeah. 
Li Tai Balboa Our director is a lawyer as well. But, he’s a cool guy, I got to tell you. 
David Bell Well, I was, I was heartened by how receptive he was to ideas on things he had 

apparently thought about and made some judgments already but was willing to 
back away from those positions after, after, you know, consider, additional 
consideration. So… 

Li Tai Balboa Un some, some, some lawyers had provided him, you know, the information 
that, you know, scoping is what you want it to be and said that that was 
sufficient. And, two of us, and I’m, you know, two engineers said we don’t feel 
that this is sufficient. But, we were kind of drowned out. And, I was happy that 
you had the meeting to explain the importance of this. And, you know, that, 
especially the fact that, you know, the, the part that it’s defensible is very 
important at the end.  

David Bell Oh, yeah. You know the, we, we’ve talked and spend a lot of time on the, on 
the substantive technical side during the two days that we together.  

Li Tai Balboa Right.  
David Bell And, it’s the procedural side that is, is just as important and is as potentially as 

large a pitfall as any. 
Li Tai Balboa I, I believe in that. I really do. So, and, that was our big concern that the two 

engineers and everybody was against us. But, the, we kept on saying, you 
know, this, this is not the right process.  

David Bell Yeah. Yeah. 
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Li Tai Balboa So, well, anyway, let’s go on. 
David Bell Have you been able to open it up? 
Li Tai Balboa Yep. It’s open. 
David Bell O.K. Good. Then you’re looking at the same thing we’re looking at and I think 

when we get down to the PMP that’s probably the first event. One thing I’ll 
notice the duration is business days. O.K. That’s the way Microsoft Project 
records them. So that why you’ll see thirty six days looks like, my goodness, 
you know, that’s like forty five days. But, it’s actually business days.  

Li Tai Balboa O.K. 
David Bell It automatically excludes the weekends. What I have not put in here yet, I 

believe, are exclusions for holidays. And, I would put in the, what, ten federal 
holidays. Just so that folks are realistic that, you know, we’re not going to 
expect a federal agency to provide their comments on July fourth or something 
like that.  

Li Tai Balboa O.K. 
David Bell Thanksgiving or something.  
Li Tai Balboa O.K. 
David Bell I, I have, we also need to hand jam a couple of things. For example, when we 

publish notices in local newspapers, I think Sunday is the better day. Simply 
because it usually has wider circulation, you get those who have normal 
delivery plus those who pick up the Sunday paper.  

Li Tai Balboa And, you’ll help us draft something for these, for the announcements on the 
paper? 

David Bell Absolutely. Absolutely. And it, and it will obviously, they’ll be pretty much 
the same. Probably a quarter page ad. And, give you the basics of the who, 
what, when, where, why. And, not, you know, you don’t lay out all the detail 
that we’ve included in the notice of intent. But, you just basically want to give 
folks that basic information. So they can follow up if they’d like to. You know, 
the website so they can pull down information or, and add comments if they 
want to via the web, the federal response dot gov or something like that. Those 
sorts of things. So, it’s very simple and obviously we’ll be site-specific for 
each of the newspapers at each of the locations.  

Li Tai Balboa O.K. 
David Bell Let’s see, so, for the PMP, I took the language directly from the RFP that is 

reflected, I think it’s on one of these pages. But, it contains all of those things. 
Work plan, critical path, milestone schedule, technical approach, staffing plan, 
etcetera. O.K.? 

Li Tai Balboa O.K. 
David Bell You can expand the box a little to see the rest of the words, if you like. 

Management controls. Twenty two days, again that’s basically the thirty days. 
I suggest we leave that and then, Jose has already agreed to compress the 
schedule.  

Li Tai Balboa I.. 
David Bell But, it at least comports with, you know, the contract probably and the 

requirements of the RFP. So, if, you know, if we gain some four or five days at 
the end that, then we’ll bank those for use if we need them someplace else.  
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Li Tai Balboa O.K. O.K. 
David Bell So, zero days to submit documents, basically, you’ll get it first part of July. 
Li Tai Balboa O.K. 
David Bell Now here’s where the seven days to review and provide comments, remember 

I said, and we talked about this, so if we want to adjust that to three days. 
Li Tai Balboa We’re going to do that. 
David Bell O.K. I’m making that adjustment now. 
Li Tai Balboa (unintelligible) 
David Bell So now we have it ending, O.K., so we also have to go down and adjust the 

prepare the final PMT, P. I think we could do that in less than five work days.  
Li Tai Balboa O.K. 
David Bell Less than a week. So, I’m going to suggest that we also adjust downward to 

about three days. 
Li Tai Balboa O.K. 
David Bell Does, and, and I want the Polu Kai folks to jump in. Disagree, because if, 

you’re the ones who are going to have to manage, you know, the time. We, we 
will, because I think that is more internally driven, John, I think we can 
probably cram that ourselves. So, that’s my suggestion. 

John Maxwell O.K. 
David Bell And, of course, Li Tai, when, at the end of the day, I think we even talked 

about this a little bit, this has to go back to Jose. And, he’s got to farm it out to 
the, to the technical guys to make sure, for those things, that they can meet 
timelines as well. So, I, I hope, you know, what we (unintelligible) 

John Maxwell Why don’t we leave it five since we’re going to have to interact with several of 
the contractors. Because, that’s going to be some sort of review. 

Li Tai Balboa I don’t think he’s saying that. I think, and maybe I’m misunderstanding, he, 
I’m thinking that he’s saying that right now, once we finish this schedule, Jose 
has to send it out to the other guys.  

John Maxwell Right. 
David Bell Right, and what John was saying is, well, when we send the schedule out to 

everybody, somebody may say, well, you know you get it, you send it to us, 
we take a day to look at it, or day and a half, two days, maybe three days is too 
aggressive to get comments from six different subcontractors, five different 
subcontractors. So, I’m just asking them whether or not we can save a day here 
or not. And John and Cynthia have to … 

Unknown Will this be the first time some of the subs figure out kind of what their… 
David Bell Yeah. Nobody, nobody has seen this schedule beyond what we showed them 

Monday morning.  
Unknown Un looking at. Done that before then, we would certainly have to do it 

(unintelligible). 
John Maxwell Yeah, and we’re still in the process of dividing tasks between subcontractors.  
Li Tai Balboa Well, I guess, my issue is, we’re talking, you’ve already prepared the PMP, 

we’re giving you our comments…. 
John Maxwell Oh, I’m sorry, I’m… 
Li Tai Balboa Yeah. 



File: 06.09.10-  Conf Call 01 

5 
 

David Bell This is… 
Li Tai Balboa Yeah, my understand is you’ve already prepared the PMP and I’m not saying 

now. We’re looking at the schedule, and we’re giving you our comments in 
three days. And, if you can’t make the corrections in three days, you know, I 
don’t see what the…. 

David Bell Yeah, I think…. 
John Maxwell That’s fine. 
David Bell Yeah, we’ll back it down to three days. Is that O.K.? 
John Maxwell Yeah. 
David Bell Li Tai? 
Li Tai Balboa Yeah, that’s fine.  
David Bell O.K. So, prepare final PMP is now three days. We’ll do a turn around and 

submit it to you now on July twenty second.  
Li Tai Balboa Right. Give and take the fact that you might be able to cut down the number of 

days to prepare the PMP. 
z Right. 
Li Tai Balboa O.K. So, we still have… 
David Bell So, you’ll still get it and, and we’ll be off and running with an approved PMP 

by Friday or Monday, the twenty third or the twenty sixth. I mean, if we get it 
to you first thing in the morning on Thursday the twenty second, you’ll really 
have three full days and you may not even need that if we’re able to say, we’ve 
made all the corrections and changes that you requested. So, it looks just like 
the document you sent us. 

Li Tai Balboa Right. But, what I’m saying is that when you’re doing you’re, you’re, you’re 
draft PMP, Jose said that’s he’s going to try to condense those days a bit.  

Unknown She’s talking about step six. 
John Maxwell Right. Right. 
Li Tai Balboa O.K. So, right there, you know, we might have a savings. We’re not going to 

but it in here, but we might have a savings there.  
David Bell Absolutely. 
John Maxwell Right. Correct. 
Li Tai Balboa O.K. 
David Bell I mean, if we can save five work days off of that, that’d be great. 
Li Tai Balboa Good.  
David Bell And then, maybe we save another day in your review of the final, depending 

on how extensive your comments are, and rather or not there’s any push back 
from, from our side. Or, you know, alternate suggestions or whatever. If we 
have to talk about it or something. You know, you might be able to save 
another day there. So, I don’t know, somebody can keep a tally of how many 
days we think we’re saving, or banking. 

Li Tai Balboa Well, (unintelligible) on this. Because, you’ve already saved, once we do this, 
you’ll already save this as a baseline, right? 

David Bell Yes.  
Li Tai Balboa O.K. 
David Bell And then we will, then we’ll keep this as a living document and then adjust it 
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as we move forward. 
Li Tai Balboa Right. And, we’ll be able to see how many days we’re banking there. 
David Bell Yep. Yep. 
Li Tai Balboa So, that would be great, actually.  
David Bell Yep. You know the column that says predecessor? Let me just make that 

observation, what predecessor does is link the event or the …. 
Li Tai Balboa Oh, I’m very familiar with this. 
David Bell O.K. Good. Good. Alright. I won’t bore you with that.  
 Alright, so on the public involvement plan, we have the same kick-off, notice 

to proceed, six fifteen. We gave ourselves more time on putting that together, 
I’m sorry, thirty days to put that together… 

Li Tai Balboa Can you hold on one second? 
David Bell Yes. 
Li Tai Balboa One second, please. 
 (17:30) End of recording. 
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David Bell Ok For the PM, PIP, that’s actually probably more complex than the project 
management plan. I you could believe it.  

Li Tai Balboa I can. 
David Bell We’ll have to have your public affairs folks involved. And, you know how 

important it is to get message correct. The graphics, the visualization, you 
know, all of that stuff has to come together in a way that is supportive of the 
OSM message. So… 

Li Tai Balboa What graphics and, cause I’m, what are you talking about? 
David Bell You can imagine, for example, well like, the picture on our proposal. Having 

something that is visually appropriate to convey a message. I don’t know 
whether or not you’ll want to have photographs blown up of mountaintop 
mining or stream valley fills. Or, just streams themselves. Or, what constitutes 
original contour stuff. You know, or… 

Li Tai Balboa Let me ask you this question. In the, in this section that we developed all the, 
all the posters and all the, all the FAQs that we want to do for these public, 
well, whatever they are, open houses. Right? 

David Bell Yes. That’s all part of this. And, it probably, the final preparation of those 
documents probably goes beyond the plan itself. You know, the plan says 
here’s what we’re going to do. At the same time, we’re going to be developing 
the materials. So, I see this as, you know, maybe up until and reproducing this 
stuff right up until a day or so before the actual open houses themselves. So… 

Li Tai Balboa And, and one thing, just, because I know you’re going to be very involved in 
this part, one thing that I’d like you to do, and, if you can by the end of this 
week. Pictures that you think would be appropriate to convey our message. 
Just tell me, well, you know, tell me what you think is going to be needed. So, 
I can start gathering all this information now.  

David Bell Alright. 
Li Tai Balboa Ok And, and, you know, I might be able to have a lot of these graphics and a 

lot of these pictures for by next week. 
David Bell Ok And, then we have to put that together with the, you know, with the 

message.  
Li Tai Balboa Right. 
David Bell So… 
John Maxwell A question I have is that, we were trying to have our open houses in July. That 

means we’re going to have public involvement (unintelligible) ongoing before 
we have the PIP completed. 

David Bell Good point. And, and… 
John Maxwell So, I’m thinking we, we should be able to do work on both the PMP and the 

PIP concurrently. 
David Bell But, they are actually coextensive in terms of the work. What we have to do, 

and, you know, we didn’t really settle on dates or timeframes for the public 
involvement meeting or public scoping meetings until yesterday. So, this 
schedule has not been adjusted to reflect that. 

Li Tai Balboa And, we’re going to have to adjust it. And I know, I know the PIP is harder 
than the PMP. But, somehow, we’re going to have to shorten those days to 
reflect that, you know, our meetings, our scoping meetings are going to be 
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from mid-July to the end of July.  
David Bell Yeah. 
Li Tai Balboa So, I would think that we would have… 
David Bell If we, if we adjust the PIP to a fifteen work days, that has submission on or 

about the fifth of July. Fifth of July is a holiday.  
John Maxwell What if… 
David Bell So, it’s really be, it’d be forced to the sixth of July.  
John Maxwell What if we had the PIP in pieces, the first part to include the scoping and the 

remainder come later for the comments on the documents.  
David Bell That’s a good idea. What do you think about that? If we just focus on this PIP 

being phase one scoping and phase two would be the public hearings that occur 
once the DEIS… 

Li Tai Balboa I think that is a very good idea. 
dal Ok So, great idea John. I’m going to change the event name to draft PIP paren 

scoping. How’s that sound? 
Li Tai Balboa ok 
John Maxwell And, that will help the budge out to for what we have to work with right now. 
David Bell And, I will adjust the days to fourteen work days. Which has it due on 

Thursday the first or has it, we submit to you on Friday the second.  
Li Tai Balboa And, that’s going to be, ok, and we provide comments… 
David Bell No, Thursday the sec, Thursday the first.  
Li Tai Balboa If I bring that down to, if, hold on a second. If I bring down those, number, 

number thirteen to fourteen days I have your submittal to us on the second.  
David Bell I actually brought it down to thirteen days.  
Li Tai Balboa Oh, ok 
David Bell So, then I have it submittal to you on the first. If you go to line fourteen and 

make that zero days, cause it’s a submittal, instead of one day. Then that’ll be 
the first. But, that means you guys are forced to review over the fourth of July 
weekend. And, that’s not, not…. 

Li Tai Balboa I gotta tell you. We’re going to get it back to, on the eighth. So, we’re going to 
review it over the fourth of July weekend. 

David Bell So, ok Well then, let’s just make event fifteen, leave that five days. Because, 
that then has submittal of comments from you all on Thursday the eighth.  

Li Tai Balboa ok 
David Bell Which gives you, in essence, the sixth, seventh and eighth.  Three work, four 

work days really. Because you have it Friday, you have it Thursday.  
Li Tai Balboa Right. 
David Bell Friday, but catching people on Friday before a three day weekend is tough 

sometimes.  
Li Tai Balboa Well, the people who are going to be responsible for this are going to see it, I 

mean, it’s the only way we’re going to meet the schedule. We got to do it.  
David Bell Ok So, you want to make it four days? Cause that’ll give you four actual work 

days.  
Li Tai Balboa Let’s leave it a five right now.  
David Bell Ok So then, submittal on the first, line fifteen is five days starting Friday the 
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second through Thursday the eighth. You (unintelligible) give us comments on 
the eighth and we prepare the final PIP by… We can’t take five days on that. I 
mean, we got to write this, probably back it down to, I don’t know, you know, 
see, we don’t know the… 

Unknown It can’t be less than that. Less than three. 
David Bell Yeah, less than three would be really… 
Li Tai Balboa I would say, three days is good. I’m going to try to compress ours to, to four 

days. But, I think three days would be good. I’m going to compress our review 
to four days and then, if you guys can do the final in three days. Would that be 
too much. How about four days? 

John Maxwell Yeah. 
David Bell Four days. That has us submitting to you on the fourteenth. That’s just about 

the time we were going to start the public, you know,  that’s the week were 
starting the public scoping meetings. Or, looking at starting them. I wonder if 
we need to go back up to our preparing, if we’re going to limit it maybe we can 
do it in two work weeks, instead of thirteen days. Go in ten days.  

John Maxwell Yeah. 
 Ten, two solid work weeks.  
John Maxwell Yep. 
Unknown Does that include (unintelligible) 
David Bell No. Li Tai, what if we go back up to line thirteen and make that ten days.  
Li Tai Balboa That’d be great. 
David Bell I didn’t think you’d object. That has us then, let’s see, you get it on Tuesday 

the twenty ninth, return it to us on Monday the fifth. But, Monday’s a holiday. 
You probably would not be able to it around twenty nine, thirtieth, first by 
Friday, right? So, we’re going to make that (unintelligible) 

Li Tai Balboa By Friday? Yeah. 
David Bell Friday the first, you think? 
Unknown If they get it on Tuesday. 
Li Tai Balboa That would give us four days, or what? 
David Bell It would be, well, you get it on Monday the twenty eighth, you’d have it 

Monday, Tuesday, Wednesday, Thursday and turn it around to us.  
Li Tai Balboa If I, Friday the second. So I turn it around to you first thing Friday  morning? 

Yes.  
David Bell Yeah. If you did that, then we would fix it over the fourth of July weekend. 

And, turn it back on Tuesday the sixth to you. 
Li Tai Balboa ok 
David Bell For your final review and acceptance. And then, we make, hopefully, there 

would be now additional revisions.  
Li Tai Balboa Did you put… so, I’d be receiving it on, ok, no, I see what you’re doing here. 

Hold on. 
David Bell So, let me just go back up to line thirteen. Line thirteen now has duration of ten 

days. Beginning on Tuesday the fifteenth. Ending on Monday the twenty 
eighth. Line fourteen is zero day’s submission on Monday the twenty eighth.  

Li Tai Balboa Right. 
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David Bell DOI review and comment is three days, which includes, in essence, Monday, 
Tuesday, Wednesday and Thursday. Kind of four days.  

Li Tai Balboa So, we’re going to get it on Monday, like, afternoon or Monday morning? 
David Bell Well, we’ll try to get it to you as early on Monday as possible so that you do 

have some work time associated with it.  
Li Tai Balboa ok 
David Bell But… 
Li Tai Balboa Ok, no, go ahead. 
David Bell Try is, try is try.  
Li Tai Balboa ok 
David Bell So then, you would return it to us on Thursday, close of business or Friday 

morning, the second.  
Li Tai Balboa ok 
David Bell And, we would have three days… 
Unknown I would say you all would only have four (unintelligible) day right after you 

get off a holiday. 
David Bell We don’t real, well…. 
Unknown (unintelligible) 
David Bell If we finish it that week, you’re right. So, I’ll tell you what, if we made our 

revisions four days. We get it on Friday the second and, yes, we will work over 
the fourth of July holiday. But, rather than create maybe an ambitious 
expectation that you get it Tuesday, the day after the holiday, if we could have 
until Wednesday…. 

Li Tai Balboa Yeah. 
David Bell We’ll still finish it that week. 
Li Tai Balboa Yeah, that’d be fine.  
David Bell With your two days to review and approve the final version. You get it 

Wednesday afternoon some time. You have Thursday and Friday to, to final 
review. 

Li Tai Balboa Ok ok 
David Bell And then, we hit the ground running, probably, with the first of the meetings 

some time the following week. Or, you know, whenever we can schedule them 
in the next three weeks.  

Li Tai Balboa I just can’t’ believe you’re a lawyer, man. You know what, I got to tell you, 
Cheryl and Tom told me that they’ve never seen schedules before. And, I said, 
have you ever gone to court before? Cause, I’ve gone to court and we’ve used 
these schedules before. They think this is complicated.  

David Bell Well, I tell you, you know, it will be our lifeblood and what you will brief to 
the director probably every week. Finding it, you know, where are we, where 
are we, where are we. Gonna make the schedule? So… 

Li Tai Balboa I’d like, if, if, if at all possible, I know that this is rather aggressive. But, I have 
the dates for the, the rule writing. And, if we could somehow put it in here. 
Because, we’re going to have to go hand in hand with them. So, I’ll give you 
those dates.  

David Bell Oh, yeah. Ok We may be able to make them a different color so that they’re 
informational, you know, and we don’t… 
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Li Tai Balboa ok 
David Bell And, this’ll, this’ll be a, a, a combination document. Sort of an overall 

schedule, I guess. 
Li Tai Balboa ok 
John Maxwell Dave, can I make a suggestion on, on using the Microsoft Project? Why don’t 

we go ahead and, and put into the system the holidays. Because, right now 
we’re fudging around them. And if, things change, then our fudging is going to 
change. It won’t take into account.  

David Bell That’s true. I, I don’t know how to do that, frankly. That’s the reason… 
John Maxwell There’s a switch.  
David Bell Ok Do you know where it is? 
John Maxwell Let’s see… 
David Bell You want to take the… 
John Maxwell Try format. Un Well… 
David Bell See, I didn’t want to take our time. What we can do is once we have sort of the, 

cause what we’re focusing on are dates right now, as much  as anything.  
John Maxwell It probably under tools. But… 
David Bell And, and what we’ll do is we’ll .. 
Unknown (unintelligible) 
John Maxwell Folder options. Schedule. 
Cynthia De 
Jesus 

Calendar type? 

John Maxwell Yeah, calendar. 
Cynthia De 
Jesus 

(unintelligible) 

David Bell I think we should put this in the Thai Buddhist calendar. What do you think? 
John Maxwell Yeah. Might have a little more help that way.  
David Bell Calendar, do you see the tab on the right? 
John Maxwell Yeah. 
Cynthia De 
Jesus 

Under collaborate. 

John Maxwell There you go. 
David Bell Week starts on Sunday. Hours in the day. Hours in the week.  
John Maxwell That’s not it.  
Cynthia De 
Jesus 

There was a schedule tab, maybe? On the left side.  

John Maxwell General. Go up to general.  
Cynthia De 
Jesus 

Service options, maybe? Button on the right.  

John Maxwell It’s been a while since I’ve used it. 
David Bell So, let’s not, let’s not spend our time now trying to figure that out. We’ll do 

that later.  Because, we’re looking very carefully at the dates, as well, when we 
put in the cal, holidays. We’ll make sure to adjust, for example, instead of four 
days it’ll be three days. 

z Yeah. We’ll do print out so we know what we started with and then when we 
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switch it over we can modify it.  
David Bell Ok So then, so then, we’re really looking at final approval of the project, of the 

public involvement plan by Friday the ninth. Is that what yours reflects? 
Li Tai Balboa Yes 
David Bell Ok Alright. 
Li Tai Balboa Phase one. 
David Bell Right. Scoping phase one. We’ll have to add in the next phase as a whole new 

series of events and I haven’t, I haven’t done that yet. 
Li Tai Balboa That’s fine.  
David Bell Maybe what I should do is rather than spend our time here to figure that out 

put that in afterwards so you can take a look at it.  
Li Tai Balboa That’ll be fine.  
John Maxwell And, it, it may change after we do the scoping. Once we get input from where 

we’re going to be, you know what, what sort of turn outs we have and that sort 
of thing.  

David Bell Yeah. But, we could still, we could still put together the, the plan. Even if we 
don’t know the hearing dates.  

John Maxwell Yeah, yeah. 
David Bell Specifically, we could still put in planning portion of it and then add the 

hearing dates as, meeting dates in as we develop them.  
John Maxwell Right.  
David Bell Ok So then, the next major task area is the interagency coordination. And here 

I’m not real clear on exactly what we need to include here. You’ve already sent 
out some messages to cooperating federal and actually and state, what about 
tribes? 

Li Tai Balboa Well, here’s the deal. Again, I really believe that our director was misinformed 
on a lot of things. And, they said that they’re doing their consultation with 
tribes, they’re just talking to them. Nobody’s taking, you know, nobody’s 
taking notes on this. They’re just calling them and that’s it. So, they feel that 
that’s enough and I do think that the tribes are going to be cooperating parties. 
Now, they say that they were invited and, you know, but this is all by phone 
call or just going to the, to one of the tribes and saying hey, you’re invited.   

David Bell Yeah. That’s probably not enough.  
Li Tai Balboa I think not.  
David Bell Yeah. That’s, we need to be more formal and about that and get their specific 

by in or not. I was looking at your regulations and Dennis mentioned, or 
maybe it was John who mentioned, that, you know, that they provide for a 
formal invitation to state agencies and states and tribes to be cooperating 
agencies. And, that’s, that’ s fine. If that’s the case then we need to actually 
have formal letter invitations to do so and formal responses from them that 
they agreed to do so.  

Li Tai Balboa Well, you see, I’m so happy that I, that you’re around then. I told them this and 
I was told it’s never been done this way at OSM and that it’s not the way to do 
business. So, but, I’m glad. I’m just going to keep on. I’m going to say, you 
know what, Cause everybody really likes you. Dave said we have to do this. 

David Bell What did, do you have a sense of what they did for the 2008 rule? 
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Li Tai Balboa No, I’m going to call Dave (unintelligible) and ask what was done. So… 
David Bell I mean, I, I can appreciate that maybe they were able to finesse some of these 

things but this is going to be a little bit broader. It’s not just whether it’s a 
hundred feet and whether you’re gonna, you know, you’re not changing just 
one narrow, relatively narrow provision. And, arguing about whether 
something is or is not a stream that you got to stay a hundred feet away from. 
This is much broader. 

Li Tai Balboa Even if it weren’t, you know, how do you create all these, you know, all, all 
your administrative record if you’re, you’re not even logging phone calls, 
nothing, you know, and, and, they’re saying that they’ve always done it this 
way and it’s the right way and they feel comfortable doing it this way. I just, 
you know, I’ve never been involved…in the Coast Guard we never did 
anything like this. We sent out formal invitations, though, and they were much, 
you know, we had highly complex projects but we also had, I mean, just 
regular old projects and we sent out formal invitations. 

David Bell Yeah. 
Li Tai Balboa So, I, I, I don’t understand this. But, I’m just going to say you said we got to 

do it.  
David Bell Ok Well, I would feel more comfortable then that we had an administrative 

record that, that the solicitors’ office could refer to and point out to a judge that 
we engaged the appropriate official parties. I mean, this is nation to nation sort 
of stuff with tribes, as you well know. So, they, they take on a sort of special 
status and lord knows Interior has enough problems with, you know, the tribal 
side of the house with the Bureau of Indian Affairs, they don’t need for it to 
spill over into your mining side. 

Li Tai Balboa That’s correct. 
David Bell So, I, and the director did mention something about the Crow and needing to 

have a translator.  
Li Tai Balboa Yep. 
David Bell That, which made me think, gosh, do we need a Spanish translator down in, 

you know,  Texas or something like that, I don’t know.   
Li Tai Balboa I don’t know.  
David Bell But, we may… 
Li Tai Balboa If we need a translator, I’ll go. 
David Bell Well, ok. 
Cynthia De 
Jesus 

I’ll come with you Li Tai. 

David Bell We’ll have to talk about that. But, what, to speak Crow? 
Li Tai Balboa No, (unintelligible). 
David Bell Spanish? Ok So, anyway, yeah, we’ll have to, that will be an interesting.  
v (unintelligible) 
David Bell Ok So, we’ve incorporated into the schedule this notion of sending out these 

formal letters. So, we’ll help you do that. We’ve got a couple of weeks to, to 
pull those together as well. It looks like it’s pretty much the same schedule as 
we had for the PIP scoping. 

Li Tai Balboa ok 
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David Bell Doesn’t it? Kind of ends, let’s see… 
Li Tai Balboa It ends, kind of, ends a week later. 
David Bell What’s, where did we get the additional days? Review and provide comments. 

ok 
Li Tai Balboa Oh, I’m sorry. 
das Three days. We’ll make that three days. And then,  
Li Tai Balboa We’re not doing, we’re going do the review draft letters in three days. 
David Bell Yeah.  
Li Tai Balboa That in three days.  
David Bell Then make that four days for prepare finals? Because of the holiday again.  
Li Tai Balboa ok 
David Bell Zero days…so then we end on Friday the ninth. 
Li Tai Balboa That’s correct. 
David Bell So, those, those will be going out about the same time as the PMP is being 

accomplished. 
Li Tai Balboa Now those coordination letters. Is that the MOU you’re talking about? 
David Bell Well, you know, I’ve not, I’ve not executed MOUs with cooperating agencies 

necessarily. 
Li Tai Balboa ok 
David Bell I saw, the one that I sent to Jose that he forwarded from the Coast Guard and 

EPA…  
Li Tai Balboa Right. 
David Bell …was one such example but when, when I’ve engaged in this with say EPA 

and the Department of Defense, it was basically, you know, an agreement in, 
verbal, to work together. And maybe it was a response via letter saying we 
agree to be a cooperating agency and here’s my point of contact sort of thing. I 
would, I would suggest if you do go the route of an MOA, and I have no 
objection or no counsel against doing so, you might want to look at the dispute 
resolution provision, because the dispute resolution provisions in the one I sent 
to you basically had it being elevated between the lead agency and the 
cooperating agency and I think the lead agency, I can’t remember if they made 
a mutual decision or, or what. But, it’s…. 

Li Tai Balboa Yep. Can you hold on Dave? 
David Bell Sure. 
Li Tai Balboa ok 
 (26:02) End of recording 
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David Bell …a couple of fonts that were… 
Li Tai Balboa No (unintelligible) italics on. 
David Bell (unintelligible) 
Li Tai Balboa I don’t know. These are the things that piss me off. 
Unknown David, unless you need me for something else here I’m going to send you the 

materials (unintelligible). I think that was it, right? 
David Bell And, you’re going to get busy (unintelligible) so that you can convert this? 

Send me that so I can send it to Jose and see if that’s what he had in mind. 
Actually, leave a copy, would you please? And, I’ll ask….. 

Unknown They’re out of date now, but you can have them. 
David Bell Is this what Jose had in mind for the WDS? 
John Maxwell I believe so, yeah.  
David Bell Ok. So, we’ll, we’ll update that based upon this new task list once, once we 

do it. 
Unknown Sure, and we can break that out even further, I mean, these bold ones have 

sub-tasks that aren’t on there.  
David Bell Ok. So, thanks Dan. Where were we? Oh, so we, I think we, we said if we 

could push the scoping meetings themselves to those last two weeks in July, 
that would really allow us to go through the entire review process, produce 
the materials, get them where they needed to go. 

Li Tai Balboa Ok. Let’s do that then. 
David Bell And, plan, you know, plan the week of ….. so, we’ve got to really, the rest of 

this, this schedule now is driven by our decision to have scoping during the 
last two weeks of July. So, arrangements for the, the next one is making 
arrangements for the scoping meetings. I changed the five to a ten, that will 
go through Monday the twelfth, ok?  

Li Tai Balboa Ok. 
David Bell Hopefully, we have that even done before then. We really need it done before 

then. We really need it done before then. Arrangements. Actually, we need to 
back that up. Do you know yet whether the folks that Sterling had, or who 
was contacting all those guys?  

Li Tai Balboa Andy and Sterling. Although, (unintelligible) as we’re talking, I’m writing 
people stuff to get me information.  

David Bell Ok. 
Li Tai Balboa So, I’ll remind them both that I need the information by today.  
David Bell Ok. If we have, if they can, you know, I keep referring to the Spruce one mine 

hearing that EPA conducted in West Virginia’s, Charleston, West Virginia at 
the end of last month, because it was EPA revoking a permit that had 
previously been, two years ago, been granted. So, you know, we thought it 
would generate a lot of interest. They planned for 950 people to attend, got six 
hundred to seven hundred people, held it at the Charleston convention, 
Charleston West Virginia Civic Center. The … 

Li Tai Balboa We’re going to have to have long lines, then. We can’t afford it. 
David Bell Well, it’s, that’s going to be a, you know, that really is important, too, in how 

we design these sorts of things. Cause, if you, if people are ticked off, when 
they walk in, then they’re not going to be very pleasant when they’re 
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providing their comments. Or, you know, or very open to ideas and that sort 
of thing. So, you know, there’s a trade-off there. You create an atmosphere of 
welcoming and your PR folks would be all over this, I’m sure. But, that’s sort 
of what we were hoping that each of the field director, or field offices would 
be able to tell us. What’s the interest do you think that will generated in 
Gillette, Wyoming by having and open on this topic. How many people do 
you think we’ll have and how big a facility do you think we need? 
Understanding that we don’t have to accommodate all six hundred at one 
time, that they’ll cycle in. But…. 

Cynthia De 
Jesus 

What about a, like suggestion box, like a card (unintelligible). 

David Bell Un you have, you’ll have different ways for folks to provide information. A 
computer station (unintelligible) 

Cynthia De 
Jesus 

Un don’t necessarily have to speak to somebody… 

David Bell Right. 
Cynthia De 
Jesus 

…to cut down on that one-on-one. 

David Bell Right. You’ll have comment cards or forms, you’ll have a stenographer who 
can take their oral comment, like, I really hate this rule, you know. Or, I think 
you ought to do everything to protect the bugs and bunnies and the benthic 
whatevers that, in the streams. So, you’ll have the whole gamut. 

Li Tai Balboa (05:24) Yeah. Un the stenographer’s supposed to record that person’s name 
and address? 

David Bell Yeah. 
Li Tai Balboa Ok, good. 
David Bell Yeah. Yeah. Cause we need, it needs to be part of the record. 
Li Tai Balboa Ok. 
David Bell So, so an idea of what they think the, the response would be drives the size of 

the facility. Drives the number of handouts we bring. Do we bring 500 or a 
thousand?  

Li Tai Balboa Ok. I’ll, I’m, I’m, that’s my next email.  
David Bell So, so this, identify the locations and dates of the scoping meetings probably 

doesn’t need to be ten days. Cause we’ve now narrowed it to a two week 
window from the …. 

Cynthia De 
Jesus 

Nineteenth to (unintelligible). 

David Bell Nineteenth to the thirtieth. 
John Maxwell The main thing that determines that is how soon can we find facilities and 

(unintelligible) 
David Bell And, that’s what the local field office is supposed to tell us.  
John Maxwell Right, what’s available, when.  
David Bell So, I’m making a little annotation that that’s going to be July nineteenth to 

thirty and so we have to change the time frame from ten days to five days to 
identify that. So basically the guys who are working on this have until 
Monday the twenty first to tell us that. If we, and then from that point, we 
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need to contract with the facilities that they tell us would be appropriate. Or, 
have them arrange for those facilities. I don’t know how you want to handle 
that, Li Tai.  

Li Tai Balboa I’m going to have to, I’m going to, let me finish this email. And I’m going to, 
give me five seconds.  

David Bell Ok, no problem. I mean, if they identify and can make the coordination for a 
local school gymnasium, for example.  

Unknown (unintelligible) 
David Bell That’d be great. But, if we have to contract, if we have to contract with a 

hotel, then we have to  include that in our costing. You know, so, this is part 
of the, part of the dialog. 

Unknown We signed up for five. So now (unintelligible) 
David Bell And, that it was included in this. 
Li Tai Balboa Ok. My next email goes to, tell me exactly what we need here.  
David Bell Whether they can identify dates within our nineteen to thirty July window.  

That would be, where they could, where we could hold, have the open house 
in that particular venue. We need to identify how many people they think 
would attend the open house over time. And, you know, if they can say, well, 
you’ll probably get a hundred at any given time, then we need to identify a 
facility that will hold a hundred people comfortably. So a school gymnasium 
would probably be enough. But, a conference room would not.   

Li Tai Balboa Ok. Here’s what I have. Identify dates between seven nineteen and seven 
thirty, ok, where we could hold the open house in that particular venue, how 
many people would attend the open house over time, approximately how 
many people… 

David Bell Yeah.  
Li Tai Balboa Cause they’re going to say, oh, we can’t answer that. Un how many people 

would attend the open house over time. Identify the facility that would hold 
that number comfortably. 

David Bell Well, the over time piece is that so we can sort of judge how much material 
we have to bring with us. So, if it’s, if they think five hundred people over 
five hours, at any one time we’ll get a surge and have on hand a hundred, then 
we need a facility that will hold a hundred people. Not the five hundred.  

Li Tai Balboa Yeah. Five hours should (unintelligible)… 
David Bell How many people at one, any given time do you think we, would show up 

and then we need a facility that would hold that number of people. At any one 
time. And, then whether or not they have a place in mind, maybe that they’ve 
used before. That would hold that number, that, you know, number of people 
at any given time. And will, and then I think the last question would be 
whether or not the field office would be able to procure that facility for us, or 
does the contractor need to do so. Meaning us.  

Li Tai Balboa Un (typing email) I’m telling them I need responses by close of business 
today. Ok, and then, how’s this. I got one more. This is how things operate 
here. Can you get me this? And, this is the guy that’s in charge of this 
(unintelligible). No, go to her. So, (unintelligible) I got this. 

David Bell Ok? 
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Li Tai Balboa Ok.  
David Bell So, once we’ve identified the facilities, so, on , back on the schedule on the 

project, Microsoft Project, line 45, make arrangements for scoping meetings 
starting six fifteen. 46 is now identify locations and dates for scoping 
meetings with DOI. 

Li Tai Balboa And we’re going to do that by the end of this week.  
David Bell Ok. I actually gave you five days, so it, it hits Monday, the twenty first. 

Again, with a start date of six fifteen, notice to proceed.  
Li Tai Balboa Right.  
David Bell If we get it done early, that’s great. We move to the next one. Then, 

contracting for facilities as necessary.  
Li Tai Balboa We’re going to find that out.  
David Bell That would be part of what you just sent.  
Li Tai Balboa You guys are  going to have to contract the stenographer.  
David Bell Yes. Contract stenographers. I have that starting, we won’t’ know when to 

contract them for until we have dates and places. So… 
Li Tai Balboa Correct (unintelligible). 
David Bell So, that’s why that’s kind of a sequential thing. And, I gave ourselves ten days 

for that. I, on the AV equipment, since we’ve decided to go with informal, I 
suppose we could… 

Li Tai Balboa …take that out.  
David Bell Well, we could, we don’t need to, you know, necessarily have a public 

address system. But, you could have a recorder set up where if somebody just 
wants to speak to a to a, a micro, recorder thing they could do that.  

John Maxwell That might be kind of inefficient for actually collecting that.  
David Bell They’d have to be transcribed and people have a tendency to ramble. 
Li Tai Balboa Yeah, I, I wouldn’t, I would rather just have them wait in line for the 

transcriber. 
David Bell Ok. What about a video? Do you want to display a video of anything that has 

information? 
Li Tai Balboa We don’t have videos.  
David Bell Nothing about OSM and its mission or anything like that? Mountaintop 

mining generally.  
Li Tai Balboa I can, I can find out. But, I’m pretty sure we don’t have videos about OSM 

and its mission.  
David Bell Ok. Ok. And, it probably doesn’t do any good to play a movie of Free Willy.  
 I’m thinking that on the comment side, receiving comments, if we had a, a 

general checklist of concerns that we’re anticipating.  
David Bell That’s part of the handout material. We’ll get to that.  
John Maxwell Oh. Ok.  
David Bell That’s part of the materials we have to, maybe it’s not specifically listed but if 

we could hold off on….that’s not AV or room set up at this point, right? Ok. 
So, and when I said room set up, I’m talking about at least initially I was 
talking about chairs, dais and all that. So, we’re going informal. But, what we 
still probably will need will be tables, chairs for our people, easels, you know, 
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all that kind of stuff. That the hotel or civic center or wherever, we might 
enlist their help to do and we’ll need to arrange for that.  

Li Tai Balboa Remember, we’re not the, we’re not the Corps or anything like, or EPA, that 
we can get the civic center. Every time you say civic center it’s kind of scary 
to me.  

David Bell Well, but , you know, EPA had to do that for the Spruce Number One hearing. 
And, in essence, they turned it over to their contractor and said go get me a 
place big enough to hold 950 people.  

Li Tai Balboa Ok. 
David Bell And so, that drove where, the city that they went to, they, they couldn’t go to 

Sleepy Hollow, West Virginia. I keep using Sleepy Hollow because that’s the 
name of my neighborhood and it sounds like someplace you might find in 
West Virginia or rural Virginia. I live on Ichabod Place, too, so you get the 
theme? So, so basically that’s what EPA did was said find me a place that will 
hold 950 people. They, they contracted for it and, you know, it’s a cost of, of 
the, doing business. So, but, that’s what I say. If your guys in the field have 
specific places that they know about, have used in the past, don’t cost 
anything, they got the in, boy, we save everybody some money.   

Li Tai Balboa I hope so.  
David Bell Yeah.  
Li Tai Balboa I hope so.  
David Bell So, I leave this there and put as necessary  after it.  
Li Tai Balboa Ok. 
David Bell But, have us start as soon as we know where and when. And have that done 

by the end of July. Actually, I probably ought to change those so they don’t 
end on the, on the holiday. I change it to eleven days so it ends on Tuesday 
the sixth. Ok? 

Li Tai Balboa Ok. I stopped taking notes, I want you to know. 
David Bell That’s fine. I’m updating this schedule and as soon as we have it I’ll shoot it 

to you.  
Li Tai Balboa Ok.  
David Bell So that you have what we’re talking about.  
Unknown We may just want to keep notes just for action items.  
David Bell Right.  
Unknown Un do that for you. 
David Bell Yeah, he’s, ok, Rick is doing that. Alright, so now we’re down to the public 

meeting, scoping meeting announcements. And that’s the ones we want to 
publish I think.  

Li Tai Balboa Goes in the papers.  
David Bell Correct.  
Li Tai Balboa Ok. 
David Bell So, prepare the drafts. That’s gonna have to happen… 
Li Tai Balboa …way sooner.  
David Bell Yeah. We’re starting that earlier than after, because we can always insert 

dates. Let’s, let’s start that, I need to tie that to an event. We need to tie that to 
the, identify locations task. 46 probably. If I tie that to 46, then… 
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Li Tai Balboa I think we’re going to have to start working on actually the, what we’re going 
to put in the newspaper by next week. I mean, I, I know it’s… 

David Bell It’s really fairly simple and straightforward. We just won’t have all the 
information to put in there. But,  we could have that, we could have it in the 
can, if you will, and then plug in when we do have that information.  

Li Tai Balboa Ok. 
David Bell So, let’s see. So let’s, well let’s tie it back to the notice to proceed, event 2. 

And then we’ve got to change the rest of these things. Why didn’t it change it. 
You have to change this. Ok. There, so it’s back to event two, and prepare the 
draft notices. I gave ourselves the week of the fifteenth. Submit them to you 
on the fifteenth, and then you have an opportunity the following week, the 
fifteenth. No, I got to tie this event. 

Li Tai Balboa Well, I’m kind of scared because we have to contact all these papers. 
David Bell We have to contact them. 
Li Tai Balboa You have to contact them and we have to identify them.  
David Bell Well, we, we’ll do that together.  
Li Tai Balboa Ok. And then… 
David Bell (21:19) Your local, see, this is something your local field office might better 

also be able to tell us. Well, see this and this also goes to the mailing list. You 
may have a mailing list but they also probably have mailing lists that they 
maintain locally.  

Li Tai Balboa Ok.  
David Bell So, do they have mailing lists of interested stakeholders? 
Li Tai Balboa Hey, I have no clue. I’m going to find out.  
David Bell Right, we’re bringing them into this in a more substantive way than, than 

perhaps contemplated initially. Local newspapers of general circulation that 
should be part of, in which we would publish the, the scoping notices. Cause 
I, you now, John and Steve were mentioning a few out of Kentucky. But, we, 
the guys on the ground would have a better feel, I think.  

Unknown And he even said that there are some that are legally established.  
David Bell Yeah, that’s not a requirement.  
Unknown Ok.  
David Bell For legal notices. It’s, it’s a newspaper of general circulation. It does not have 

to be…. 
Unknown Oh, that’s like a foreclosure (unintelligible) 
David Bell Yes. Yeah, something like that. 
Li Tai Balboa One thing that my, my, my director asked, if we thought that we should do 

stuff in like the local T.V. stations, that it, like a public broadcasting 
announcement. That, I don’t know if, I don’t know, he said that they’re 
supposed to make these for free?  

David Bell It’s not necessary. And then, I think you’d end up, well, it’s not necessary. 
Newspaper print is sufficient.  

Li Tai Balboa Ok. 
David Bell And, I would go the kiss route. 
Li Tai Balboa Ok. Ok.  
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David Bell I’d keep it simple. 
Li Tai Balboa Ok. Not a problem.  
David Bell So, on line 51 I’ve changed the predecessor to two, which gave me a start date 

of six fifteen ending six eighteen. That’s to draft the notice. And, I described  
earlier what it needs to contain. And, it’s pretty simple and straightforward. 
Let me give it to you to review and comment. I suspect you don’t need five 
day, but… 

Li Tai Balboa No, we won’t. 
David Bell You want to make that three.  
Li Tai Balboa Yep.  
David Bell You can share that with the public affairs, probably a day to turnaround a, a 

clean version. Un back to you. So then we have those drafts back by the, oh 
this works. Prepare the final scoping meetings, one day. Thursday six twenty 
four. Submit them to you for their final review on the twenty fourth. You 
review and approve by the twenty fifth.  

Li Tai Balboa That’s June, right? 
David Bell This is all June. Actually, I’d like to give myself an extra day.  
Li Tai Balboa Ok. Go ahead.  
David Bell At prepare the final scoping meeting, scoping notices. Instead of one day, 

two. And, that way, you get it on Friday and you’re reviewing on Monday.  
Li Tai Balboa Ok.  
David Bell And then, we have it ready to go to the newspapers.  
Li Tai Balboa Ok. 
David Bell By the end of June.  
Li Tai Balboa ok 
David Bell If we submit to the newspapers on or about June thirtieth, or so, for 

publication in Sunday’s paper, that’s what we need. Ok. I’m, I’m going to go 
back. I’m going to change back to one day for the final notice. Submit the 
final notices to the newspapers on Monday the twenty eighth. I need to see a 
calendar. Monday the twenty eighty, which means… 

Li Tai Balboa Do we Sunday, July thirtieth? 
David Bell Sunday, July fourth.  
Li Tai Balboa I’m sorry, fourth, yes.  
David Bell Sunday, July fourth. How does that strike you? Is that a good thing or a bad 

thing? 
Unknown (unintelligible) 
David Bell Or, it could be lost in all of the other garbage. 
Li Tai Balboa Ok. Why don’t we publish it the following Sunday? 
David Bell Well, remember, we have to give them fifteen days’ notice. So, I was looking, 

we want to start the nineteenth, the week of the nineteenth. 
Li Tai Balboa Ok (unintelligible) either. 
David Bell If we, the latest we could do it is the fourth. If we try to do it the twenty 

seventh, we would have to back up our schedule a bit.  
Li Tai Balboa Well, let’s, let’s, let’s back up schedule. Because (unintelligible) remember 

when they said it, that in the Appalachian Region they usually give everybody 
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that, the week, the two week vacation. And, it’s usually the week of July 
fourth.  

David Bell Yep, you’re right. And if that’s, that’s a great observation. And, people will 
be gone.  

Unknown They’ll be at Myrtle Beach.  
David Bell Yeah. They’ll be at Myrtle Beach. So, maybe we should be publishing this in 

a Myrtle Beach paper.  
Various (unintelligible) 
David Bell I’m only kidding. We don’t have to.  
Unknown Publish in the newsletter, mining newsletter.  
David Bell Oh you know they’ll…. 
Li Tai Balboa You hold on one second? 
David Bell Sure.  
Unknown So, when do you think that vacation would start? 
David Bell He said the week of the, the week before or after the fourth. So, some might 

be gone on the twenty seventh. But, I mean, we can’t do anything about that. 
But, I do think, I don’t think we can do it any earlier than that, you’re right. 
But, I think we could do the twenty seventh. One question might be, do you 
want to do it twice? Twenty seventh and the fourth. (unintelligible) 

z Then our fifteen days would be from the fourth.  
David Bell No, it would start the twenty seventh. But, it would just an additional… 
z Ok. 
David Bell …layer of notice.  
Unknown (unintelligible) 
David Bell That’s all we’re required to do. Newspaper notices aren’t cheap.  
z If we can get it up on the earlier one, let’s just do it then and be done with it.  
David Bell Well, if we do it this way, we have to find out from each newspaper what 

they’re deadline is for making their Sunday paper. Sometimes, it’s 
Wednesday before, something like that.  

Unknown (30:07) That’s right. It typically is that.  
Cynthia De 
Jesus 

The post is like Monday, Tuesday before. Un the weekend, yeah.  

Unknown It’s pretty far in advance, actually.  
Various (unintelligible) 
David Bell See, I’ve got submission by now the twenty fourth, Thursday. That may not 

be sufficient.  
Unknown I probably isn’t (unintelligible). 
David Bell Submission on the twenty fourth.  
Unknown Not much slack in this schedule. 
David Bell I’m thinking that, that the notice is fairly straightforward like I described. You 

know, the who, what, when, where, why. So, it’s not like you have to have 
days and days and days to review that.  

Cynthia De 
Jesus 

Right.  

Unknown Yeah, but you have…I don’t know what you can eliminate from what you’ve 
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to up there. Just they’re one day on turnarounds. (unintelligible) 
David Bell I’ve given ourselves three days, I mean, lots of stuff starts with that notice to 

proceed. Somebody’s, there are current tasks going on all the time.  
Unknown Based on how much time we spent on the NOI yesterday, got to allow some 

time (unintelligible). 
David Bell Well, I guess we should, we submit on the twenty fourth and adjust as we 

learn what the submission dates are.  
Unknown Well, do we also, for instance, does it have to go out in the Sunday paper? In 

other words, if what we’re talking about, the deadlines for the Sunday paper. 
If we miss the twenty seventh, could we have it in Monday, the twenty 
eighth?  

David Bell You  could.  
Unknown So, you just shoot for that date and then  get (unintelligible) publication as 

you can.  
David Bell Yeah. Ideally, if you could hit Sunday, that would be the best time.  
Unknown Well, I know that. Un. 
David Bell But, there is no requirement that you hit Sunday.  
Unknown That’s right. 
David Bell So… 
Unknown Lots of legal notices come out on Monday. 
David Bell So, if we were… 
Li Tai Balboa Sorry. 
David Bell That’s alright.  
Li Tai Balboa I think I’m going to give you more, the ANPR stuff, we’re going to get you a 

link. There’s a girl that does the admin record. 
David Bell Oh, ok. That’s fine.  
Li Tai Balboa And the NOI, we’re going to give you a link. And, actually we’re going to get 

you a link for the stream buffer zone rule.  
David Bell Excellent. 
Li Tai Balboa Ok. 
David Bell Excellent. We were talking amongst ourselves and, and speculating, if we 

move our draft days to three, we can get the notices to the newspapers on 
Thursday the twenty fourth. For some newspapers, that may be good enough 
to hit Sunday. For others, it may not. But, at the bottom of this, you know, the 
bottom line is Sunday publication is not required. We were just doing that in 
the hope that it might reach a broader audience. But, so what if it hits, if the 
earliest then on that schedule you can hit it is Monday. 

Li Tai Balboa Ok. Ok.  
David Bell The fact is, it does get published, so, and I don’t know how we can squeeze 

that schedule any more.  
Li Tai Balboa Ok. That’s fine.  
David Bell Three days to draft, two days for you to review, one for us to revise in 

accordance with the review. Submit back to you for final clearance. And then 
send to the newspaper the next day, newspapers the next day. Requesting 
publication in the Sunday version or as early thereafter as possible.  
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Li Tai Balboa Ok. 
David Bell So, that gets publication not really on the twenty fourth, but, it’s really. I don’t 

know how I do that. I’ll have to figure out how to make that happen on 
Sunday. We’ll figure that out. Alright, so then. Ok. Any other comments on 
the scoping notices? 

Li Tai Balboa Not yet. I think, I think once we get a little bit of, at least on my end, once we 
get our feet wet here, I think we’ll be able to (unintelligible) with you. 

David Bell Ok. Now, the conduct of the public scoping meetings themselves. You know, 
they’re, they’re notionally dated here, but we really don’t know what that is 
until we hear back from the field offices on their success. 

Unknown Well, you do know instead of five, there are ten.  
David Bell But we do know there are ten. 
Unknown And, they can’t all be held on day zero. 
David Bell No. That’s why we got to find out from them what it is, the preferred dates are 

and I think we do have, if everybody picks Monday the nineteenth, I will have 
a problem.  

Li Tai Balboa Don’t worry about that. I’ll catch that before you do. I’ve got that.  
David Bell If we could spread it out, I think that would help everybody. Because while 

I’m prepared to put multiple teams out into the field. It’s almost a, a waste of 
resources to pull together ten teams. Because, they’ll immediately be 
disbanded after that. Because I don’t need all those people. You know what I 
mean? 

Li Tai Balboa Ok. 
David Bell I’d be hiring temps and firing them three days later.  
Unknown Well, you said you were going to hold them over two weeks.  
David Bell Yeah. 
Unknown Could we at least speculate how many would be held the first week and the 

second week? It might be dependent, too, on the availability on the 
appropriate folks from OSM to attend any given particular… 

David Bell Well, when we were talking lest, Monday, I think it was, I think maybe, Li 
Tai, you or John said you expected the field offices to provide the 
knowledgeable people.  

Li Tai Balboa Yes. And, and the director will make that happen. 
David Bell Is there anybody from OSM proper, headquarters, who intends to go down to 

one or some of these things that we have to be aware of their scheduling? 
Li Tai Balboa Maybe the director will send John. 
David Bell Ok. 
Li Tai Balboa And, most likely Bill will be in one. And, most likely Lois will be in another. 

So, yeah, we have to check out their schedules.  
David Bell And, you probably will want to drop in  on one or two of these just to see how 

they’re going.  
Li Tai Balboa I might drop in on the one in Texas. How about that? 
David Bell Ok. Sounds good.  
Li Tai Balboa I’m definitely not going to West Virginia. I’ve done so much of that. I’m just 

kidding. Wherever you need me, I’ll be going.  
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David Bell Ok. So, this section of the, of the schedule I think we need to come back to at 
some point and deal with that. Because, it’s not ready for prime time.  

Unknown Well, it will extend past the two week period you’ve allotted for it, right? 
Li Tai Balboa Well, we’ll extend past the thirtieth.  
David Bell That’s right. And, and I have these all finishing before the thirtieth. But, 

starting the fourteenth, it looks like. So, we’re in the general time frame.  
Unknown So can just leave them as a placeholder and work on the rest. 
David Bell And, plug the correct dates when we get them. Now, the one thing that I do 

have here is the meeting practice section. You know, I included that because, 
initially, my thinking was we’d have formal meetings and you’d want to go 
over the script and sort of sit down with everybody so that they understood 
how the meeting was going to be conducted. That formal meeting. Now it 
might be that you shift the focus and say ok, I need to bring together, maybe 
not physically, but maybe by a VTC, video conference or some such thing, all 
of the field office personnel who are participating. So, they understand what 
their role is, sort of how it’s going to be organized and conducted. That sort of 
thing. So, we don’t have some guy out there freelancing.  

Li Tai Balboa Ok. And, we really don’t have video conferencing. What we do have is go to 
meeting. That’s the only thing that can do unless…  

David Bell And, is that just a teleconference, sort of like what we’re doing now? 
Li Tai Balboa It’s actually, like, they can see what we’re seeing on the screen.  
David Bell Oh, a webinar.  
Li Tai Balboa A webinar. Exactly.  
David Bell Ok. Ok. Alright. So that we can set up as well. We could have slides, we 

could have questions and answers. I could be a remote training session that 
way. Webinar training session, let me put a note here.  

Li Tai Balboa Ok. Just so you know, I got a, I got an email from Sterling and said, after 
talking to you, one of our western region guys the Gillette, Wyoming meeting 
has to be held in early July because local facilities will not be available during 
the last two weeks of July because of a major event. And, those major events 
are, I’m a Basque, just so you know. They have these Basque celebrations in 
all, all of that area of Wyoming goes to those celebrations.  

David Bell (40:45) Oh, wow.  
Li Tai Balboa Yep, so… 
David Bell What about that… 
Li Tai Balboa I don’t know how we’re going to do that. 
David Bell What about the first week of August, then? Because there’s no way can hold it 

the first two. I, I just, I mean… 
Li Tai Balboa Ok. Or, maybe we’ll just have to change Gillette, Wyoming. 
Cynthia De 
Jesus 

Would you lose the participants then that would be going there? 

Li Tai Balboa Let me, let ask… 
David Bell Yeah, Morgan, John and Steve were the ones advocating, I think, for Gillette. 

And they were concerned that the Cody folks wouldn’t go to Gillette. So, I’m 
not sure that the Gillette folks would go to Cody. Well, they certainly 
wouldn’t go to, well, it, it’s a question of facilities or it’s a question of 
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availability of people.  
Li Tai Balboa Yeah. 
David Bell It’s a question of facilities. So, when they say local facilities, they can’t poss, 

do they mean that every hotel or I guess I don’t understand how every facility 
is occupied. You know what I mean? 

Li Tai Balboa Un don’t know either. 
David Bell Maybe it’s the facilities they, they would typically go to. It kind of goes back 

to that question of how many people do you think? And, is there a facility 
large enough? If all the large facilities are taken then, you’re right, we got to 
figure out a different time frame.  

Li Tai Balboa I mean, I could contact the Coast Guard. But they have a very small, it’s a 
very small venue, actually.  

David Bell Oh. 
Li Tai Balboa Very small. It would be one of their (unintelligible) stations. But… 
David Bell In Wyoming? 
Li Tai Balboa It’s in Gillette, Wyoming, yeah. I did a lot of work there.  
David Bell What’s in Wyoming that the Coast Guard…. 
Li Tai Balboa Un they’re closing them now.  
David Bell Oh, (unintelligible). 
Li Tai Balboa Un before the GPS came out. That’s how they used to track things, you know, 

for, for, like, transportation industry and the banking industry. They use it for, 
for time identifications for the vaults. And, they use the Loran for the railroad 
industry. Now everybody’s just using GPS.  

David Bell I got you.  
Li Tai Balboa Yeah, so… 
David Bell Well, ok. Well, maybe if we could just explore further if Sterling could ask 

those, the question. 
Li Tai Balboa I’m going directly to the guy that’s doing that and I’m copying Sterling on it.  
David Bell I mean, in a sense, Li Tai, and that’s why I said you’ve got the hardest job 

here. In some cases, you know, it may not be convenient. And so, that’s why 
it’s not available. But, we’re at a point where convenience is… 

Li Tai Balboa Thrown out the window.  
David Bell So, your job is difficult because you may have to push back and say, well, 

sorry buddy, you got to make this happen.  
Li Tai Balboa Yeah. I, I have, I got to work with what I got.  
David Bell Yeah. 
Li Tai Balboa So, I, the director told me to tell him if something wasn’t working out, he’ll 

clear it up for me. So, I guess I’m going to have to do that more that what I 
hoped for. Un Okey dokey. 

Unknown (unintelligible) 
David Bell Yeah, I think one session. Do we hit, do you think we need to schedule more 

than none session, training session? 
Li Tai Balboa No. 
David Bell Ok. So, it will be our objective to get everybody on the webinar at the same 

time for… I suspect we could do this in an hour. But, we’ll schedule it, or 
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allow for two. In case there are questions.  
Li Tai Balboa Ok. 
David Bell Do you think? 
Li Tai Balboa Ok. 
David Bell Because this is, this is information flow and then, and then our team leads for 

each of these things. We’ll obviously be out there the day before any of these 
events. And, be able to meet with the local folks and, you know, and answer 
any questions or reassure or that sort of thing. But, I think it helps if they have 
some advance idea of what’s going on.   

Unknown So that doesn’t, the fact that the team needs to go out in advance of those 
meetings doesn’t need to be on the schedule (unintelligible). 

David Bell Well, if you notice, at least in this one, where I have, for example, conduct 
public scoping meeting in D.C. I have it on Wednesday. So, that means the 
guys are…. 

Unknown So, you built that, it’s implicit.  
David Bell Yeah. In that case, see, I have the session here and the practice session in D.C. 

And the idea was in a formal setting it would be the D.C. folks who are going 
out there and doing all these things, so, that kind of made sense. No travel 
involved and then you go right into the first session in D.C.  Now, if 
everybody’s coming in, we got folks that are traveling to that first one, well 
we just have to see when the dates are. We may have to adjust the date of the 
webinar.   

Unknown (unintelligible) 
David Bell But, if I got people who need to be someplace on Wednesday, they’ll be 

travelling on Tuesday.  
Unknown Ok. (unintelligible) 
Li Tai Balboa We’ll make, we’ll make it happen. 
David Bell Yeah, so that whole section is kind of up in the air until we figure out what 

the days, the dates are.  
Li Tai Balboa Ok. 
David Bell Then we have to come back and see how that works.  
Unknown So, you may have to have a training session in advance of that time if 

somebody’s going to actually have a conference, I mean, open house on the 
fourteenth. 

David Bell Right. Well, it won’t be the fourteenth, it will be the nineteenth or something 
like that.  

Unknown Alright. 
David Bell You know, twentieth. It may that we could do it on the thirteenth as we’ve got 

it here because all of the web, things are the following week. That may be 
fine. Right. So, each one of these dates is going to be starting the week of the 
nineteenth. I was saying each of the dates, beginning dates, line sixty one to 
sixty five are actually going to be the nineteenth and later. So, we could have 
a practice session on Tuesday the thirteenth.  

Li Tai Balboa Ok. 
David Bell So, I’ll leave it like this for right now. And then, we’ll come back when we 

get clarity of the suggested dates.  
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Li Tai Balboa Ok. 
David Bell So, that takes me down to close of the public comment period. Let’s see, I’ve 

got to change this now from Wednesday the eleventh it’s tied to event fifty 
eight, so let’s go back Wednesday (unintelligible) It’s got to end on the 
thirtieth. Did it do that? Yeah, it ends on the thirtieth. Ok. So, I’ve changed 
sixty six, close public scoping comment period. It now reads zero days, Friday 
seven thirty ten. 

Li Tai Balboa Ok. 
David Bell And, the event predecessor is fifty eight FS plus twenty five days.  
Li Tai Balboa Ok. 
David Bell So, now, scoping reports. Summary of comments. I, I gave ourselves basically 

a month to do this. Depending on how many comments we receive. And, I 
think, is this where I put (unintelligible) fifty thousand? No. But, I would 
expect a lot of comments.  

Li Tai Balboa Ok. But, we’re going to have to cut that, those dates.  
David Bell So, well we have to compile them, it has us being finished with the comments 

by the end of August. So that we can give you the report, now, the reason why 
you need the comments is so you can do something with the rule.  

Li Tai Balboa (50:35) That’s correct.  
David Bell So, where will you be in the rulemaking process on the first of September? 
Li Tai Balboa On the first of September? Hopefully, very advanced.  
David Bell Cause your intent is to submit it to OMB and get it into the OIRA (sp) review 

process, as I recall, in October. Correct? 
Li Tai Balboa Correct.  
David Bell You can’t submit it, though, until you get the RIA and the RIA is not due until 

the twenty fourth.  
Li Tai Balboa That is correct.  
David Bell At least from us.  
Li Tai Balboa Right, but we’re going to be reviewing parts of the RIA… 
David Bell Here’s where I don’t have all the information on the RIA process. You see 

that I’ve got a little comment out there. And, it asks Morgan to review the 
time table, actually, I’m going to edit that.  

Li Tai Balboa I don’t know if it’s Morgan that’s doing that. 
David Bell I think it’s Mactec who’s got the lead not with Morgan assist. So, I’m just 

going to edit the review tasks, confirm timetable and… I don’t know whether 
you were talking in the RFP, Li Tai, whether you want the final RIA by the 
twenty fourth or whether you want the draft for your, for review on the twenty 
fourth. I’m afraid of your answer.  

Li Tai Balboa I’m going to have to look into that because I, I got to swear to you. I am going 
crazy with all this stuff.  

David Bell Yeah, if you could check. Cause, if you’re not submitting, I’m just not sure 
how you’re going, your folks are going to use the RIA. I mean, it certainly has 
to accompany the rulemaking as it goes forward. And, before the rule is 
actually published. So, you know, one of my concerns, and I raised it during 
the Q and A process, was we’re producing an RIA based upon a rule before 
we’ve even produced the preliminary draft EIS.  
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Li Tai Balboa I know.  
David Bell And so, to the extent that there are, through the EIS process, changes made to 

the draft rule, that may affect the validity of the RIA. 
Li Tai Balboa I know. 
David Bell And so, its… 
Li Tai Balboa And, and, you’re preaching to the choir. I’ve been told that this is how it has 

to go out. Because, this is the only way we’re going to meet these deadlines. 
And, we know that it’s going to affect the RIA. And, we’re prepared to make 
the adjustments of the RIA once the DEIS has been reviewed. So, we’re 
already prepared for that.  

David Bell So why, I guess the reason why I kind of went through that is because maybe 
what we are submitting to you on the twenty fourth should a draft.  

Li Tai Balboa Well, I got to figure out the dates and that’s why I said that we’re going to 
have to marry…  

David Bell …the rule schedule with… 
Li Tai Balboa …the rule schedule with our schedule. Because, it, it, this does have to go out, 

I know in October. Now, I don’t remember what date they had, so, you know, 
I don’t want to, I don’t want to respond and, you know, say, yeah, that’s only 
a draft.  

David Bell So let me, can I put down in the notes column then Li Tai will check rule 
schedule and let us know whether this submission is a draft RIA or a final 
RIA. And, using the term final is, is, kind of, loose at this point.  Because…. 

Li Tai Balboa I might even be (unintelligible) right now. Let me open up something here. I 
got to tell you, I’m going so crazy with this stuff. And this has been, we’ve 
been doing this since February.  

David Bell Yeah. You’ve been juggling. This is a juggling act of monumental proportion. 
Li Tai Balboa Ok. Let me go to schedule. Where are you schedule? I actually, it’s, it’s for 

the first week that we have to have a draft. Not a draft, a final RIA.  
David Bell First week of October? 
Li Tai Balboa Yes. 
David Bell I’m sorry. 
Li Tai Balboa Yes, first week of October. 
David Bell So, you need, so submission to you on the twenty fourth could be a draft. 
Li Tai Balboa That’s right. It is a draft and then we’re reviewing it for like a week. And, 

getting it to you. And, you have like a day …. 
David Bell …to turn it around. Alright, so, that helps. So, prepare the draft RIA. See, I 

gave you ten days to review and comment. Final RIA, so, I just, I just, I don’t 
know. Mactec’s got to tell us what exactly’s involved in doing this. But, I will 
adjust the comment and let them know that the draft is due by nine twenty 
four.  

Li Tai Balboa Right.  
David Bell Submit draft by nine twenty four. That really does probably help them out a 

lot. Cause it gives them, you know, and extra two weeks.  
Li Tai Balboa Ok. 
David Bell So, I will adjust this schedule. Let’s see, how do I do that? 
Li Tai Balboa I mean, I’ll still, I’m still going to tighten up the schedule with, with Dennis, 
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who’s in charge of the rulemaking. And, and have, you know, have our dates 
marry each other. Because, like you said, if we can put it in a different color 
(unintelligible) great. 

David Bell Ok. Aright. So, line twenty, line seventy six now reads seventy four days for 
preparation for the draft RIA. Submission to you on Friday the twenty fourth.  

Li Tai Balboa Hold on a second because now I just lost you, hold on one second. 
David Bell Line seventy six was prepare draft RIA 
Li Tai Balboa No, I, I just closed your, your thing by mistake. I’m sorry.  
David Bell Ok. 
Li Tai Balboa Ok. Line seventy six? Ok. 
David Bell So now that reads seventy four days with the next line seventy seven 

submission of Friday the twenty fourth.  
Li Tai Balboa Un the draft, yes.  
David Bell Ok. And then, how many days do you need? Do you think, to review and 

comment.  
Li Tai Balboa Un five days to review that.  
David Bell Five? Ok. Five working days. 
Li Tai Balboa Yeah. Actually give us, yeah. Five working days. We could be, yeah.  
David Bell And then, I gave us four days to review and to make the corrections or, and I 

don’t know how, you know, what that review process, your review process 
would entail. Or how many comments that might generate. So, you kind of 
have to tell me what date, what’s the drop dead date that you need the final… 

Li Tai Balboa (01:00:18) Yeah. I’m going to, I’m going to  have to look into that better with 
them and I’ll get back to you. 

David Bell Alright. So, let me edit my comment. Un Yes. And, I did that.  
Li Tai Balboa Come on in. Hi. (unintelligible) 
Andy Devito Un They decided to scratch Craig, Colorado, right?  
Li Tai Balboa (unintelligible) 
Andy Devito I didn’t notice in the (unintelligible). 
Li Tai Balboa Well, that’s because of what you guys said. But, I don’t think that’s final.  
Andy Devito Ok. 
Li Tai Balboa Remember you said that if we were going to add it. We put it in there. 

(unintelligible) 
Unknown (unintelligible) 
Li Tai Balboa Yeah. Yeah. But, it, we’re not scratching it yet. Ok. 
Andy Devito And, (unintelligible) I look at your email briefly. Tell me again what you want 

to know. 
Li Tai Balboa Yeah. There’s four questions. They want to know, yeah, they said they should 

be held between seven nineteenth and seven thirty, the number of people that 
the think, you  know, like approximate number of people they think that 
would interest. So that way they can figure out what locales are appropriate to 
put these people in. And then, also the, hi Dave, I’m talking to Andy. 

David Bell Hi Andy, how you doing? 
Li Tai Balboa Ok. Dave Bell. He was at the meeting yesterday. Yeah, from Plexus. And, and 

the last thing is whether the field office could handle the procurement process 
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for us or is that something the contractor would have to handle? 
Andy Devito With regard to the number of people, I told the field offices, I said when you 

decide on the appropriate facility, gauge how many people you think will be 
showing up.  

Li Tai Balboa Well, I would rather that they gage the people in order to decide the facility. 
Because if, you know, if we’re, if we’re looking at, you know, renting an 
auditorium and they only think that there’s twenty people… 

Andy Devito That, that’s what I asked, is like how many people do you think will show up 
and then get a space that’s appropriate. 

Li Tai Balboa Right. 
Andy Devito So, they’re going to do that. As for renting the facilities, do we have an 

account number that it can be charged to? 
Li Tai Balboa Well, we’ll have to find that.  
Andy Devito Ok. Because it probably would be easier to have the field offices make the 

arrangements and (unintelligible) looking at a place where we can have 
security if we need it. What I’d really want from the contractor is when they 
would like the meetings to be held. Because… 

Li Tai Balboa They’re already getting us a window. Seven nineteen to seven thirty. So, 
they’re being nice enough to give us a window, we have to turn in when in 
that window we can do that. So, if we get conflicting dates, because we’re 
going to have to run many of these meetings concurrently, in separate parts of 
the country. Then we’re going to have to go back to the field office and say 
we can’t do it this date because we have a conflict. But, they’re being nice 
enough to leave a two week window open so that we can work with the field 
office. 

Andy Devito So, between seven nineteen and seven thirty. Is it ok to have like maybe open 
houses on the same day at different locations. Is that going to be a staffing 
problem? 

Li Tai Balboa No. It won’t be  a staffing problem. But, we just can’t hold all ten meetings on 
the same day. 

Andy Devito I wouldn’t do that.  
Li Tai Balboa Ok. Sorry Dave. 
David Bell Yeah. We appreciate that.  
Li Tai Balboa Good day. Take care. Ok Dave, sorry. 
David Bell No, that’s great. I think that’s a, a great conversation to have and it sounds 

like Andy’s got a good handle on it. 
Li Tai Balboa Yeah, hopefully (unintelligible). 
David Bell Ok, so, you’ll check and see when you actually need the final RIA. And then, 

we will work backwards from that day to make sure that you get the final 
report.  

Li Tai Balboa Ok. 
David Bell Ok. Good. So, I will, let’s see, highlight those three, I’m highlighting seventy 

to seventy three as subject to additional information. 
Li Tai Balboa Right.  
David Bell Alright. Oops. No, not seventy to seventy three, I’m sorry, seventy nine 

through eighty one. Everything after the review, after submission of the draft. 
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Because, we then need to revise the thing to meet the schedule that, for the 
final.  

Li Tai Balboa That’s correct. 
David Bell Ok. So, let me change that color. Ok. Alright. So, then we’re into… now, 

what we didn’t talk about here was all of the materials, which was the point 
John was raising earlier. So, we got all the way through the scoping and we 
never talked about material.  

Li Tai Balboa What material? 
David Bell The handouts. The posters. Did we ever talk about that? Oh no, we did.  
Li Tai Balboa Where you doing the… 
David Bell Prepare the meeting material. We did that. 
Unknown But, we didn’t talk about what that means.  
David Bell No, but, but we have to come up with the first cut on what that means. And, it 

will be posters and the facts, you know, for the public meeting for Spruce we 
put together a code of conduct, if you will.  

Li Tai Balboa Ok. 
David Bell For the participants. How we expected them to act when they’re at the 

microphone. Well, we don’t need this since this is a poster session. But, it 
could lay out the procedural things on how to provide comments. A handout, 
a separate handout on… 

Li Tai Balboa Un code of conduct with a procedural thing.  
David Bell What’s that? 
Li Tai Balboa I think it’s kind of nice to do a code of conduct with a procedural thing. But, 

in the sense of saying that, that, or maybe just calling it a procedural thing.  
David Bell Yeah, thank-you for respecting other peoples’ opinions, or you know…. 
Li Tai Balboa Exactly.  
David Bell Something. 
Li Tai Balboa Something very nice. Yeah.  
David Bell Yeah. Ok. So that’s covered. So that’s covered up in thirty eight. Now, oh, I 

just thought of something else. We’ve talked about it and mentioned it and not 
sure if we’ve actually captured it for the field offices and maybe what we 
need to do is instead of piece-mealing them with this requests, their 
assessment of volatility. Their assessment of whether, of security needs.  

Li Tai Balboa Ok. I got that.  
David Bell And, I know, I know that EPA had Federal Marshalls there. And, local police 

department personnel. They had local bomb squad and…. 
Li Tai Balboa Oh my god. 
David Bell Oh, yeah. They, they were armed to the hilt.  
Li Tai Balboa Ok. And maybe in some of these areas… 
David Bell You know, the fact that they wanted us to avoid Beckley, West Virginia 

because of the high unemployment rate, suggested to me that, you know, they 
also expected some potential disruptions or concerns. So… 

Li Tai Balboa You know, sometimes I think that, maybe this is not nice to say, but 
sometimes when you give somebody so much authority to make decisions, 
sometimes they make the decision that’s most convenient to them. And, if you 
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know, most of my questions were sent out to you folks and I was trying to get 
consensus through the subcontractors. Because, sometimes I feel that within 
OSM, people do the most, I mean, they run the easiest track. And, sometimes 
we get screwed because of that. And, I don’t want this to happen. So, that’s 
why, right now if you heard me, I told Andy that no, we’re not, you know, we 
took out Craig, Colorado but I’m not discounting it.  

David Bell Sure.  
Li Tai Balboa So, I’m not discounting it because I don’t want an issue to pop out later. So, I 

mean, even if it’s a pain in our butts, I want to cover as much as we can to 
protect ourselves. So, and, and I don’t know that the Beckley issue is, is that 
(unintelligible). That’s my thing. Ok. So, I don’t know if it’s for their comfort 
to not go to Beckley, cause it is a long haul for all of us. But, and it ain’t a 
pretty site. So… 

David Bell Yep.  
Li Tai Balboa So, I got to tell you, I went there for some training cause that’s where the 

(unintelligible) academy is, and they didn’t have room and the (unintelligible) 
academy. So, I was stuck at the only hotel there, which is right next to a 
prison. So, and it’s not a pretty site there. Even in Beckley, we could probably 
get the (unintelligible) academy.  

David Bell What is it the, oh the mining safety… 
Li Tai Balboa Yeah. We could get the (unintelligible) academy to, you know, we could ask 

for that.  
David Bell And that’s a public building? 
Li Tai Balboa Well, it’s a government building and it’s big. 
David Bell So maybe, I’m wondering if they’ve got security restrictions. 
Li Tai Balboa They do.  
David Bell Well, that’s  a good thing.  
Li Tai Balboa Well, and, you know, those are, those are things that I’m thinking of, you 

know, well, in Charleston, that’s pretty big. You know, but we don’t have, 
you know, I don’t think we can afford a lot of these venues if they get really 
big, that’s my concern. So, I have to be kind of looking out for the 
government there as far as financing goes because, I have to be realistic with 
that.  

David Bell Yeah.  
Li Tai Balboa And, let’s go.  
David Bell Yep. Alright. So, I think we’re down to the PDEIS.  
Li Tai Balboa Ok. 
David Bell Line eighty seven. Now this is before, well actually, it started out being put 

together based upon the RFP and the fact that that contained a purpose and 
need. But, it’s, it’s obviously changed, so. And, you say…. 

Li Tai Balboa I can provide purpose and need for you.  
David Bell Right, fortunately you’ve got that. So then, we just need to put words around 

and, and a chapter around that to make it clear. 
Li Tai Balboa Yeah. And, I think that that can start now. You know, I don’t think that we 

have to wait till August or whatever this is, yeah, August to do this.  
David Bell Our problem is that we, we’ve gotta, we’ve certainly got to get started on it 
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and probably needs to start earlier than September twenty, or July twenty 
seventh. The problem is I think that we’ve got a lot of these preliminary 
things that are competing for everybody’s attention, so, yeah, there’s some 
concurrency here that, that we’ve got to…. 

Li Tai Balboa Un going to be very ele, I mean ele, I don’t know how to say it, elemental. Is 
this going, it’s not going to be that, I, I think you’re not going to put in as 
much time as you think it to…. Maybe I’m wrong.  

David Bell Well, I’ve got basically two work weeks associated with chapter one. Now, if 
you keep going further down, let’s kind of go to the end of that. Based upon 
this schedule starting with line eighty seven and going through, go ahead. 

Li Tai Balboa Hold on one second.  
David Bell Sure. 
Unknown Dave I think (unintelligible) team will have dedicated people to actually 

writing the different chapters.  That we’ll be involved in (unintelligible). 
David Bell Actually, purpose and need is not necessarily a technical, it’s not necessarily a 

Mactec. It’ll be us. That’s what I anticipate. It’ll be Dave and Rick, yeah, you 
guys, drafting that kind of language. 

John Maxwell Well, I thought that was the thing they were going to provide, they were going 
to provide that for us.  

David Bell Yeah, but, what they provide we will (unintelligible)  
Li Tai Balboa Ok. I’m back. 
David Bell Ok. 
Li Tai Balboa Let me ask you a question. Let me go back to the poster part. We’ll be 

providing all those pictures and stuff for you and you’ll be creating the poster 
for us, right? 

David Bell Yes.  
Li Tai Balboa Ok. That’s what I wanted to know. Ok. Excellent. Ok. Good deal.  
David Bell Yeah, I, I, I suspected that, and maybe I’m wrong, but if your PR folks don’t 

have that capability what we, you know, we’re… 
Li Tai Balboa The PR folks can do it, but I’m just asking if that’s, if we, if you want we can 

coordinate you talking directly to them to make the posters.  
David Bell Oh, ok. Well, we’re going to have to talk to them anyway to make sure we got 

message and we’re on message and stuff like that.  
Li Tai Balboa Ok. Let me call him back in here one second so we can clear it up then. 
Unknown Who’s going to material to the right place? 
David Bell See production of the final versions could be, if they don’t have the capability 

in house, then we could (unintelligible). The creation of that is one thing, 
that’s separate and apart. But, I think she was asking who was going to 
produce them. 

Cynthia De 
Jesus 

Production. 

David Bell I, I can’t do, you know, a, a three by five poster here. We contract that out to a 
subcontract type thing. Kinko's or somebody like that. But, that becomes a 
cost that gets passed through to the government. So… 

Unknown And then how many you need depends on the sequencing of the meetings.  
David Bell If they want, if they’ve got the resource in house to be able to produce that, 
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produce that sort of thing….. 
Cynthia De 
Jesus 

And, some of that stuff will be able to be recycled for meetings.  

David Bell Oh, absolutely.  
Various (unintelligible) 
Unknown So, but there’s some chicken and the egg there, too. In order for us to 

determine what posters we think would be appropriate, we need to know 
something about, you  know, the purpose and need for the EIS. I mean, it lets 
you know what they’re trying to do that you can generate the technical issues 
that are associated with ….. 

Cynthia De 
Jesus 

What questions (unintelligible). 

Unknown But it,  you have, you have to know that first. I would think. Unless you’re 
just going to have some kind of generic, this is surface mining and this is 
SMCRA. Maybe there would be some of that (unintelligible) if you don’t 
really need the technical issues. But, you know, as a, Bill Winters was talking, 
I mean I was listening over hearing the conversations about technical issues in 
the surface mining industry that, you know, do you start talking about buffer 
zones and do you start talking about discharges and significant contaminants 
of concern (unintelligible). And, (unintelligible) subject matter expert there 
that can talk to that? A poster session would have to have, you know, pictures 
and posters of what’s germane to that topic. That particular topic. Come in.  

Various (unintelligible) 
David Bell So, if they’ve got the in house capability and want to do that instead, there’s 

no reason for them or us to pay for Kinko’s to do that.  I just don’t know what 
their capabilities (unintelligible) 

Unknown Un I think some of that has to do with producing on a schedule. You know, 
Kinko’s will produce when you say you need it. And then, but we then have 
to tell them what it is we thing they need.  

David Bell Yeah. Yeah. So that just means we have to work closely with them to, 
message and production or vice versa. 

Unknown Un locations where… 
David Bell I think we would be responsible for getting it there. Yeah. Packing and 

shipping it.  
Cynthia De 
Jesus 

Shipping.  

David Bell It just would be an opportunity to save a few bucks. 
Unknown Un do we need to talk, I guess, to our sub, to the subs about what topics 

would be appropriate? 
David Bell Oh, absolutely. Absolutely. You know, are we going to have one in each of 

the areas that was discussed yesterday? 
Unknown Un available to talk about the issues.  
David Bell (01:20:13) I would say that there may be, you might want to have a couple of 

folks there. But remember, it’s not a dialog.  
Cynthia De 
Jesus 

They’re hoping for it to be just one way.  
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David Bell We don’t want (unintelligible) 
John Maxwell Un one of the things I was thinking is that we have a, what are we saying, 

questions that normally… 
Cynthia De 
Jesus 

Frequently asked questions? 

David Bell Yeah.  
John Maxwell Maybe some answer to those. Maybe a checklist of areas that are concerned 

and then a space for other comments. And they could just add their… 
David Bell That’s all part of designing a comment sheet that will be easier for us to 

process. 
John Maxwell Because, if we, if we iron out some of the question that we know we’re going 

to address, they can check them and that might satisfy some of them. And, if 
they want to add more, it’s up to them to add more on the paper they’ll turn 
in.  

David Bell I actually like the idea of giving them categories because when we receive 
them… 

Cynthia De 
Jesus 

You can categorize them, yeah.  

David Bell It will help us group the darn things.  
Various (unintelligible) 
John Maxwell Un And, if you have additional comments beyond what you can put in the, 

add separate sheets. The more they’re going to have to do, that gives them the 
opportunity if they feel like they’re getting their questions heard by what we 
give them as a guideline, that’ll help us. Because, it will focus… 

David Bell So, see, that’s why the preparation of the materials is, what’s that? Oh, that’s 
right, you are. Well, that’s why the preparation of the materials is hugely 
important. Right? 

John Maxwell Keep it focused.  
David Bell It, it’s got to be focused. It’s got to be on message. Be informational.  
Cynthia De 
Jesus 

So,  that they’re not asking, looking for conversation, to engage them.  

David Bell So, that’s why PR folks are, you know, critical (unintelligible). 
John Maxwell We do have, this is the  purpose and need (unintelligible) 2003. 
David Bell Oh, ok. Is that the EIS? 
John Maxwell Yes.  
David Bell Ok. And, how many pages is that? 
John Maxwell Actually, I have  
David Bell Is that the DEIS chapter one? 
John Maxwell No, final. 
David Bell The final? Ok. And, how long is chapter one? 
Li Tai Balboa Sorry, we got a guy to make your posters.  
David Bell Ok, so… 
Li Tai Balboa And, and what he will do is he will transmit them electronically to you and 

you do all the printing and everything.  
David Bell Oh, oh, ok.  
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Li Tai Balboa He’ll do the making of the posters and… Is that good or no? 
David Bell Well, we have to work together on content.  
Li Tai Balboa Most definitely. He knows, he, he knows. Oh, Jesus Christ, hold on a second. 

Give me a second, ok? 
Cynthia De 
Jesus 

Is it just the posters  or everything? 

Li Tai Balboa I been talking on mute. I’m sorry. You’ll be coordinating everything, you’ll 
be working with him. Anything that you don’t like, you give me a call and, 
and, you know, I’ll take care of it.  

David Bell Ok. 
Li Tai Balboa But, yeah, he’ll be coordinating everything and he’ll get all the material ready 

and prepare everything electronically. And, you’ll see if you like, you know, 
what he’s preparing but you will have to give him guidance.  

David Bell No, absolutely. And, I figured that we would work closely with somebody in 
your, your PR shop and, so,  you all…. 

Li Tai Balboa Un communications. He’s one of the communications people. 
David Bell Excellent. Now do you not, you don’t have within house a, a internal 

capability to produce the glossy posters or stuff like that. Right? 
Li Tai Balboa No. 
David Bell Ok. That’s fine. See, that was the initial question was whether or not you had 

that because if you did, then, and if you had both capability and capacity, you 
could bring that in house and save the expense. Otherwise, we take care of it.  

Li Tai Balboa We, we do do glossy posters. But I don’t know…. 
David Bell If you contract that out.  
Li Tai Balboa Yes. 
David Bell Yeah. So, if, if it’s one half a dozen, six in one half a dozen in another. We’ll 

contract it out. Get Kinko’s to do the hard, you know, mounted posters and all 
that kind of stuff. Based upon the input and dialog we have with your folks in 
developing the materials. So, that’s no problem.  

Li Tai Balboa Ok.  
David Bell Ok? 
Li Tai Balboa Ok. 
David Bell So, this fellows name is… 
Li Tai Balboa Chris Holmes. And, let me get you his number. Hold on one second. He’s a 

really nice guy, too. 202-208-7941. 
David Bell And, do you have email? 
Li Tai Balboa Yes, I do. What I’m going to do is I’m just going to send an email to you and 

to him.  
David Bell Ok. 
Li Tai Balboa And, right now… 
David Bell And he’ll, we’ll put him down on our list of SME POCs. He’ll be the PR 

communications POC? 
Li Tai Balboa Yes, but you got to cc me on everything.  
David Bell Oh, absolutely, absolutely.  
Li Tai Balboa Ok. 
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David Bell We just need to make this list of people that we, you know. 
Li Tai Balboa I, I, I have, I have to give you his, I have to develop that list of POCs of 

SMEs. 
David Bell Right. 
Li Tai Balboa List of POCs and SMEs. Hold on one second. I sent you some stuff already. 

Have you…. 
David Bell I received the first thing. I haven’t looked for anything else.  
Li Tai Balboa Is that the notice of intent? 
David Bell I received the draft summary of comments for the NOI. Let’s see if I do a 

send receive, there’s more there. No, that’s it so far.  
Li Tai Balboa Ok. I sent you a pretty big file with all the scoping comments, the original 

scoping comments. Un big.  
David Bell You might want to double check your outbox and make sure it actually left, 

maybe it’s still processing.  
Li Tai Balboa I have nothing in my outbox.  

David Bell Ok. Well, I’ll keep an eye out for it and see if it shows up.  
Li Tai Balboa Ok. If it doesn’t, if it doesn’t by, you know, the next couple of hours, give me 

a call. 
David Bell Ok. 
Li Tai Balboa Ok. Let me see. Hold on. This is Mr. Bell who is in charge of, what do I say 

you’re in charge of? 
David Bell The public involvement.  
Li Tai Balboa He will be contacting you shortly regarding the posters for the (unintelligible). 

He’s already concerned about security and Beckley and all this stuff.  And 
thing I do advise you is that  he goes off on a tangent. You have to keep him 
focused.  

David Bell Ok. 
Li Tai Balboa Ok. If there’s a problem, give me a call.  
David Bell Alright. Ok. So, where were we? 
Unknown PDEIS. Un  
David Bell Eighties something.  
Unknown In the eighties. I  don’t think we had any specific discussion about the internal 

working, (unintelligible).  
Li Tai Balboa Ok. I’m ready.  
David Bell Ok. So, the requirement is that we submit the PDEIS to you all for review and 

comment, seven days review and comment , no later than November 
nineteenth. And the schedule that you have in front of you, has that occurring, 
if you look at line one thirty six, I have happening by eleven eleven. So, a 
week earlier than the requirement. So, based upon everything that you see in 
between, you get the document for seven days’ review by eleven eleven.  

Li Tai Balboa Ok. Ok.  
 So, now what’s different here is that discussion we had when the director 

arrived and he said, you know, he anticipated that there’d be sort of this 
ongoing exchange. And, the difficulty that I foresee is that, the note just came 
in from Chris. So, that’s good. 
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Li Tai Balboa (unintelligible) 
David Bell Not yet.  
Li Tai Balboa I’ll send it again. Hold on. Let me make sure that. It’s a massive item, maybe 

I should just put…. 
David Bell How many bytes is it, megabytes is it? 
Li Tai Balboa Hold on one second. Un I sent it to Jose and it came back to me, so…. 
David Bell Might be too big. I think internally we don’t have any limits. But, there might 

be limits externally.  
Cynthia De 
Jesus 

I think it’s four or something. The general rule’s four, six or something 
(unintelligible)  

David Bell Well, I’ve gotten larger than that but I don’t know if I’ve gotten thirty or 
something like…. 

Various (unintelligible) 
Li Tai Balboa This going back to…hold on.  
John Maxwell It’s just under thirty megs.  
David Bell See, I’ve got the final rule. I’ve got the stream buffer zone impact statement. 

That’s not it? 
John Maxwell That’s the 2003.  
Li Tai Balboa I just don’t know why you didn’t get it. I mean, I don’t think it’s that big. It’s 

more than five megs.  
David Bell Oh, it still should be coming in. That I should easily get.  
Li Tai Balboa It’s like 15 megs. 
Various (unintelligible) 
Li Tai Balboa Give me a second and I will, I should have zipped this for you. 
John Maxwell Now just do a copy paste right click.  
Various (unintelligible) 
Li Tai Balboa I’m sending it in three different emails to you.  
David Bell Alright.  
John Maxwell I’m sorry, it says it’s a draft. I thought that was the final.  
Li Tai Balboa Hopefully you’ll get them. You got three emails going to you now.  
David Bell Ok. We’ll keep an eye out for them.  
Li Tai Balboa Ok. 
David Bell Alright, so, actually, the schedule has us submitting on the nineteenth to you, 

the preliminary draft EIS. So, that covers the RFP requirement by November 
nineteenth.  

Li Tai Balboa Oh, hold on, the director’s office is calling me. Hold on. 
David Bell Ok. 
Unknown And that is (unintelligible). 
David Bell Yeah.  
Unknown My version here is not until January eleventh. 
David Bell Are you sure? 
Unknown You cut two months (unintelligible). 
David Bell No, submit the entire P, this one.  
Various (unintelligible) 
David Bell Yeah, line 136. Is that… 
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Unknown That’s what it was, this is an older version. This was last week’s. 
David Bell Ok. 
Li Tai Balboa Alright, I’m trying to get you guys temporary badges.  
David Bell Oh, ok. 
Li Tai Balboa Yeah. Ok. Ok, let’s go.  
David Bell Alright. So, the goal was to get you the preliminary DEIS by November 

nineteenth, the schedule reflects that. With all of these interim steps, from line 
88 to 136, ok? 

Li Tai Balboa Ok.  
David Bell Now, my caveat here is this is where it’s critical that the technical folks have 

an opportunity to engage, and they have not. So, as we mentioned yesterday, 
John and Steve and Joe, Josh and Ann and Jose, for that matter, all have to 
have an opportunity to study those lines to make sure those times are doable. 
But, they understand November nineteenth. So, within the, you know,  you 
may have more, more or fewer days involved. The other thing that we didn’t 
factor into this is this ongoing or rolling sharing of drafts. I’m not quite sure 
how that will work with the federal agencies, cause….  

Li Tai Balboa What I’m, what I’m going to do is one, you forward it to me, I’m forwarding 
it to a contact list that I have, and we will be calling them. That’s going to be 
our thing. We’re going to be calling them. Did you get this? I’m going to be 
sending everything return receipt. And, I’m going to have, Sterling said that 
he was going to be calling them, seeing if their reviews were complete and we 
are going to get a, a one of those lists from you  guys. A review list. A review 
sheet. 

David Bell Yeah.  
Li Tai Balboa And, they are supposed to submit all those comments on the review sheet to 

me. They will have a drop dead date. If they do not comment that’s their 
problem.  

David Bell Ok.  
Unknown Li Tai, I recall you saying you  did not want to go through a chapter by 

chapter interagency review. That’s what the dates we’re looking at envision 
that.  

Li Tai Balboa We do want to go through a chapter by chapter.  
David Bell And you’re saying even, even as we develop the chapters, if we have a section 

completed you want to see that as well. And, you’ll share that. It, it may or 
may not be, it, I, I’m not just how sure this is going to unfold. Because I 
haven’t’ asked the technical guys. How, if it can, how their sections will, 
whether they’ll be standalone sufficiently so that you can review, say AOC.  

Li Tai Balboa Yes.  
David Bell Versus baseline data, versus monitoring. If it’s going to be organized like that, 

maybe it makes that sort of iterative review ok. And then, you bring it all 
together such that the dates that are reflected here become the date that the 
compiled version is ready.  

Li Tai Balboa Yes.  
David Bell For say, chapter 1. Then we’re looking at having all chapter one completed by 

eight seventeen.  
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Li Tai Balboa Yes.  
David Bell Etcetera. It’s where you get down into chapter three and four that it becomes 

more complicated.  
Li Tai Balboa Yes.  
David Bell Because that’s where the technical analysis takes place. One and two are 

mainly you and me, or you and Polu Kai and me and Rick sort of sorting 
through purpose and need and that sort of stuff.  

Li Tai Balboa That’s correct.  
David Bell And the description of the proposed action and alternatives. Ok. So, your 

second one has come in. So, I think this is working fine.  
Li Tai Balboa It will be an iterative process. But, we do want to see the final chapter.  
David Bell Yeah. And, that’s what I think we, on this schedule is reflected there. If you 

look at line ninety two, ninety eight, I did not include that for lines, for ninety, 
for chapter three and chapter four. Those I had rolled up into the final 
submission or the draft EIS submission at 136. So, let me, let’s insert dates for 
that.  

Li Tai Balboa Hey guys, and I apologize for all my interruptions. But, can we eat 
something? 

David Bell Absolutely. I, I was going to suggest that we do that.  
Li Tai Balboa Because I get very tired very easily if I don’t eat.  
David Bell No, I hear you. Same here. So you want to come back at one o’clock or one 

fifteen? 
Li Tai Balboa I, I’m actually going to go home. I have my mom here visiting. So, I’m 

actually, probably, can we resume at one thirty? 
David Bell Absolutely, whatever works for you .  
Li Tai Balboa Ok. Great. 
David Bell Whatever works for you.  
Li Tai Balboa That’ll be great.  
 Do you want to give me a phone number that we could call you or do you 

want to call me? 
Li Tai Balboa I’ll, let’s make it one forty five. Because that’ll give me good time to go back 

home.  
David Bell Sure.  
Li Tai Balboa No, just call be back here.  I’ll be back here.  
David Bell Oh, oh, ok. You’re gonna… 
Li Tai Balboa I’m going to go back home and eat with my mom and I’ll come back.  
David Bell Oh, alright. Sounds good. One forty five it is. We’ll call you at your office.  
Li Tai Balboa Ok. Great. Thanks guys.  
John Maxwell Li Tai, does John. I’m going to be leaving before then to go back to Florida. 

I’ve enjoyed it and look forward to some more working together.  
Li Tai Balboa Excellent, excellent, thank-you so much. I’ll talk to you then, I’ll just be 

talking to Dave and Cynthia … 
David Bell …and Rick. 
 Rick. Ok. Ok. And, Cynthia’s going to keep on recording me.  
Various (unintelligible) 
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Li Tai Balboa …that we can call into. 
David Bell But, this works with just three of us and, you know, we can hook people up, 

so… 
Li Tai Balboa Ok. If that becomes a problem you tell me and we have conference lines. We 

already resolved the problem with Gillette. And we have dates. And we’re 
going to reserve the library. But, I don’t want them to do the reservations. I 
would rather you folks do the reservations and the coordination of what has to 
be done. Because, I know how people are at the field. They’ll all reserve at the 
same time and we’ll all have a big mess for three days.  

David Bell ok 
Li Tai Balboa So, the issue with Gillette has already been resolved and we already have dates 

and everything. So, even newspapers. The whole deal. So, we’re going to get 
you a lot of information today. 

David Bell Excellent. Excellent.  
Li Tai Balboa Ok. 
David Bell So, you want to return to the schedule and look at that to see where we’re 

headed with this thing? Ok. So, I’m going to insert, I think we were down to 
line 132 or so.  

Li Tai Balboa Ok. 
David Bell Which was the, the internal or the middle part of the PDEIS. Chapter three and 

four. And, the need to insert a review and comment submission at that point 
internally. So, that you had an opportunity to review and provide comments on 
chapter three, review and provide comments on chapter four.  

Li Tai Balboa Right 
David Bell I will insert that; the end date will not change.  
Li Tai Balboa Ok. 
David Bell But, what it does is allow then that, interagency coordination takes place as we 

had been talking about.  
Li Tai Balboa Ok. And, and I apologize for the (unintelligible) information that we’re 

covering at the moment. Did you receive the email? 
David Bell I did.  
Li Tai Balboa Ok. All three of them? 
David Bell All three of them.  
Li Tai Balboa Ok. Excellent. 
David Bell So, we’re, we’re good there. Actually, four, with the one to Chris. And, I have, 

did I send it? I drafted an email to Chris.  
Li Tai Balboa Ok. 
David Bell And will send it. All I had to do is sign it.  
Li Tai Balboa Ok. 
David Bell Send it right now.  
Li Tai Balboa Ok. I just want to make sure that, that you’re getting stuff in a timely manner 

to move ahead.  
David Bell Excellent. So, the line 140 is really meant to capture sort of the, the non-, I 

shouldn’t say non-substantive, but the less important chapters, like the 
executive summary, like the appendices, the table of contents, the acronym list. 
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All important in the larger scheme of things. But, I put them sort of outside the 
most substantive portion of the EIS. And, and said those would be done sort of 
throughout the process. But, certainly wouldn’t hold up your, the submission 
and the review and all that business.  

Li Tai Balboa Ok. 
David Bell So, I have to play with the additional dates here.  
Li Tai Balboa That’s fine.  
David Bell Once I incorporate the review of chapters three and four, again that’ll be, won’t 

change the submission to you of the PDEIS on eleven nineteen.  
Li Tai Balboa Ok. 
David Bell So, then we have your review. I’ve got (unintelligible) well it’s because I 

inserted these things. Let me see here. Actually, I, I think I need to cut those, 
actually. I’m going to take those out. I actually inserted them but now it’s 
throwing off what I already had, and I haven’t adjusted the dates accordingly. 
So, I’m going to cut those tasks. I’ll reinsert them and then, you’ll see them 
when they are resent. It’s kind of thrown off my dates right now. Ok. So, 
eleven nineteen. You have seven days on line 137 (unintelligible) for review. 
That’s seven business days. That’s a concurrent review with the federal 
agencies as we’d talked about yesterday.  

Li Tai Balboa Ok. 
David Bell And this recognizes, I guess, the fact that they will have seen most if not all of 

the chapters and pieces of the chapters individually up to this point. So, what 
they’re seeing now is the complete, compiled version. Seven days takes you to 
the thirtieth of December, or November.  

Li Tai Balboa Ok. 
David Bell We get from you comments on or about November thirtieth and then I have, I 

have inserted in here twenty five days to compile all the comments and 
provided responses to comments. I made need to spread that out.  

Li Tai Balboa Ok.  
David Bell In earlier chapters. Because, as you can see, my sense was that we would be 

doing all of that reconciliation at the end. But, what we’ve since discussed is 
doing some semblance of reconciliation as we go along.  

Li Tai Balboa Yes.  
David Bell There’ll still have to be reconciliation at the end cause I have no doubt that 

folks, when they see the entire document put together, somebody will find 
something they’d like to comment on yet again.  

Li Tai Balboa (unintelligible) I have two questions. First, the reconciliation meetings, will 
you be part of that? 

David Bell Yes.  
Li Tai Balboa Ok. Good.  
David Bell And, my intent is to be the, sort of the honest broker facilitator.  
Li Tai Balboa And that’s perfect. That’s, that was a part, part of my first question. The 

second question is, I guess my, on the other chapters. Once we get into chapter 
three and four, we have days on one and two, which I think is more than 
enough. But, on three and four and, you know, subsequent chapters, are we 
going to be given seven days? 
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David Bell If that’s, if that’s your preference I will try to work that into the schedule.  
Li Tai Balboa Yes. Because, I, I think that’s the meat of this whole thing.  
David Bell Yeah, it is.  
Li Tai Balboa And, and I would rather have seven days to argue in house rather than you get 

all that information and we’re still arguing in house.  
David Bell I’ll insert it and, and we’ll have to take a look at what it does to schedule.  
Li Tai Balboa Ok. 
David Bell Notice that the compile and draft responses stuff is after the submission date. 

You know, after the eleven nineteen submission date. So, it’s not as if I can put 
it earlier in the process and create time.  

Li Tai Balboa Ok. 
David Bell That, that additional step, so those additional steps in essence are going to eat 

into the time that we have for drafting. So, that’s, if I do it for chapter three and 
I do the same thing for chapter four, I think what that translates to is fourteen 
days out of the schedule.  

Li Tai Balboa Ok. Well, we’ll, we’ll, we’ll make up for it someplace else. Ok. We’ll have to 
do that because, let me tell you, when I first put this out, seven days, 
everybody was like, oh my god, you’re crazy. It’s not going to happen. And 
the, I had to put fifteen days and everybody was still, it’s not going to happen. 
So, going back to the seven days, I think I can get away with it. The other part 
is, I guess my biggest scare here is that, what you had talked about yesterday, 
we have diverging things, diverging comments coming in from both, you  
know, the cooperating agencies and ourselves and those, I would like to try to 
resolve these before they go to you.  

David Bell That would be great, that would be great.  
Li Tai Balboa You know, I don’t want, maybe at some points there is no resolution and, you 

know, we have to go into that, whatever it is that you talked about. What is it 
called? 

David Bell Reconciliation. 
Li Tai Balboa Right. But, but, I, the majority of things that, you know, that are, that might be 

small, ok, I’ll tell you today, you know, when I asked for comments on the 
notice of intent, I have, I mean, these are really stupid, it’s just stupid what I’m 
going to tell you. Tom Bovard wants italics in a certain section. Dennis Rice 
wants it to be bold. And, you know, one wants a word capitalized and the other 
one doesn’t. So, to me, I don’t want you to get that part. I don’t even like to 
receive it and I’m just going to say, the hell with it, we’re going with what we 
have and, you know, I’m just going to put in substantive comments. In my 
instance. But, I don’t want you to be dealing with stupid stuff like that.  

David Bell Well, and that’s, that’s fine. Somebody always has to play ridiculous cop.  
Li Tai Balboa I’m just, and I told the director, I don’t have time, you know, to, to, I don’t 

have time to call Tom and say, hey, I’m not going to put italics, I’m, you 
know, not going to do anything actually. You know, I don’t have time for that. 
So, as it is, I don’t have time for anything, you know, I got back from my 
treatment I haven’t had a chance to relax. So, you know, I just think that 
certain things are ridiculous. And when things start, I guess, once I start getting 
comments from the other cooperating agencies, I think I can bring it to the 
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attention of our director, so he can try to resolve this in a timely fashion so it 
goes to you and you’re not dealing with that crap.  

David Bell (11:05) Ok.  
Li Tai Balboa So I’m, I’m, I’m going to try my best that that’s not an issue.  
David Bell Ok. I, I think that’s a, I will just be frank with you, I think that’s ambitious. It 

would be great, but, you know, you’ve been in government service long 
enough to know that the federal agencies are tough to control.  

Li Tai Balboa Hey, I, I’ve only been in government service ten years. And, I’m proud to tell 
you that I’ve been in private industry the majority of my life. So, yeah, it is 
tough to control, but, you know, at the pace that we’re going we can’t start 
looking at these ridiculous, you know, things. If there’s an issues with 
grammar, you know, whatever, punctuation, whatever, we’re going to take care 
of it. But, you know, if somebody wants italics here or boldness there or capital 
here, you know, I really don’t have time for that and a lot, let me tell you , a lot 
of the comments that come from sister agencies are like that.  

David Bell I know, they are. I, I went through a number of rulemakings and a number of 
EISs and they ranged the gamut from there ought to be a comma here or not 
and disagreement over that, to some that are, you know, syntax, arrangement 
of words that are legitimate for clarity. And, I, I got to tell you. I’m one of 
those anal retentive people who watches for those sorts of things. Because, if it 
doesn’t read correctly, then it’s not clear and can be misinterpreted. At the end 
of the day, if a rule is subject to misinterpretation, it will be.  

Li Tai Balboa I can tell you one thing. I’m a dumb Spaniard. And, if I don’t understand 
what’s there, believe me, I’ll make it, I’ll make you make it clear for me. So, 
and, and I don’t think you do it any dumber than this Spaniard here. Ok. So it’s 
a, I, just so you know, on the scope of work you had to see some of the 
comments. You know, I don’t like this here. I think a period goes here. And, I 
would like you to put this part of the sentence back here and I was like, dude, I 
don’t have time. See ya. There’s something that, you know, is gloomy, bad 
about this, you tell me, other than that, I ain’t changing anything. So, and, and 
at the pace we’re going, I’m not going to pay attention to things other than if 
they don’t, if they’re not clear or, you know, it’s a substantive change where 
we’re going in a different direction. So, that, that’s, that’s what’s going to have 
to come to you. And, we’re going to have to be a little bit clear on this that 
we’re not, you know, I know the director’s pretty clear that he’s not, he doesn’t 
want to collect, he doesn’t want to conduct a grammar course.   

David Bell Right. 
Li Tai Balboa So, and we’re counting on you to revise it so we don’t have to review 

grammar.  
David Bell Ok. So, so, let’s, let’s go look at, just the effect on the schedule, for example, 

of inserting the seven day review period after chapter three. While you’re 
reviewing chapter three, I will begin writing chapter four, or we’re working on 
chapter four.  

Li Tai Balboa Ok. 
David Bell So, that’s ok. Where we would run into perhaps some, some issue is if once we 

got you comments on chapter three, if we had to stop work on chapter four in 
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order to go back and address those… 
Li Tai Balboa We’d still be doing that… 
David Bell We concurrent work, I think.  
Li Tai Balboa Yeah, but we’d still be doing that if it were a five day period. If it were a five 

day review.  
David Bell Well, no, I’m just saying that, that as the schedule is currently organized; I’m 

only stopping and starting after the first two chapters. Because they set up 
everything else. Then the following chapters, three and four, sort of keep 
flowing and flowing and flowing. But, without the foundation of one and two. 
And, that’s why those are so critical. Without the foundation there, and clarity 
on those two, you really can’t do three and four. So, that’s why we had to kind 
of hard stop and then kind of a startup for three and four. I don’t think you 
have to have hard stop on those three and four even as you’re commenting, 
we’re writing. And, I’m thinking that we could still do the comment 
reconciliation at the, at the, prior to submission on the nineteenth without 
having to maybe do a formal submission of here are your comments on three. 
You know, did we satisfy you and then before you can move onto four.  

Li Tai Balboa Ok. And here’s another issue. On your collection of empirical data.  
David Bell Yes.  
Li Tai Balboa Don’t you think that that has to be moved up a bit? 
David Bell Has to be what? 
Li Tai Balboa Moved up a bit. Because, I mean, you’re essentially collecting all the data and 

in one month you’re going to review it all and provide for the EIS. So, in order 
to write sections three and four, you’re going to have to review some of this 
empirical data.  

David Bell Absolutely. You’re absolutely correct. Let’s see. It probably needs to begin 
right at the, at the beginning.  

Li Tai Balboa Yeah.  
David Bell Instead of being linked to 98, maybe all of those need to be linked to those of 

kick-off, which basically give s them a lot more time. Oops. See, this is the sort 
of internal review that our, our subject matters experts would have said, what 
are you thinking about here? But, that’s a good catch. I will make that change 
right now.  

Unknown So, they don’t need the input, the final input  from chapter two to start 
(unintelligible). 

David Bell I’m sorry? 
Unknown You know, you don’t have to complete chapter two before they start. That was 

what that, your original schedule told me. Now, you’re saying they can start 
doing their evaluation even without chapter two being done 

David Bell Well, they can certainly be collecting the data. Cause they, they know what 
the…. 

(unintelligible) …elements are.  
David Bell What the elements are that they’re going to have to be studying. So, they don’t 

need to wait for me to give, they need to... 
Unknown As a matter of fact, they’d be crazy to wait. 
David Bell Yeah. They, they need to collect the data on, on AOCs, for example, or aquatic 
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biology that’s out there. They don’t need to wait to hear what the proposed 
action and alternatives are in order to make that kind of a judgment.  

Unknown But, it will be this timeframe when they start producing documents.  
David Bell Yeah, they need to bring all of that together. So, I have just changed lines, you 

can see that collection of data has a 102 to 124, hidden; I’ve just changed those 
to link to the start date. But, it hasn’t changed it yet. So anyway, I’m going to 
change that to, so that it begins actually on six fifteen.  

Li Tai Balboa Very good.  
David Bell Ok? 
Li Tai Balboa Ok. 
David Bell Why didn’t it change it? 
Li Tai Balboa Maybe you have a predecessor that’s stopping it from changing it.  
David Bell Yeah, I’m just checking here. Collection of data should be ok. These are subs. 

All the subs look like they go to two. Alright, I’ll sort out where that is. Where 
that problem is. And, we’ll have a similar sort of data collection actually 
associated with four. And, it’ll be, it’ll be again, it will start well before the 
chapter itself is being written, because they’re colleting at that point. So that 
they can then start writing in the same basic time frame.  

Li Tai Balboa (20:24) Yeah, this is also part of the information that we have to provide you.  
David Bell Yes. (unintelligible) 
Li Tai Balboa Yeah, so… 
David Bell That needs to start immediately.  
Li Tai Balboa Yeah, and, as soon as I get off this call, I got to go on another call to, to start, 

you know, start that, that train rolling.  
David Bell Yep. You’re going to have telephone ear by the time this is all done. 
Li Tai Balboa All I gotta tell you is, by the time this is over, I gotta start looking for a new 

job. Because I can’t keep up with this.  
David Bell Well, (unintelligible) organized enough that (unintelligible) maintain sanity.  
Unknown If you’re successful, you’ll work yourself out of a job.  
Li Tai Balboa I, that, that’s exactly what I’m doing actually.  
David Bell Ok. So, at, on line 137 we have the PDEIS review and comment. We need time 

to compile and draft the responses to those comments because federal agencies 
and you all, in particular, will want to know how each of the comments has 
been addressed.  

Li Tai Balboa Yes.  
David Bell Both for purposes of assuaging any concerns that your technical folks have but 

also for defending it in the interagency process. So, I’ve given ourselves thirty 
calendar days or a month in order to do that. 

Li Tai Balboa What number are you in? 
David Bell It’s around 138.  
Li Tai Balboa I don’t see thirty calendar days there. 
David Bell Well, it’s twenty five work days but it works out to about thirty calendar days. 

You see, right after DOI and cooperating federal agencies review PDEIS and 
provide comments (unintelligible). The next entry is compile and draft 
responses to comments, twenty five days.   
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Li Tai Balboa What number is it again that you’re looking at? 
David Bell 138. Line 138 
Li Tai Balboa I have draft EIS preparation ten days, revise final PDEIS into DEIS five days. 
Cynthia De 
Jesus 

Oh, you know what might have happened. Does she have the updated one, 
Dave? 

David Bell Yeah, well, we’ve added some lines so, look for the words compile and draft 
comments, I guess. Right after you get the, it’s a yellow line that says DOI and 
cooperating federal agencies’ review PDEIS.  

Cynthia De 
Jesus 

On mine that’s line 140. 

David Bell Oh, it is? 
Cynthia De 
Jesus 

Yeah. So on hers…. 

Li Tai Balboa DOI and cooperating federal agencies’ review PDEIS and provide comments. 
That’s seven days. 

David Bell Starting eleven twenty two. Monday, eleven twenty two. Right? 
Li Tai Balboa Yes. 
David Bell Ok. The next line is compile and draft response to comments.  
Li Tai Balboa Ok. 
David Bell Get the comments back from you on eleven thirty or twelve one and I’ve given 

ourselves basically over the holidays, or through the holidays to do that and get 
them back to you on, on the fourth of January.  

Li Tai Balboa Ok. 
David Bell Thereafter we need to bring the collective group together that I think would 

include the federal agencies, any of the DOI folks who are interested to go 
through those response to comments and where there are conflicts, resolve 
them then and there.  

Li Tai Balboa Ok.  
David Bell And in the past I characterize this as nobody leaves the room. We lock the 

doors and we don’t leave until we get it done.  
Li Tai Balboa Ok. 
David Bell So, and, that’s sort of figurative. We let them go to the bathroom and we let 

them eat and we let them sleep.  
Li Tai Balboa No.  
David Bell But, nobody comes, because this is usually a multi-day process. So, I don’t 

know how many, and it will depend on how many comments we have and how 
substantive they are.  

Li Tai Balboa Ok.  
David Bell And it may then take folks, you know, I appreciated the director’s comment 

that he had agreement from the highest levels of each of the cooperating 
agencies. But, Li Tai, the reality is that the career bureaucrats are, can dig in 
their heals in ways that the political appointees have absolutely no way to 
overcome.  

Li Tai Balboa Ok.  
David Bell And so, we realize that. I mean, we are all, a lot of us here, at least in my 
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company are former government officials. And, we were part of that cabal that 
would say, until you make this change, I’m not taking it to my boss. So, you 
want to have your boss call my boss, fine I’ll explain to him exactly why this is 
bad for our programs and, you know, he makes the change or forces the change 
at his peril. 

Li Tai Balboa Well, and this is something that our director has to deal with.  
David Bell Yep.  
Li Tai Balboa Ok. So, yeah.  
David Bell Well, we want to give them all the ammo that we can. 
Li Tai Balboa Ok. 
David Bell And make, define those issues as narrowly as possible so that we don’t have 

folks sort of waving a broad brush and saying, well I don’t like this. And, you 
go, well what can we do to fix it. Well, you have to change it. Ah, that doesn’t 
work.  

Li Tai Balboa Ok. 
David Bell You know what I mean? You need to change this to say this, and then folks 

can make decisions. So, that are narrowly tailored to address particular 
concerns. But, you do that in a reconciliation meeting. Now, I have it just with 
you. Do you want to have it with everybody? 

Li Tai Balboa We have to have it with everybody.  
David Bell Ok. And that’s consistent with the notion that federal agencies are getting, 

doing this all concurrently. So, I’m going to say, and cooperating agencies. 
Right? 

Li Tai Balboa Yes.  
David Bell That might include the states, too.  
Li Tai Balboa Include them, yes. After this notice of intent goes out, we’ll know more.  
David Bell Do we have to bring the cooperating agencies into the reconciliation meeting? 
Unknown (unintelligible) If they’re cooperating agencies and you’re going to hold a 

reconciliation… 
David Bell They’re going to want to be there. 
Li Tai Balboa Yep.  
David Bell So, and we’ll have to provide for how the states and tribes participate in that 

reconciliation meeting if they are not in fact going to be present.  
Li Tai Balboa Well, I guess, here’s my deal. What if the states and tribes don’t have any issue 

with the things that we’re covering during that reconciliation meeting. Why 
should they be a part of it? 

David Bell A good point.  
Li Tai Balboa I mean… 
David Bell To the extent we don’t, as a result of making, resolving one of those questions, 

all of a sudden step over the line into an area that they do have interest. That 
works, I suppose. So maybe that’s an argument for allowing them to 
participate by phone as opposed to, you know, going to extraordinary efforts to 
bring them in.  

Li Tai Balboa Yeah. Because, here’s a problem I see with the reconciliation meetings. If have 
to get all the cooperating agencies involved, well, if, if that cooperating agency 
is, is not concerned with issues that we’re covering during that reconciliation 
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meeting, then I suggest that they be invited to participate by phone.  
David Bell Yeah.  
Li Tai Balboa And, only the people that have real big issues be, are part of that reconciliation 

meeting.  
David Bell And, you know what, I think one of the things that might help define the 

participants, then is providing them the list of comments and response there, 
too.  

Li Tai Balboa Ok.  
David Bell Highlighting those areas where there are obvious conflicts. But, it wouldn’t be 

unusual for somebody, for example, to for the first time, see EPA’s comments 
as part of this reconciliation.  

Li Tai Balboa Ok. 
David Bell Comment and response to comment. And then say, well, wait a minute, I don’t 

agree with, one, EPA wanting to change to waters of the United States and 
your resolution that you’re going to do that, for example.  

Li Tai Balboa Ok, let me ask you… 
David Bell Then they might say, well even though I didn’t make that comment, I do have 

an interest in its resolution. So, I want to listen to that.  
Li Tai Balboa So, when, when, let’s say when I compile all the comments and provide them 

to you, you make a long list. Should I provide, you make a long list and you 
provide responses to those comments? Should I provide that long list to all the 
cooperating agencies? So, they’re seeing…. 

David Bell (30:08) What do you think? Yeah, that’s what I’m saying. I think, that might 
help us, help everybody focus on those things that they have an interest in and 
decide whether or not they’re going to show up in person or call in and watch 
this unfold on day one, two, or three.  

Li Tai Balboa Ok. 
David Bell And it might, that way they can see whether or not a change somebody else has 

suggested effects an interest that they might have.  
Li Tai Balboa Ok. And now I’m thinking out loud with you and these MOUs that were to 

develop, we have to have, I guess, we’re going to say that we will have 
reconciliation meetings to resolve… 

Unknown Yep, you pretty much have to or your, the only thing you would have would be 
the dispute resolution.  

David Bell Yeah, exactly. So, yeah, I think an outline of the process that we’re going to 
engage in is a natural component of your MOU.  

Li Tai Balboa Ok.  
David Bell That is, you know, you’re going to describe the iterative review process that is, 

throughout the drafting of the document because of the tight time schedule, 
we’ll periodically furnish you sections of the document and ask for your 
review and comment within five days or seven days, whichever section we’re 
dealing with. At the end, we’ll ask for your, we’ll ask, we’ll pull all of the 
document together into one preliminary final, or preliminary draft EIS and 
forward that to everybody for their review and comment within seven days. 
After which the contractor will compile comments and provide responses to 
comments, and then we’ll bring everybody to, we’ll share that and have a 
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reconciliation meeting to resolve finally any remaining conflicts. 
Unknown Well, will there, is there kind of a hierarchy (unintelligible) agencies if, if , 

because within the federal government there is a mechanism for dispute 
resolution. But not, that I know of, with a state that says, the parties have 
worked to the best of their abilities and haven’t been able to resolve this issue. 
What’s left to the state is really usually a legal recourse.  

David Bell That’s right. In the end, cooperating agencies are advisory. And, the lead 
agency, OSM, is responsible for making a decision to move forward one way 
or the other. And they do so weighing the risks. So, if one state feels adamantly 
opposed to a particular provision, it may be that you adopt it nonetheless and 
their recourse is to file a lawsuit. And that, so be it.  

Unknown But, you really couldn’t build any of that into this schedule. 
David Bell No. No. But, I think sharing the comments and response to comments might 

help focus the players because only those who are interested in would play.  
Li Tai Balboa Ok. Here’s one thing. On the dispute resolution you said that there is a, a, a 

way that the federal government does it. And, are you just saying that, that’s 
engaging OMB? 

Unknown Yeah, it’s a, a, I mean…. 
Li Tai Balboa We’re not going to do that.  
Unknown (Unintelligible) if that’s what you,  if that’s your position, you, you put much 

more emphasis, you know, administrator to director type resolution. Certainly 
you can do that but I’m just saying, if at the end they, they just say I can’t give 
up, I can’t cede my clean water authorities for any of your surface mining 
authorities so, I’m going to non-concur on your EIS.  

Li Tai Balboa Ok. I, I just think that we have to find a, a better (unintelligible). Because, all 
of us are in this, in this pot together. If OMB starts delaying all this, it’ll be 
catastrophical for them, as well. So… 

Unknown That sounds like they have a motive to resolve, to move (unintelligible). 
Li Tai Balboa You would think. Well, I got to tell you, when we sat down for the cooperating 

agencies, it’s taken them over two months to decide that nobody really had 
resources to provide to us, which is hilarious. Two months they’ve been 
rattling our chain, well, we really don’t believe this is worth this much. We 
really don’t believe you’re making an effort. We really don’t believe that EPA 
and the Corps have been contacted and, you know, all these things. So, we 
brought all the groups to the table and they kind of, their jaw dropped down 
and, I got to tell you , it’s been like a record decision. I’ve never seen it, within 
an hour, by the time we walked from that OMB meeting to here, they gave us a 
letter and said, you can go to Congress now because you really don’t have 
much cooperating, you know, cooperation from your sister agencies. So, I 
mean, I’ve never seen that. I’m telling you , within an hour after having argued 
for two months. They provided a letter to us.  

David Bell Who’s they? OMB? 
Li Tai Balboa Yep. I’ve never seen that. You know, they just arguing and arguing with the 

directors and everything and then, we had to go and give a presentation. And, it 
was, it was very, very weird. You know, they didn’t like the, they didn’t like 
the fact that we were going out 8A, they didn’t like a bunch of things. They felt 
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that we didn’t have enough meat in an 8A contractor. So, you know, we 
explained everything to them and it seems like they’d never gone out to a 
contractor before because I’ve never seen, I’ve never seen such awkward 
questions and it, apparently they’ve never done the contracting process because 
we had to explain it to them. And, it just, you know, within forty five minutes, 
we left there and by the time we came back in a little buggy ride back to this 
building  we had been given permission, you know, in writing and everything. 
You guys were right, you know, we’re sorry. Go forward. And, you know, I 
don’t think, I don’t think we want to go back there because a, a lot of those 
people don’t really know what goes on in the lower levels. You know… 

Unknown And that’s, that’s actually understandable. It’s not something they traditionally 
do. And, let’s just hope it doesn’t come to that. I was just going through a what 
if drill and I don’t mean to belabor our time here. 

Li Tai Balboa Ok. And, let me ask you another question. For, we don’t have to do, let’s say 
the states are cooperating agencies, do we start a dispute resolution with the 
state? Do we make that? 

Unknown I think the MOAU has to have a slightly different relationship with a state 
agency, non-federal agency. And, I, I guess I’d have to think about 
(unintelligible) 

David Bell They, they just need to understand that you’re going to make the final decision. 
So, and while they, you know, you might provide for some informal dialog to 
resolve disputes, frankly, the states aren’t going to give up their right to lodge a 
legal challenge, I suspect. Or, you know, they’re not going to agree that your 
word is final for all purposes. In other words, you’ll make the final decision for 
purposes of this rulemaking. But, it doesn’t preclude the states from filing suit. 

Unknown Sometimes that’s handled as a reservation of rights clause. Whereas you follow 
the process that you’ve agreed to in the MOU to the point where the 
(unintelligible) can’t agree and then you agree that the parties at that point will 
reserve their rights, whatever they may be, and go their separate way.  

Li Tai Balboa Ok.  
Unknown And I think that also has to hold true with the tribal relationship.  
Li Tai Balboa And how about, on the federal side, do we have to go through that resolution 

dispute? Can’t we just say that, you know, in the end we’re the ones paying for 
this and we’re the one making the decision? 

David Bell You can. But it would not, it would not… let me give you an example. It 
would not preclude another federal agency from itself requesting that OMB 
intervene in the dispute.  

Li Tai Balboa And that’s fine. But, I, I, I think that we have to be clear that, you know, in the 
end we’re the ones paying for this, we’re the ones putting all the resources in 
this and I, I would hate, from what I understand from my director, we’re going 
to bend over backwards to, to agree on things. But, in the end, he’s the ultimate 
decision maker here.  

David Bell Right. He’s the stuckee.  
Unknown I certainly think that type language should be in the MOU, and if they’re not 

willing to sign it, then you may not have the basis for a cooperating agency.  
David Bell Well you, or an MOU. 
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Unknown An MOU.  
David Bell You know it’s should have with federal agencies, must have with state and 

tribes, you know, this MOU thing. So, you can proceed. I don’t recall that we 
had an MOU between DoD and EPA on the …. 

Unknown No, but we didn’t have (unintelligible) regulation like DOI has. 
David Bell No, well, that’s true. So, let me throw out one last thought on this point. And 

that is, OMB’s job is to ensure the President’s agenda is advanced 
legislatively, amongst the federal agencies, etcetera. If this is a priority of the 
administration, then his enforcer really is in the form of OMB. And so, they 
could be your ally in forcing the federal agencies to the table, even if it’s to 
say, look guys, you agree to disagree and move on.  

Li Tai Balboa Ok.  
David Bell (40:52) You know, that sort of thing. So, I wouldn’t dismiss OMB and its 

potential role as an arbiter of disputes amongst the federal agencies on this 
rulemaking. And, if, I mean it, it’s, when I read back through the literature, the 
press releases, and the history of this, it sounded to me as if there was a 
concerted effort by the incoming administration to hold up promulgation of the 
SBZ. And because they were unsuccessful, they’ve taken the additional tact of 
unringing the bell of the SBZ. So, which is pretty amazing, frankly. I mean, to 
think that even the name change to me is, singles a sea change of thinking. So, 
I wouldn’t dismiss OMB in its ability to facilitate this process.  

Li Tai Balboa Ok.  
David Bell So, we have the reconciliation meeting set up for three days, first part of 

January. I’m, I’m , I might suggest holding off on announcing the specific 
dates of that.  

Li Tai Balboa Not a problem. 
David Bell Just because, you know, there could be slippage for one reason or another. But, 

you can say, we intend on a reconciliation meeting, which ostensibly gives 
everybody with a  stake in this an opportunity to sit down at a table and have 
another say. We then need time to revise it, in order to provide, revise based on 
the results of the reconciliation meeting. And then give it to you. So, I’ve given 
us eight working days. You get it the nineteenth of January, you have your 
seven days to review the final PDEIS. And then, we convert that final PDEIS 
into a DEIS, a draft EIS. Another five days. That’s simply to get it in cameral 
ready form.  

Li Tai Balboa Ok.  
David Bell So that it then can be put up and published on the, on a website and made 

downloadable and all that kind of business.  
Li Tai Balboa Here, here’s a question that the stupid Spaniard has… 
Unknown I wish you wouldn’t say that.  
Li Tai Balboa What, what is this camera ready stuff? 
David Bell It is so that it is, it is the final form that, that everybody wants it to go out and 

be seen in.  
Li Tai Balboa Ok. 
David Bell It’ll be a pdf-type document. We got to figure out how it’s, how large it is. 

How to compress it to a size that folks can in fact download it.  
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Li Tai Balboa Ok. 
David Bell You know, stuff like that.  
Li Tai Balboa Ok.  
David Bell It may be that it’s downloadable by chapters. We got to think about how we’re 

going to make that happen. But, but the point is that it’s not going to change at 
that point.  

Li Tai Balboa Ok. 
David Bell So you have, you then get this final version. And then, whatever processes you 

have to go through internally to actually release it for the public review and 
comment period. 

Unknown I think camera ready goes back to a date and time when a document was 
drafted, had to be drafted and then, once the draft was, you got it final, it was 
actually photographed or and then you couldn’t change it. And it just has a 
connotation today that my pen’s up. No more revisions after this point.  

Li Tai Balboa Ok. Great. Cause I know I’m going to be asked that question and I wouldn’t 
know what that meant.  

Unknown It’s probably an anachronistic term.  
David Bell That’s true. So, right after the camera ready you have review and approval for  

DEIS publishing. That’s probably somewhat coincidental with putting together 
the notice of availability. Getting that over to EPA for publication in the 
Federal Register. So, that’s one of those points where Andy’s going to have to 
engage once again. And help us understand who within DOI is the approval 
authority because that drives time. If it’s somebody on the south side of the 
street, you know, then, then that’s easier perhaps than somebody on the other 
side of the street.  

Li Tai Balboa Ok.  
David Bell But, I think I’ve allotted about ten days for that so that finally you publish on 

two twenty five eleven. Oh, actually, the other important date in there is, I 
think, two four eleven. Isn’t that what, that is, that is the due date of the DEIS 
to you.  

Li Tai Balboa Yes.  
David Bell From the RFP.  So, and I believe, isn’t that also near or close to the time that 

the court wanted a rule? 
Li Tai Balboa Yes.  
David Bell I don’t recall the exact date. I’m not even sure if we’re aware of the exact date 

of the rule. 
Li Tai Balboa Yes. It, it’s in…. 
David Bell Is it two twenty eight? 
Li Tai Balboa It’s, two twenty eight, everything has to be ready. Let me get my, my rule here 

a second. Hold on a second.  
David Bell Somewhere I saw two twenty eight as the date in the lawsuit when something 

had to be submitted to the judge.  
Li Tai Balboa Yep, it’s two twenty eight.  
David Bell And that’s submission of the rule to the court? 
Li Tai Balboa Actually, that’s the publishing of the draft. We’re putting it in, it, it’s already in 

on… 
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David Bell Of the draft rule or the draft EIS? 
Li Tai Balboa Draft EIS. 
David Bell Ok.  
Li Tai Balboa We have, I have a date of the proposed rule clearing from OMB, this is the old 

one. I got, I got to look at the new. But, yes by two twenty this already has to 
clear everything and on two twenty eight, this has to be published already. 
And, and you know that that takes a while to clear through, you do a surname 
and you do all that OMB crap that gets done.  

David Bell Right.  
Li Tai Balboa Yep. So we’re… 
David Bell I think we’re consistent with that here, on the EIS side of the house.  
Li Tai Balboa Ok. I have to, again, get you the, the, the schedule for the rule.  
David Bell Ok. 
Li Tai Balboa Because that’s, that’s, that’s going to be different now. So, and I think one of 

the things, because Dennis does has to… hold on, the director’s office is 
calling me again. Hold on, actually no, they just hung up. One of the things 
that, I think once we get this, and not even in final state. You know, once we 
finish this phone call. If you can send me the update version of this, I can give 
it to Dennis and have him work in the SPR rule here.  

David Bell Ok. 
Li Tai Balboa Ok. And then I’ll just send it back to you and you can do whatever you need to 

do. 
David Bell Sounds good.  
Li Tai Balboa Ok. Excellent. Ok.  
David Bell Ok. We have the DEIS basically being distributed, published on or about two 

twenty eight eleven. From two twenty five to two twenty eight eleven. Friday 
to a Monday. And the public comment period beginning the first of March 
eleven. 

Li Tai Balboa Alright. We have this being, we have the, we have it being published on two 
twenty eight so the, yeah. Ok.  

David Bell Yeah. I think that’s consistent. Our, we want one fifty one, is two twenty eight 
eleven for distribution of the EIS.  

Li Tai Balboa (50:31) Ok.  
David Bell And the public comment period beginning the next day. Three one. And going 

for thirty days and as we discussed yesterday, I anticipate a request for an 
extension and then we, we don’t know what the effect is. Or, have not done 
anything to see what the effect would be on subsequent ending times.  

Li Tai Balboa Give, give, give me a second because they’re calling me again from the 
director’s office. Hold on  second.  

David Bell Ok. 
Unknown Thinking about next steps. (unintelligible) Gantt chart are showing critical 

path. Some of these events, particularly in chapters three and four will involve 
(unintelligible) this and I guess we still have to go into that level of detail to 
figure out… 

David Bell Dan will help us produce the critical path. This, for example, I think is on the 
critical path. If you extend, if you extend the public comment period, it will 
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necessarily extend the schedule.  
Unknown Well, it occurred to me that as detailed as this, it appears that everything is 

critical. I mean, how could you, I was thinking… 
David Bell Well, there is some overlap… 
Unknown (Unintelligible) very fragile, if you ask me.  
David Bell Oh, it is.  
Unknown And you know not everything is going to go perfect. So, where can the 

resources be applied with a sub-strategy in mind, to try and reinforce where the 
critical path is. And I said, well we don’t know critical path. It’s all critical. I, I 
don’t know.  

David Bell You know, every interagency review is on , is a potential stumbling block to 
schedule. We can say we’re going to move forward…. 

Unknown But, what do you think about giving DOI some, and maybe Li Tai’s already 
thinking this, in other words, eventually going back to the judge and saying, 
here’s what we did and this is why we didn’t meet the date.  

David Bell Well, Tom did mention to me yesterday, Tom the attorney, that, you know, 
they’re prepared to do (unintelligible), but they’ve got to have pretty good 
reason, solid reason for doing (unintelligible). That’s why, you know, I think 
he’s very supportive of the public outreach that’s being done now. The scoping 
and that sort of thing. Because you can say, judge we just, we expanded the 
rule to be all of SMCRA, not just the stream buffer zone. We expanded the 
scoping to cover 95, or 97, 99 percent of the mining coal producing regions in 
the United States. These sorts of things take time. We have, you know, 
engaged these cooperating agencies and incorporated their comments into 
(unintelligible). We received X number of comments on the rule and, you 
know, did this, that, and the other. All of those things, I think, are, will bolster 
that there’s been due diligence and application of resources to accomplish the 
timeline. 

Unknown What do you think the, the ramifications of a changed rulemaking are 
(unintelligible). 

Li Tai Balboa Hello? Ok. That was my boss, actually. Ok. Let’s go ahead.  
David Bell Ok. So, public comment period with the item that we were on, you can 

anticipate a change or an extension. I don’t know what the effect is on 
schedule.  

Li Tai Balboa And we’ll deal with that once we get there. 
David Bell Yeah. We have, just realize that that’s set for thirty calendar days at this point 

and we just, you know…. 
Li Tai Balboa Can we give it thirty calendar days and then put forty five on there? 

Anticipating that we might have to give it an extra thing, but when we put it 
out there just say thirty calendar days for comment. But schedule 45. Because 
we might have to open it up for another 15 days. 

David Bell Well, if I put it to forty five. And, I can do that right now. Take if form three 
one to four fifteen. 

Li Tai Balboa Right.  
David Bell Ok. That moves, and, and, nothing else changes. Ok. That has you publishing 

the FEIS, I think it, I think it (unintelligible) add those fifteen days to the end 
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of the, of the whole process.  
Li Tai Balboa So, it would be publishing in  December, in January, what? I mean…. 
David Bell End of October, I think.  
Li Tai Balboa Ok. Let’s, let’s do that. Let’s do that. Let’s give it forty five days, even though 

when we put it out we’re only going to tell them thirty days. But, let’s build in 
the forty five days into the schedule.  

David Bell I’m going to put a comment, or make my comment. Or update my comment. 
So, to allow 45 day limit, period anticipating that there will be a request for an 
extension. This pushes the deliverable of the FEIS from October seven two oh 
one one to October two two two oh one one. I think. We’ll get a better feel for 
that as I rework the schedule based upon the guidance. Ok. 

Li Tai Balboa Ok. 
David Bell Ok. But, for the moment I put a placeholder of fifteen days’ extension equal to 

fifteen days add-on to a deliverable that’s reflected in the RFP and the contract. 
So, if that gets codified or incorporated, we’ll have to do a mod. I, I don’t  
know what Jose’s contract specifically sets as due dates. But, if is one of them 
as reflected in the RFP. We’ll have to make sure that it gets captured in a mod 
of some  sort.   

Li Tai Balboa Ok.  
David Bell So, I’ve just… 
Unknown Can I ask a non-schedule question? Li Tai, you had indicated you may be 

getting an updated schedule for the rule itself.  
Li Tai Balboa Yes. 
Unknown Can you envision anything in there would impact our schedule on this side? 
Li Tai Balboa Not at the moment, no.  
Unknown Ok. 
Li Tai Balboa You have to marry them because certain documents have to go together.  
Unknown Yeah, that’s right.  
Li Tai Balboa So, at, at the moment, what I had built into the, oh my god, my SOW, is what 

was agreed upon when we sat down for rule and the EIS in order to marry 
them.  

David Bell Right.  
Unknown Ok. 
Li Tai Balboa Ok.  
David Bell Ok. So, I will rework the public comment period to incorporated the forty five 

days. It will be published, however, as a thirty day notice. And, we’ll go from 
there.  

Li Tai Balboa Exactly.  
David Bell Gotcha. 
Li Tai Balboa Now I’m going to have to interrupt you for another ten minute break. Is that 

ok? I have to run to the director’s office cause they’re calling me. They’re 
sending my emails.  

David Bell You want to just send me a note, an email or give me a…. 
Li Tai Balboa I’ll be done in ten minutes, believe me.  
David Bell Ok. We’ll call you at ten after three. How’s that? 
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Li Tai Balboa That’d be great, thanks.  
David Bell Alright, bye bye. 
 (59:16) End of recording. 
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Various (Unintelligible ) 
Bill Winters Mining through, converting streams.  We need to have a couple of action items.  

Okay. No questions.  Perfect.  Let’s move on to number eight.  Surface mines and 
(unintelligible) breaks.  A couple of concepts rolled into into here.  Do you want to 
explain the concepts or the purpose?   

Diane 
Shawley 

Ahhhh.  Sure.  This is concentrated on two things (unintelligible) surface mine and fill 
configuration on the (unintelligible) combination of both of them. Discusses the 
incorporation of land forming, the requirements for digital images, pre-mining, during 
mining, and post mining, which gets back into some of the filling requirements.  Let’s 
look at that limits on determining what needs AOC with plus or minus twenty percent.   

Bill Winters Yeah, but what were we trying to accomplish with this? 
Diane 
Shawley 

Well, what they’re tryin to accomplish here is the way to, well, several things.  For 
developing AOC, we’re developing it so that we don’t have a vague definition of what 
AOC is. In the past, it’s again been interpreted by our states very differently. It’s also 
been shown in many court cases.  We really don’t or can’t enforce the definition of 
AOC, because it is so vague we’re trying to put some (unintelligible) around it.  And 
one of them was to find out what it looked ahead of time.  Before we mined it.  Also, 
combining all of those land forming features.  As you were talking about earlier how 
much of the ephemeral stream do you replace?  Well that would be identified on these 
the pre-mining maps.  So, it’s there to look out after to ensure it’s really put back.  As 
much as you can.  Again, it’s not a hundred percent.  But it is going to be replaced.  
You’re looking at me kinda funny, Bill. 

Bill Winters Yeah. Yeah, I am. 
Various (Unintelligible ) 
Bill Winters We’re not telling them that we are gonna take a picture of that pre-mining and then 

replace the exact same (unintelligible) postmining. 
Diane 
Shawley 

We are not.  Because the way the rule prefaces it is that we allowing for some, for the 
mining techniques to move some things around.  So, yeah.  We are gaining a little bit 
of lee-way on that 

Paul Ehret Did did we put in the in the preamble on that, an an an (unintelligible) if you 
remember back in the in the early early days of SMCRA there was this whole 
discussion in mirror image. 

Bill Winters Yeah. 
Diane 
Shawley 

And and and because  

Paul Ehret Because there so there so few of us around that remember those days. That there there 
may be, ah it might be wise to enter into the preamble that indicates that this is not the 
mirror image as as per the previous iteration SMCRA discussion thirty years ago, so…

Bill Winters That’s (unintelligible) the whole point I’m tryin…. 
Paul Ehret Just so that, and and some of this stuff I, I...  How do you? How does this work 

relative to an issue like plank removals? 
Diane 
Shawley 

So, by plank removals you mean… 

Paul Ehret Well plank removals usually are as, as, are, are, narrow ridges that have coal in em. 
As your, you, you and sometimes they have fairly significant heights in em.  They’re 
removed to get to the coal.  Honestly you don’t have enough of a base after the coal is 
removed to be able to stack it very high at all.  So you remove that point and you’re 
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not replacing it. 
Diane 
Shawley 

Okay 

Paul Ehret Is there any? Does this 20 percent plus or minus, does this, how how does that 
accommodate a, a…. 

Diane 
Shawley 

Notice we didn’t say in there from what point we’re taking 20 percent.  Like there’s a 
little bit of of um allowance to allow the RA to make that individual determination.  
There’s always, we’re gonna have a, a reclamation plan which should include back 
filling and restoration plan that should then identify those changes that are needed.  
So, if they’re approved in permit, then that’s allowable. 

Paul Ehret Okay. I, I just didn’t want to, I just didn’t, I was just concerned any misinterpretation 
of this that may not vary from the pre-mining elevation at any point.  In other words, 
if the end of that ridge is a fixed point. Somebody could say this is greater or, or this 
is, this is far below 20 percent less than, than, the, than what it was at, at that 
particular point. Therefore then the violation may have ceased. 

Bill Winters  Un They are saying that. 
Paul Ehret Pardon me? 
Bill Winters There are saying, basically, you might have a point.  You put the thing back plus or 

minus 20 feet of change.  All depending on stability. 
Steve 
Gardner 

What Paul was saying is, if he interprets it literally, then it would eliminate a lot of 
those areas from miners.  So (Unintelligible) 

Various (Unintelligible) 
Steve 
Gardner 

If you interpret that literally. 

Bill Winters Well well (Unintelligible) 
Steve 
Gardner 

Because you cannot reclaim it…. 

Unknown (Unintelligible) 
Steve 
Gardner 

…in that standard. 

Bill Winters That’s a blanket statement. Because I can point to you a dozen in Tennessee where 
they’ve actually done that. They’ve eliminated the point and actually I (Unintelligible) 
They replaced both of those. My standard’s 15 percent.  That’s what I tell em.  They 
did it. 

Steve 
Gardner 

So, I’m not sayin you can’t do it in every case, but there are a lot of cases that would 
you would not be able to do that. 

Paul Ehret I, I guess the only the only other thing is that you want to get into a, a exceptions.  
And that’s, that’s what I would be concerned about is because I’m, I’m worried about 
people attempting to over stack material just trying to get as close to the thing as they 
can and pushing stability.  That I, I would think that I, I mean, I personally don’t have 
a problem with point removal anyway. You know, to stack it as high as you can within 
the relative limits of stability. 

Bill Winters Yes. 
Paul Ehret But then accept it for, for being that.  The fact that the point’s been removed is, a 

shouldn’t be a problem.  I don’t know. 
Diane 
Shawley 

And, and I think (Unintelligible) you intent.  Are you saying that the plus or minus 20 
percent would preclude that happening? 
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Paul Ehret I don’t know.  That’s why I’m asking you. (Unintelligible) I, I’m, I’m reading this 
without necessarily knowing what, what the rule writers were necessarily intending 
and when I read it I say well this might be a problem, but if you all think you have that 
remedy based on your understanding that’s going to have to be very clearly explained. 

Bill Winters Okay, but why why can’t this be, why can’t this, it was your concept, why can’t this 
be an AOC variance and say okay, we’re gonna mine this point the annual 
(Unintelligible) stability now we’re gonna get it so and we’ll be within plus or minus 
25 percent.  The same other criteria in there, the configuration, shape, the form, form 
shape aspect are all going to be the same.  I don’t see an issue (Unintelligible). 

Paul Ehret Un I’m not saying it’s not workable.  I’m just sayin that is, that I don’t know if I see it 
the way it’s written now.  That’s all. 

Diane 
Shawley 

Well you know. What I need to do. Un this adding (unintelligible) point is not in the 
rule language.  So I need to go back and, because this was put in and I’m not sure 
exactly (unintelligible),  if it doesn’t then we need to (Unintelligible). 

Paul Ehret Yeah, those three words are the problem. 
Unknown (Unintelligible) 
Bill Winters (Unintelligible) in its entirety.  That’s the point at where the rule team does need to 

(unintelligible). The rule language is gonna say aspect, form and a whole bunch of 
things in it other than this 20 percent.  The goal of the 20 percent is to say, if the dirt 
came off of that point, put it back on that point to the point of stability.  You were not 
telling me to over stack it.  I mean that’s different.  

Diane 
Shawley 

If fact, that’s exactly what the rules says is that the, the overriding priority is stability. 

Joe Zaluski If that’s… 
Paul Ehret (Unintelligible) is a is a stability.   
Bill Winters Yeah.  It’s always been. 
Diane 
Shawley 

And, I can tell you in the team that was huge. Un we wouldn’t have written it in that 
way. 

Bill Winters The real idea is you know we’re trying to get people to think about this example and 
don’t do it, don’t think that elevation and drop (Unintelligible) permanent fills because 
it’s more convenient and may protect the equipment you may have and may be using.  
The first thing they want you to think about is (Unintelligible) of fills and putting as 
much of it as you can basically back on top of the  mined out that area. 
(Unintelligible) prevent more impact the streams, reducing the footprint of fill and, 
you know, a lot of these areas you see em and they’re all leveled off, you know.  
(Unintelligible) a lot of those area mines are leveled off.  And the huge volumes of fill 
and extra spoil and a lot of that fill could a gone right back up and it would resemble 
what they look like before mining and they could of done it with with (Unintelligible) 
cause that’s what we’re trying to accomplish. 

Steve 
Gardner 

Well that point’s clear.  

Bill Winters Yeah.  Yeah.  That don’t mean don’t keep don’t put this under plus or minus 20 
percent and say undoable.  Because we recognize stability is the trump factor here. It 
is. 

Paul Ehret (unintelligible) that point is.  Sometimes the devil is in the details.  I mean, you read 
that and it, it you go well okay now you got a point, what do you do with that?  That’s 
the reason why I mentioned it.  I, I want to make sure that there was an understanding 
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or provision while we can handle that and this is how we handle that. 
Bill Winters Yeah (unintelligible). But the (unintelligible) point is what we saw is, we saw a point 

(unintelligible) throwed in the gates of valley fill and walked away from it. 
Paul Ehret I, I know that. 
Bill Winters (unintelligible) that’s what we’re tryin to get at here.  So… 
Diane 
Shawley 

Un  the elevation of the (unintelligible) graded area at any point may not deviate from 
the pre-mining elevation by plus or minus 20 percent of the difference between the 
pre-mining surface elevation and (unintelligible) of the mine.  It’s not saying the 
difference between that elevation, the difference is the between it.  Okay?  
(unintelligible) the exact elevation, the difference is between the two. 

Bill Winters The change in elevation. 
Diane 
Shawley 

With allowances for minor shift in the location for pre-mining features and land 
forming are provided blah blah blah in the chapter.  So it is allowing for for minor 
shift and differences. 

Bill Winters Correct. 
Various (unintelligible) 
Bill Winters (13:54) Right. If you take off a hundred feet,  you have to put eighty of it back.   
Diane 
Shawley 

It is it is allowing allowances for those kinds of things. 

Bill Winters Yeah. 
Steve 
Gardner 

What you just read, didn’t it say that it say it had to be (unintelligible) mine?   

Diane 
Shawley 

Yes. 

Steve 
Gardner 

Okay. 

Diane 
Shawley 

Yeah, from the lowest (unintelligible) mine to the pre-surface elevation.  Pre-mining 
surface elevation.  But, not the actual elevation number, it’s the differences between 
them.  So if you, you know, if you exact stacked it a hundred feet and before it was 
120 feet, you’re within compliance.  But, it’s not really an elevation per se.  It’s a 
difference in elevation.  (unintelligible) they’ll build a change and that’s pretty 
important.  (unintelligible)  

Paul Ehret (unintelligible) but the dragging  criteria (unintelligible). Correct. 
Diane 
Shawley 

Absolutely.  There’s also allowances in there for habitat.  You can do the habitat, 
habitat enhancement.  So, you could you could put in a creative bluff or some part of 
a, you know, bird habitat.  That allowance is in there.  It also makes allowance for 
shift in the mining sequence.  You know, you’re going to have to shift where the, 
where that peak was.  It may not be exactly the same spot. But, because of the way 
your material was handled.  That peak’s gonna be shifted a certain distance.  That’s 
allowed as well.  That make any sense? 

John 
Morgan 

Bill, can I be a trouble maker here a little bit.  But, I think we’re getting bogged down 
in the rule. 

Diane 
Shawley 

Yeah. 

Bill Winters (unintelligible) 
John 
Morgan 

And, and I think, if you go back to (unintelligible) going back to Jose’s point of why 
we’ve really got a meeting today is that you have a problem with the EIS.  And even 
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though I really appreciate discussions about nuances of the rule. It doesn’t really get 
us anywhere on solving the deadline which we’re facing on the 23d.  I mean, you 
know, we’ve got a group of people here who are (unintelligible) talking about we 
might be (unintelligible) really more beneficial trying to say skipping to where you 
were, how do we get to chapter three and chapter four or what are these bridging 
elements? 

Bill Winters Well… 
John 
Morgan 

We’ve… 

Bill Go ahead. 
John 
Morgan 

We’ve got four other rule, four other alternatives out there. Three other alternatives, . 
two, three and four.  And, we haven’t got time to do this level of analysis, we don’t 
have  (unintelligible) prepared other ones and we may be, we might settle something if 
something similar to this based on Chapter 2 what we need to producing and get to 
that discussion.  That would give us a lot more value (unintelligible) than meeting 
some deadlines. 

Bill Winters Well.  The only, the only thing that I would say exception to that is I see how the 4.7 
in the appendix L, some of the nuances that we are talking about were manifested in 
the assumption that went into the numbers and (unintelligible) be beneficial, but I do 
agree with you to say we are getting a little too far down in the weeds.  What my 
global thought here was to run through these, discuss em, (unintelligible) What we’re 
getting to is in the weeds too far.   

Unknown Yeah 
Jose Sosa (unintelligible) You have slated an hour for (unintelligible), so.   
Bill Winters Yeah.  The reason (unintelligible) highlight three more.  When we spend the next 20 

minutes and just run through these.  Okay?  So… 
John 
Morgan 

(unintelligible) every time (unintelligible) you should be comparing Chapter 2 because 
that’s where the linkage is to it.  Chapter 2 is the accrual section which 
(unintelligible).  Chapter 2 is the foundation for everything in the EIS. 

David Bell And, and let me just add to that because I just found the problem.  Meaning Chapter 2 
now has to be scrapped because of what we’re reading here.  Because of what the rule 
now says.  One, one very specific example, Chapter 2 this is the version that John 
Craynon gave back to us with the OSMs final letter (unintelligible)  Chapter, it’s the 
Alternative 5 descriptions.  Okay?  Alternative 5 would not impose a ban on activities 
within a hundred feet of the stream as would Alternative number 2’s ecological 
function.  Now that’s not true. 

Diane 
Shawley 

Some of that some of that stuff in there did not make sense.   

David Bell That, first of all (unintelligible) is not true.  Right?   
Unknown Right. 
David Bell Alternative 5 would not impose a ban on activities within a hundred feet of a stream.  

According to this document, the first sentence is activities in or near prohibit mining 
related activities in or within a hundred feet of a perennial or intermittent stream.  
Unless, so then this doesn’t tell the story and it’s misleading that the description of 
Alternative 5.  

Bill Winters (unintelligible) David. It does not prohibit mining in in the stream buffer zone.  
David Bell Do you think that’s an accurate representation of your… 
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Various Yes. 
John 
Morgan 

I think there is one which is totally wrong which is the prohibition on mountaintop 
removal.  

Various Yes. 
Bill Winters That would require a statutory change, but that’s Congress, that’s not us.   
Various (unintelligible) 
Diane 
Shawley 

No, no, no, no.  What this says is in a steep slope variance in AOC, you cannot put 
spoil material in a perennial or intermittent stream.  That’s all that says.  You can get a 
variance in steep slope  mining.  You just can’t purposely put extra spoil in a stream. 

John 
Morgan 

Which (unintelligible). 

Diane 
Shawley 

All the, that’s not mountain top mining.  That’s that’s steep slope. 

Paul Ehret You could have, I mean you could, you could, you could have other places where you 
could put the spoil I think, I,  I,  I think the one concession would be, and I think 
(unintelligible)  a good thing is, is, is have Lois, Lois knows the rule.  Now that’s 
where I struggle sometimes is exactly what the rule says.  That’s ,I would say having 
Lois work with us and Jeff scrubbing Chapter 2. Because he knows the rule I almost, I 
mean, better than anybody.  And if she can…. 

Bill Winters Okay.  But, you guys understand what’s going on here?  You seem to want to move 
right on or move on, but do you understand the assumptions that you guys made 
would underlie all the foundation of all the numbers that were generated.  There’s 
some interpretation differences, let’s just say, that need to be reconciled because if we 
don’t fix those and you go on with your analysis here same things as there, we’re 
gonna end up at the end of day with something (unintelligible) Well I understand this 
is painful.  I get it.  I get it.  But from one standpoint, we just got beat up over 
numbers that were released that we think are flawed.  And we think they’re flawed 
because of this discussion we’re having right now.   

Various (unintelligible) 
 But, I think what we’re doin is walkin through here and identifying areas in Chapter 2 

that might need to be revisited.   
John 
Morgan 

I don’t really know that Chapter 2 was (unintelligible). 

Joe Zaluski That’s right 
Steve 
Gardner 

And if the numbers are flawed they’re flawed because we were misled.  Out of the 
(unintelligible). 

Diane 
Shawley 

Yeah. Yeah. 

Bill Winters But get all that.  
Paul Ehret (unintelligible).  What I’m I I the last time I read Chapter 2 I thought it needed 

tweaking.  And, Other than that I thought it was a good foundation.  I haven’t read I 
haven’t read the latest version, so I maybe it’s diverted further away…. 

Josh Jenkins (unintelligible) And maybe but we need to (unintelligible) our, how we interpret it. 
Paul Ehret Yeah. And, that may well be. 
Bill Winters Okay. 
Paul Ehret Okay. Enough said. 
Various (unintelligible)  
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Bill Winters (unintelligible) three more you can do in (unintelligible) minutes. 
Steve 
Gardner 

Where are we? 

Bill Winters We’re on number 9.  AOC (unintelligible).  
Steve 
Gardner 

Did we finish 8?   

Bill Winters (unintelligible) 
Steve 
Gardner 

Okay 

Bill Winters Well we’re gonna do it. (unintelligible) 
Steve 
Gardner 

Okay 

Bill Winters (unintelligible) I’m tryin to get across with the rule.  That’s why most of these things 
are very concise which is the purpose that what we’re tryin to get across.  And, I think 
the importance of that is, that there’s issues that are not quite (unintelligible) 
Chapter 2 in (unintelligible) seems to be made (unintelligible) Because that underlies, 
this underlies everything else that comes after it. It just does.  

David Bell That’s why that’s why when you do an EIS you usually (unintelligible). Chapter 1, 
purpose and need, Chapter 2 with description of (unintelligible) and alternatives . 

Bill Winters Here’s the deal, Dave.  We would’ve had this same discussion.  I guarantee it.  We 
would have.  Okay.  Number nine, exceptions to AOCs.  (unintelligible) 

Diane 
Shawley 

To make a little more restrictive language, to ensure that postmining land use is 
successfully implemented. To make sure that there is no difference between 
environmental impacts (unintelligible) AOC. And, to ensure that there’s 
(unintelligible) well that goes back to no additional flooding or no additional to the 
hydrologic balance.  That’s pretty much why we’re doing it.  Most of the language in 
this is already in SMCRA to a large extent.  You know,  you’re going to see 
differences that we’ve added.  But the peak of variance is  probably the one that has 
gotten more restrictive.  And, there’s two of those, the one we already talked about 
was that you can’t (unintelligible) the variance in peaks quote mining and 
(unintelligible) streams you can’t (unintelligible) the ephemeral streams. That’s not 
change but perennial and intermittent are  changed for that particular site.  The other 
thing includes, you are gonna get (unintelligible) variances if the impact actually 
happens less than it would have been had gone back to AOC.  Those are the two big 
ones for steep slope variances. 

Bill Winters Okay. Did you understand the big purpose of what we’re  telling you (unintelligible) 
here is .  We’re tryin to say, if you come up with a postmining land use  change as 
manifested in AOC, it’s gotta be achievable, feasible the whole deal.  

Diane 
Shawley 

And if it isn’t, then you have to (unintelligible) to make it go back to the AOC. 

David Bell This AOC, is this AOC section  is only applicable to mountaintop removal mining? 
Diane 
Shawley 

No.  There’s steep slope and mountain top…. 

David Bell I’m sorry. And, steep slope? 
Diane 
Shawley 

Yes. 

David Bell That’s it. So, original contour doesn’t apply to flat land.   
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Bill Nope.  AOC… 
David Bell If you make a hole… 
Bill Winters AOC always applies. 
Various (unintelligible) 
Bill Winters This is just a variance from AOC. 
Paul Ehret The Appalachian region (unintelligible) 
David Bell Okay.  I just I don’t know I don’t know the mining aspect of this. So, it doesn’t apply 

out in Wyoming.   
Diane 
Shawley 

No. 

David Bell Where it’s flat. 
Paul Ehret Variances don’t, AOC does. 
Unknown Right. 
Paul Ehret You can’t get any variance for AOC in Wyoming. 
Diane 
Shawley 

Yeah. Un Unless that’s a different postmining area (unintelligible) 

Paul Ehret I don’t, I don’t know, I don’t know how. They don’t have they don’t have a mountain 
top. 

Diane 
Shawley 

Where they have two slopes. 

Bill Winters They can do AOC.  Yeah there’s some issues out there. But, in general to your 
comment, David, AOC does apply everywhere.  Yes.  AOC variance may not.  May 
not. May not. 

John 
Morgan 

(unintelligible) change from the AOC?  

Unknown That’s most of your postmining land use change. 
John 
Morgan 

(unintelligible) exception for AOC. 

Unknown (unintelligible) they work hand in hand 
Diane 
Shawley 

And they’ll have to be changed 

Various (unintelligible) 
Paul Ehret I’m not, I, personally I’m not sure that I agree that the existence of (unintelligible) has 

to be a variance from AOC. (unintelligible) 
Diane 
Shawley 

(unintelligible) And they come under some other (unintelligible) 

Bill Winters This may. I’m with you, Paul, it may.  But, I, I see that as a postmining land use 
change, not necessarily an AOC change. 

Paul Ehret Well, it is a post mining land use change. (unintelligible) postmining land use.  
Diane 
Shawley 

(unintelligible) comment after recreational blah blah blah. 

Paul Ehret Un We’re venting, we’re sayin we’re we need to move on.  So. 
Bill Winters Yes.  Okay 
Paul Ehret All right. 
Bill Winters Okay.  Re-vegetation and soil management. 
Unknown This one, one point I want to make before we get into this is that these, when you look 

at the impact of that rule the number and location of mountaintop removal variances 
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(unintelligible) not like it (unintelligible) and a number of them might be granted 
(unintelligible) regulatory program or even information that we have  and I actually 
start talking about the costs and benefits of the rule (unintelligible) understand there’s 
a very limited number of those that are actually granted. It’s not a large area 
(unintelligible) 

Bill Winters (unintelligible). Re-vegetation and soil management. Most of these are geared towards 
protecting long term loss of forest and/or the ecosystem.  That’s, that’s kind of what 
these are all aimed at.  And, this is wildlife enhancement and I think that we’ve 
already talked about this.  What we’re talkin about here is to say, help us offset the 
impacts of your operation.  The second thing in here is to say that there is an 
(unintelligible) of high quality value (unintelligible) aquatic ecosystems.  There may 
may be, may be (unintelligible).  May.  We don’t see that as a large whole wholesale 
thing.  If you’re talking about it.  If you’re gonna propose a mine through a stream 
with twenty seven species of rare and endangered mussels,  I mean, you got other 
issues other than that (unintelligible).  We kinda opened the door and said take 
regulatory (unintelligible) can identify those up front. (unintelligible) 

Paul Ehret Not mandatory.  It’s up to the RA. 
Bill Winters Yes.  (unintelligible) them not tellin them. But, we are allowing them to do that 

because some states, let’s back up one second.  Some states have laws on the books 
that say they can be no more stringent than SMCRA.  Well SMCRA gives the 
authority to states to come up with certain aspects rather than repeal theirs.  And so if 
you have a state law that you can’t come with any more stringent than SMCRA, then 
SMCRA goes (unintelligible) define material damage, you’re kinda caught.  So we 
took the fact (unintelligible) that okay, we’ll be the bad person.  We’ll give you the 
minimal (unintelligible).  Blame it on us.  But here’s the minimum (unintelligible).  
This is aimed at that same purpose.   

Unknown Then this is another one of those examples where the enhancement that needs to be 
done in the case of watershed or no watershed of the operation. The offset impacts 
may also be done under 404 and so we’re asking for comments on whether or not 
those litigations under 404 were actually (unintelligible) depends on each permit.  You 
know, I mean, you gotta offset each impact obviously. 

Bill Winters Yeah.  We’re into miscellaneous things on page 20.  (unintelligible) finish up 
(unintelligible).There’s a requirement in there to do what would be called a 
(unintelligible) runoff analysis and this is directly linked to language in SMCRA’s 
(unintelligible).  The proposed site they’ll do an analysis of the flooding protection.  A 
lot of states, they’ll do that.  So we put (unintelligible) okay we need to come up with 
a plan that shows us how you’re gonna prevent flooding.  (unintelligible) One of the 
other requirements was to have a the functionality of your surface water drainage 
control system after every significant precipitation event.  And this is gonna be our 
comment to (unintelligible) significant precipitation event.  We’re sayin you’re the 
RA, you tell us.   

Diane 
Shawley 

Well we, we describe a little bit of what it is in the preamble.  What we think it is and 
why it’s different across the country. 

Bill Winters Yeah, but they’re, they’re gonna wanna know.  They’re gonna say it’s just our opinion 
of 24 hour, hundred year, (unintelligible) three inches.  We’re saying you tell us.  
Maybe you wanna make it a thousand year event.  I mean, you tell us.   

Unknown Two year event, which is about right.   
Bill Winters Okay.  The next one is the whole coordination thing.  And, that doesn’t seem to have 
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garnered a lot of press and it should because having done (unintelligible) there are  
some unrecognized benefits to the industry and the states that go undone.  And it’s, it 
boils down to two main issues.  Samples.  We find that we have (unintelligible) on 
different dates for the same parameters.  Conflicts.  We find that the SMCRA permit 
we finish up the SMCRA permit to go through the 404 process and the 404 folks make 
changes to it.  Should be picked up on a SMCRA permit itself.  And I guarantee you 
there’s lots of permits that there’s conflicts between clean water act folks,  either 402 
or 404 and SMCRA and nobody’s workin and frankly I don’t think anybody cares.  
But I guarantee you some of the conflicts are substantial.  But, we’re sayin hey work 
with your folks.  Electronic format may have by itself (unintelligible).  The whole 
trust fund thing.  Again this is back when some states have laws on the books that say 
hey come up with some funny mechanism or you shall submit bonds or they’ll have 
maybe nothing on the book.  What we’re saying is we are allowing trust funds.  An 
income bearing financial vehicle to fund perpetual treatment obligations.  They are 
significantly cheaper when bought in most cases.  Basically what we’re sayin is, O.K., 
SMCRA will officially recognize it because some states say we don’t officially 
recognize them and I have a state law on the books that says I can’t do that so we have 
officially recognized trust funds.   

Paul Ehret (unintelligible) Bill, one thing on that and that’s just it says here requires the 
establishment.  You, you didn’t say requires.  You, you indicated it that allows them.  
There’s a difference between allow, and SMCRA allows for it, or SMCRA requires it.  
Which is it?  It varies and that’s a huge difference.  

Bill Winters Well, (unintelligible) both fits.  We’re required to establish a trust fund or annuity to 
provide financial incentive.  What we’re saying is, if you have postmining discharges, 
you shall come up with some way to fix it.  Because we have some states on the books 
that, that said well we got no way to do em.  We have no way of collecting the bond or 
we can’t address that.  

Unknown Keep in mind it doesn’t that’s not the only way they can do it.  They can already 
already (unintelligible) if they if they choose to do that.  This is not, this is not limited 
(unintelligible) take care of the (unintelligible). 

Joe Zaluski The requirement is you have to have a method . 
Unknown Right. 
Joe Zaluski To take care of long term (unintelligible).   That is required. 
Unknown Right. 
Bill Winters That’s why I said first (unintelligible). 
Unknown Right. 
Bill Winters Trust fund or annuity. Someway.  Someway to (unintelligible) them.. 
Paul Ehret Allowing for them, like I say allowing for them And requiring some mechanism for 

long term discharge is, O.K., required. 
Unknown (unintelligible) No new obligation they already have (unintelligible) long term 

discharge.  Been that way for years.  Already clean up on (unintelligible) or just 
allowing for another mechanism for them to take care of the long term creeping cost.  

Unknown Okay. 
Unknown In (unintelligible) states. 
Bill Winters Un language in here that says changes to postmining land use, which kind of goes 

back to your discussion, John, on (unintelligible) thing.  It it (unintelligible) that’s 
gotta be achievable and feasible.  I think SMCRA says that.  And my classic example 
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is (unintelligible).  This is (unintelligible) they’re gonna change the postmining land 
use into kind of industrial postmining land use. It never happens.  We’re putting 
language in there to say okay help us out here.  You gotta have something that’s 
obtainable. That kinda rolls into the next bullet, as well.  (unintelligible) to sayin 
whatever your postmining land use is can’t conflict with what’s in the clean water act.  
(unintelligible) but it’s an example of (unintelligible).  The next bullet kind of does the 
same thing on (unintelligible) language.  It says we protect if we propose it it has to be 
achievable.  Doable and  achievable.  Now what’s the last one here? 

Unknown Oh, that’s where you leave leave the coal (unintelligible) low and (unintelligible) wrap 
around status 

Bill Winters Okay.  Same thing.  It’s the same thing.  If these last four or five are all related to 
postmining land uses and it all goes back to, there are some abuses goin on right now 
(unintelligible) can’t be any worse than SMCRA and SMCRA doesn’t definitively 
say.  Well it does now. 

Unknown Un  that structure at four thousand dollars an acre we want (unintelligible). 
Bill Winters Nope. 
Unknown (unintelligible) 
Bill Winters Well, If they’re not gonna use it, we don’t want it there at all. 
Unknown I know. 
Bill Winters So, the last bullet adds some clarification to identify alternative water sources and 

replacement.  Now what we see in permit frankly is statements that say, yeah, we’ll 
replace the water. That’s nice, but if it’s not feasible or there’s no water source to 
replace it with or the public utility doesn’t have a capacity,  a, a, the consumer’s kind 
of SOL on that process.  So, we’ve (unintelligible) clarification there (unintelligible).  
If you’re gonna tell us you’re gonna impact water supplies you’re gonna propose an 
alternative.  Give us some specifics.  

Unknown (unintelligible) 
Bill Winters To be sure it’s feasible. 
David Bell (unintelligible) But Bill, how do these miscellaneous elements that are part of the rule-

making relate to any EIS analysis and the RIA?   
Bill Winters That’s a good question, Dave, and I think that as they relate to the elements that 

you’ve laid out.  The elements that are laid out in the EIS.  If the (unintelligible) 
impacts and I would think would probably need to consider that, but in (unintelligible) 
this and miscellaneous ones, I don’t think they’re gonna have a direct impact.  But, 
wanted you to understand the (unintelligible).   

David Bell So. Okay.  So we don’t need to analyze them in Alternative 5.  We don’t need to 
include them as part of a cost benefit analysis in the RIA.  And we’re certainly not 
going to go and try to find corresponding parallels for the other three alternatives. 

Bill Winters I, I would say then, Ed, is the impact your analysis of existing elements.  Not the one 
keeps coming to my mind is clean water act and that type of thing.  If (unintelligible) 
clean water act, we don’t see it as a separate cost involved in the other elements. 

David Bell Yeah.  It sort of relates back to the one we talked about before where John raised the 
question of whether we could consider the fact that it’s already being regulated under 
another… 

Bill Winters Correct. 
David Bell  (unintelligible).  So that one, that one I could see. And, when, when we were there 

and you said well we’ll defer that to the miscellaneous provisions, I thought well 
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okay. But the other… 
 (47:11) End of Transcript 
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David Bell And when, when we were there and you said, well, defer that to the miscellaneous 

provision I though well okay.  But, the other ones. 
Bill Winters The underlying, the underlying assumptions, I mean, like if you’re thinking about 

AOC variances and you’re thinking through scenarios and lending a postmining 
land use thing, then there’s a couple of miscellaneous post-mining land use things 
that you kind of  need to keep in mind.  It may or may not impact it.  And it impacts 
the ones that you have laid out.  (Unintelligible) me to be at least aware of what 
they were.  That’s why we spent 15 minutes on it.  So, if it doesn’t impact the 
elements, don’t worry about it. 

Unknown Does flooding impact the, the material damage to the hydrologic balance? Is it 
related? 

Bill Winters Could.  
Diane Shawley All right.  So let me, let me understand your question, Dave.  Are you saying that 

what we’ve laid out here, how does that impact your chapters? Four? Right? And 
all through the RIA.  That was your question. 

David Bell The chapter.  Well, Chapter 4, Chapter 2. 
Diane Shawley Okay. 
David Bell Yeah.  Because the of, the except (unintelligible) changes from the current… 
Diane Shawley All right. 
David Bell You know. 
Diane Shawley Is that from my work in Chapter 2? And how can we reconcile… 
David Bell Yes. 
Diane Shawley That change if anything needs to be changed. 
David Bell Right. 
Diane Shawley Because it’s a significant departure from our rule, then I think we have to change 

Chapter 2.  
jj Yes.  It would be a valid point if you would, if  you would weigh the, at least right 

now as it is written it’s almost, you know, gotta in a provision and these 
miscellaneous provisions appear to have the same weight as, you know ,one 
through eleven or whatever 

Bill Winters Let’s do this.  Everybody pull out a pen.  Let’s do a lineup (unintelligible).  Page 
20.  Page 20.  Draw a line.  Okay. Yeah.  Yeah I’m gonna make this as easy as I 
can here.  Let’s draw a line above miscellaneous.  Un  two is everything up to 
miscellaneous.  Do we agree on that?  That’s what you guys (unintelligible).  I’m 
asking a question.  Is that true? 

Various Yes 
Bill Winters Okay. 
Unknown Everything up to…  
David Bell Well as it currently stands, but I guess you know… 
Bill Winters Wait wait wait I’m goin there Dave.   
David Bell Okay.  Okay.   
Bill Winters Miscellaneous stuff is (unintelligible) if you choose to forget it and not remember it 

okay.  I mean I couldn’t make this anymore simple.   
z Or miscellaneous … 
Various (unintelligible) 
Bill Winters That’s one thing. 
Liz Now can I list (unintelligible) financial insurance (unintelligible) and those four 
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Edmundson elements…  
David Bell That was part of it yeah.  We, we said if they didn’t have an environmental impact 

they therefore weren’t going to be subject to further analysis.   
Unknown (unintelligible)  
David Bell So, we, we mentioned that, at some point 
Unknown (unintelligible) 
John Maxwell Beginning of Chapter 2 
Diane Shawley Yeah 
David Bell Yeah.  So I’m, I, I mean I want to be intellectually honest about this if you’re 

addressing it in the rule-making and this is in the EIS on the rule making without, 
you know.  Is there a broad and (unintelligible) concept that we can stick them 
under.  That, that was the purpose of the 11 principal elements or 15, was to fit 
every provision of the rule under something and then find a parallel in each of the 
supported alternatives that which the range.  The reasonable range.  So, I see the 
clean water acts one.  I see financial assurance one.  But couple of these other ones, 
you know, I asked you guys who are experts and they fairly set within under the, 
the principal elements.  I mean the fact that you classified them as miscellaneous.  
If they fit either one or the others let’s put them there.   

Bill Winters If that affected the fit that, that’s (unintelligible) fit.  Okay.  Cause I said some of 
you some of it you got (unintelligible). 

Liz 
Edmundson 

I don’t know that if you can (unintelligible) corresponding then (unintelligible)  

Unknown (unintelligible) 
Liz 
Edmundson 

If you’re go an talk about our I mean I don’t know it something if you’re gonna 
(unintelligible) all kind of (unintelligible) that is in this (unintelligible) 

Bill Winters Why would we do that?  At this point. 
Liz 
Edmundson 

(unintelligible) 

David Bell So, does any, does Alternative 5 as currently written talk about surface water 
control planning?  I mean environmental impact (unintelligible).  

Bill Winters Okay. 
David Bell I don’t think it does. 
 (unintelligible) 
Bill Winters Let’s go to lunch 
Diane Shawley Yeah. Lois, Lois knows, I mean, in which of the (unintelligible). So, Lois will work 

with Jeff.  If there seems to be a fatal flaw then let’s discuss it.  If it’s a minor thing 
or if it’s broad enough that everything is got the umbrella you’re looking for then it 
should be… 

Paul Ehert I think, I think these are (unintelligible) change from the way things are done 
mostly under Alternative 1.  So, I think that if, if if we’re gonna be discussing 
Alternative 1 because it’s a change, I think you need, you need, you need to to do 
that.  You could hypothetically say that, well we’re not going to make any changes 
in these parameters for a, for 1, 2, 3, and 4, but in 5 we’re going to.  In other words 
we’re gonna it’s, it’s, it’s a we’re not gonna change anything under those 
alternatives, but these are proposing changes from the way SMCRA requires now.  
So I would say, you know, you gotta talk about em someplace.   

Various (unintelligible)  
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Bill Winters Without the coordination 
David Bell Let’s think about that 
 General discussion about lunch. 
 (09:45) End of recording 
 



Mtg 02-10-11, Part 02c 
 

  1 

Bill Winters (Unintelligible) on it, now for those of you wondering.  If you look at the agenda 
(unintelligible) everybody with me? Activities in or near streams. This is part of the 
stream buffer zone rule didn’t get incorporated in here.  But what this did we needed 
to have some; we need to look at what’s going on inside the stream buffer zone.  And 
that’s in essence what the 2008 stream buffer zone rule was.  So what we need here is 
we said, we need to see better analysis of what happened inside a hundred feet on each 
side of the stream. 

David Bell Hey, Bill,  is, is the black mark highlighting or strikeout?   
Bill Winters We’re hiding that from you, Dave. I’d say… 
David Bell We couldn’t tell 
Bill Winters I’d say we’re highlighting 
David Bell It’s a highlight 
Bill Winters It was a highlight.  We’ll give you one. 
David Bell Okay. 
Unknown Redacted. 
Stephanie 
Varvell 

We were trying to save the government money so we didn’t print them all in color. 

Bill Winters We knew you were keeping track, Dave.  
David Bell I just want to know what I was missing. 
Various (unintelligible) 
Stephanie 
Varvell 

There you go.  We were practicing not to not having money for printing 

Bill Winters Okay.  So contrary to what some might believe.  And contrary to what some of them 
are (unintelligible) want us to do. This is not a prohibition against mining, filling, or 
anything in the stream buffer zone.  It is not.  Now when you read the reg, it says, you 
shall not mine inside the stream buffer zone blah, blah, blah, blah except if and it’s the 
except if that you got to look at.  Cause when you dig into this you’ll see that there are 
folks that think that in 1983 we prohibited mining inside the stream buffer zone rule, 
which is absolutely false.  SMCRA is not written that way. We have no ability to say 
(unintelligible).  What we do have the ability to do is force you to evaluate thoroughly 
what you’re going to do inside the stream buffer zone rule.  Inside the stream buffer 
zone.  That’s what this is.  So this is where the alternatives analysis comes from.  Fill 
minimization’s part of that it’s the whole deal.  The global standpoint is what do you 
do inside the stream buffer zone; what are your alternatives?  Is this, can we do this 
anyplace else? In another way? Can we minimize the footprint?  It’s a conversation, a 
technical conversation between the operator and the miner.  Or the operator and state 
regulatory authority.  And that is in the form of an alternatives analysis.  What am I 
missing here, Lois? 

Unknown (unintelligible) 
Bill Winters Okay.  The other provision here is there’s a section in SMCRA that has been 

overlooked a long time and it says that where practicable or where possible you shall 
do some enhancement.  We have picked up on that here and said, okay if we’re going 
to do impact inside the stream buffer zone, we want to see you offset or attempt to 
offset or try to offset your impacts as an enhancement.  This happens every day.  A lot 
of mining operators get into areas and there’s some pre-law mining, some issue and 
frankly, they fix a lot of them while they’re there.  And for some reason they don’t 
seem to call attention to that, which I don’t understand.  I,I can tell you Tennessee 
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that’s the only way they’re allowed to do streams is if they’re fixin it.  If it’s a virgin 
stream they ain’t goin there.  But that seems to never get any press.  We get miles and 
miles and miles of high wall reclaimed that way.  That is considered and 
enhancement.  If there is nothing like that to fix, then we won’t have a discussion on 
what can you do.  But, it’s to say, it’s a feature to say okay, if you’re gonna fill a 
thousand feet of stream, help us offset.  It can work in conjunction, as Diane said, with 
world (unintelligible) require you to do something?  We’re not telling you to do 
anything over and above that.  It, in all likelihood what they do for 404 will satisfy our 
enhancement (unintelligible).  We’re not asking them to do anything anything extra.   

John 
Morgan 

Can you discuss a little bit, Bill,  your feelings on mining, let’s say in the Midwest 
where you would be mining through streams and groundwaters and depressed, due to 
comingling aquifers, about changing the flow from a perennial or intermittent flow to 
an ephemeral flow as a result of the mining.  

Bill Winters Okay.  That’s a problem.  Let’s start (unintelligible) that  in the global context.  Okay?  
I would argue that SMACRA has always had the ability to vary the stream buffer zone 
to whatever seemed reasonable.  Because you can’t look at the stream buffer zone in 
isolation of the hydrologic impacts that you’re about to impart to the system.  Okay?  
So, if for instance we look at it and you proposed a hundred foot barrier.  Okay.  
We’re not even goin in that hundred foot buffer zone. But we look at the conditions in 
the hydrologic condition that surround and we say, dude, if you stay at a hundred feet, 
you’re still gonna take the stream from perennial to intermittent, or from intermittent 
to ephemeral. How are we saving the use of that stream?  And the idea is we are not.  
So, that would be considered material damage.  That’s where we open up the permit 
and say okay you propose a hundred foot buffer zone.  We, for whatever analysis 
reasons that we deemed appropriate, we think you need to stay at 400 feet away from 
that stream.  I personally have done that.  I can’t speak for the rest of the world, but if 
we do this just because you draw a hundred foot line around a stream, doesn’t not 
mean that that’s carved in stone.  That’s where we start.  The hundred foot line says if 
you want to go inside that, you tell me (unintelligible) a permit.  But, that is the 
beginning of the discussion to say we got an alternatives analysis you gotta do plus 
you still have the hydrologic investigation to say, are you gonna impact that stream by 
coming within a hundred feet? So, it’s two kind of separate issues that are linked 
maybe through his reg.  To me, the hydrologic evaluation trumps everything else on 
the plan.   

John 
Morgan 

I mean just (unintelligible) evaluation going back to the issue where which rules have 
the most effect on the industry on production?  I think that these (unintelligible) of 
mining in on the streams and changing in the function of the stream is probably the 
one which will have most impact.  You know. Within the stream buffer zone where 
you’re not mining through it in Appalachia, but less of a problem (unintelligible), it’s 
going to be a bigger problem if you go in the Midwest or the west. 

Bill Winters Because of the way they mine basically. (unintelligible) permit a stream cross 
(unintelligible) diagonal may go across it? 

John 
Morgan 

Yeah, I mean, think of Texas. I mean when you’re mining through a stream system 
there.  If you mine though, you can’t replace (unintelligible) there is no capacity of the 
stream to carry water.  Even if you left it, as you said, in the stream buffer zone you 
still depressed the water table surrounding. (unintelligible) 

Bill Winters Yeah.  Basically you change the conductivity and storativity such as that delta h drops 
(unintelligible) in the bottom of the stream. 
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John 
Morgan 

Yeah. So that’s why I think this could have the most significant impact as the rule. 

Bill Winters Why would why would that not why would that not have an impact now, John?  I 
would (unintelligible). Why would that have impact now?  Because they’re not doin 
it.   

John 
Morgan 

Because unfortunately turn the tables back on you and say as a regulatory agency I 
think have (unintelligible) permits where it was raised as an issue (unintelligible). 

Bill Winters O.K. 
John 
Morgan 

And, so I mean the issue about the ability to restore the stream to its previous function 
has not carried weight in previous permitting actions.  But as for oversight or the RIA, 
But… 

Bill Winters (08:06) Well, if it’s important for you to characterize your assumptions to do that, 
that’s where I think we’ll need to… The discussion that Steve and I were having about 
long wall mining.  Okay let’s assume a hundred foot buffer zone and what are you 
qualifiers to that? And I think it’s O.K. to say in specific regions here’s the issue.  
That’s why I kind a like the way you guys broke it up into regions cause things are, 
from the look for the most part rather homogenous.  If you agree.  Now we may differ 
in between northern App and central App.  We get that. But predensity is still one 
draft (unintelligible). . 

Diane 
Shawley 

Right.  And, but also keep in… It sounded like from the example you gave, John, that 
the current regulation, if it were applied to that particular permit it may have been the 
the mine planning may have had to be changed because of the…  

John 
Morgan 

It was challenged, but still issued. 

Diane 
Shawley 

Right, but… 

John 
Morgan 

So… 

 Yeah.  I think this sort of gets us back to the baseline being what’s in 30 CFR and if 
there’s a question about how that’s interpreted, that’s appropriate for OSM to to 
explain.  But, we still as a baseline, we’re still using 30 CFR whether or not the RAs 
are com, are, are complying with it. Because as of you know as as our analysis as a 
federal rule, we’re looking at the difference between what’s on the books and what’s 
proposed to be changed and the alternatives.  And just, I when, I we discussed that in 
our last meeting and and I felt so sure that that was the right way to go, but I also 
talked with, after that, talked with the DOJ lawyers who are in the process of trying to 
defend NEPA analysis with the 2008 rule and and said really, you know, what is are 
we correct that this is the baseline it is what’s in CFR and they said yes, it is correct.  
In their view.  So if DOJ agrees with the approach, then we know that they’ll, they’ll 
be there to defend us once we get sued on  this. But, in but, in any event that is the 
correct answer that’s where we should be. That should be our starting point if there’re 
permits out there that are outliers in that arguably didn’t comply with 30 CFR, then 
then I, I don’t know if you if it’s a side discussion but it’s definitely not a 
consideration. 

Bill Winters Not the driving force. 
Diane 
Shawley 

It’s not the driving..  

Bill Winters It’s a side it’s a side discussion.  (unintelligible) EPA with CEQ guidance put out a 
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document called Economic Analysis or Economic, yeah, Economic Analysis.  And, 
there’s not much in there that’s bolded. Interestingly, one of the statements in there 
that’s bolded is “you shall assume compliance with the rules it under consideration.”  I 
mean it ,it’s in bold letters.  I can show you in a copy of  electronic documents.  We 
have to go down that road.  We have to. 

Diane 
Shawley 

It, and it, it cuts both ways. Because if you’re looking at benefits as well if you’re 
looking at your status quo, your baseline that you’ve established for the study, which 
may mean that it won’t be that the benefit side of things won’t be as dramatic.  But, 
you know we need we have to be consistent.  

Unknown If, if, I if I could offer , I think I’m not exactly sure of the, the circumstances that 
you’re talking about but I, I you know I think you could speculate that the new rule 
may address the issue of Texas where the current one doesn’t from the standpoint of a, 
a the lack of definition of a damages hydrologic balance. That, that’s, that’s it’s 
essential, I don’t know, it’s essentially undefined so it’s up to a subjective point of 
view as to what it is.  I would assume that either, either the State of Texas or the 
hearing officer, I don’t know exactly how far that went, said that, you know ,agreed 
with it there was not damage to the hydrologic balance in the State of Texas.  I think 
pragmatically, the issue I think John’s talking about which may in fact be a problem in 
seemingly larger area mines in in flatter terrain, is the fact that they don’t have excess 
spoil. They, they, they, they place all the spoil within the area that’s mined. What that 
al actually gets you is an elevated land surface.  You get balking from the from the 
spoils so it’s not you know the, the, the concern in Appalachia is, you know, the 
mountains are being reduced they’re not as high as they were.  Well that’s not the 
problem in in the Midwest and the Continent.  The surfaces are actually higher than 
they used to be. So what you’ve got is you got a water table issue and you got to a 
land surface that’s higher than it was formerly.  If you have to get down to the water 
table which you would have to, to recreate a perennial stream.  The problem is, is you 
may in, had may in fact have a (unintelligible) problem. Because you’ve got an 
elevated land surface and differentially speaking between where your water is and the 
top of the land surface creates a rather, it is it is a steep gradient therefore how do you 
dispose of your spoil or place your spoil so that it’s an AOC?   

Bill Winters But see, this rule (unintelligible) by that because we’re saying an AOC that you can go 
higher. 

Unknown Well, yeah.  I know that but I mean you still if, if you if you have a flat topography… 
Bill Winters I understand.  But AOC can’t…  
Unknown And, you got, and you got a low water table relative to land surface, it’s, it’s hard to 

force a higher land surface and still give AOC.  I’m not saying it’s impossible to do 
but it it certainly creates a challenge.  And, and I’m not sure how that’s how that’s 
going to be achieved.   

Bill Winters Well. I, I think that’s as a, a discussion I don’t, I just what I don’t to do is say that’s 
the driving force. 

John 
Morgan 

I’m just saying that if you’re looking at the effects in different regions that we know 
what the effects are in, in Appalachia where (unintelligible) intermittent streams and 
the mine through when you go to the Midwest or the West if you’re dealing with 
different topography and different  stream densities, which means you’re going to 
have mine through.  And, (unintelligible) difficulty restoring the hydrologic balance. 
That’s where that’s where we’re trying to get (unintelligible).  

Unknown I wouldn’t agree with that because you when I (unintelligible) in Ohio we have a lot 
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of, of mines at perennial streams (unintelligible) across coal. And so, you know, the 
issue is you’re going to have to restore the function of that stream whereas perhaps in 
Appalachia it may be ephemeral and you may not have to do that.  Some points of 
clarification.  And, actually that’s more of a discussion, I mean the mining through not 
this particular section here, which we haven’t got to yet.  Those things we highlighted 
in green were areas that we thought were probably already being addressed and as an 
example the issue about bills and talk about alternatives, we’re talking about 
minimizing the length of, of streams by, by putting more fill, you know, minimizing 
the volume of fill that goes into the stream.  What one of the things we evaluated in 
the 2008 rule was the cost of doing that in the 2008 rules (unintelligible) analysis and 
utilization costs are already built into 2008 those numbers are in the final rule that 
went out in 2008 so when we look at any additional costs it would be added to what 
we’ve already calculated.  So that would be your baseline for those kinds of things 
that are already figured in.  We also looked at the fact that a lot of that that’s being 
required by State already.  (unintelligible) things like we did that analysis, you know, 
only a certain percentage of the streams are being filled.  I mean not all permits have 
fills.  You know we have like 37 percent I think in Appalachia and certain states.  
Only in certain states that fills you know that’s tied to certain levels of production so 
as you can come up with numbers and zero in on where these impacts might occur.  
It’s not broadly across you know one particular region.  So just keep that in mind. 

Bill Winters Okay. 
Steve 
Gardner 

Hey Bill, not to belabor the point, but just again for clarification on my point.  
Looking in the Illinois Basin and mining large areas. Mining through streams that’s 
changing the hydrologic balance obviously, and there are stream restorations. But, 
how does that fit into material damage? If you can show you’re restoring does that 
alleviate… 

Bill Winters I don’t think we would go to.  I don’t...  There’s two there’s two things here.  When 
you’re talking about surface mining permit, which is what we’re talking about.  That’s 
an area inside the permit.  And what’re talking about is restore form and function. But, 
we’re not saying that it’s intact.  So if you got seven may flies pre-mining what I’m 
saying you’ve got to have seven may flies postmining.  I think the terminology we 
used was similar.  Similar forms and function.  Okay.  What we’re getting at here is, 
put back a stream with similar form and function.  Doesn’t  be exact, doesn’t have to 
be ideal, it doesn’t have to be the exact same thing.  Now if you can’t do that.  If you 
go through there and you tell us you can we look at your plan and you fail to do that.  
Then that may be where the real damage kicks in. Is that you have materially damaged 
that stream.  We, we go down that road or we can go down the road of performance 
criteria that says, hey you said you were going to restore it here’s the performance 
criteria you set up in your plan, you haven’t met that. I, I think it depends on if it’s 
inside the permit outside the permit, and what the conditions are surrounding it.  I see 
performance standards being developed for restoration projects.  If you fail to meet the 
performance standards, that’s one issue.  The second issue would be material damages 
should have to be (unintelligible) with the permit, you know, if it’s dry that’s material 
damage off the permit. So it’s kind of a case by case thing where one or the other.  
One or, it’s going to be one of two concepts roll in. 

Steve 
Gardner 

In in the Appalachian Region with what EPA’s doing in in their reinterpretation of 
clean water act rules and how it applies there,  there are some in EPA that say any 
change is material damage.  And that, that’s an ongoing…  
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Bill Winters Is that is that the exact term?  I’ve not seen that. 
Steve 
Gardner 

I’ve, I’ve heard it verbalized very, very often through EPA.  And, that’s just one of the 
things that’s ongoing.  But… 

Bill Winters Yeah.  We’re working with them.  That’s no secret, on some things. 
Steve 
Gardner 

Yeah 

Bill Winters We’re working on some joint projects.  They’re well aware that they’re, they don’t do 
a cumulative impact analysis of any size, shape or (unintelligible).  I may have 
mentioned that to them once or twice.  I can’t speak for what EPA does and I don’t 
think it’s relevant here only from the standpoint of that’s still in talk even their 
specific conductance is still guidance, their court case, and we don’t know where 
that’s going to fall out … 

 Yes 
Bill Winters And frankly we’re just we’re not real worried about that because they can they can do 

whatever they want, Steve.  They can come back and say you can have conductivity of 
forty thousand.  Or they can come back and say you’re only allowed to have 
conductivity of twenty-five.  That comes back to what I told you earlier.  They’re still 
the one agency that makes a determination whether (unintelligible) impact assessment, 
and that’s us. It doesn’t, it really doesn’t matter what EPA, the Corps or anybody else 
says.  The operators are going to be bound to that.  But for our purposes which it’s 
really not germane, is they can say whatever they want.  We still have to do the 
analysis.  Okay? Can we do one more before we take a break?   

Bill Winters I want I want to get through this document.  (unintelligible) 
Unknown We talked about a lot of it already. 
Bill Winters Yeah. Mining through. O.K. (unintelligible) In the Midwest (unintelligible) they do a 

diversion. They take the stream out and around do their mining (unintelligible). That’s 
the diversion part.  Mining through is just what it is.  Mining through.  We’ve said and 
this is new but this is significant.  We’ve said if you mine through it you’ve got to put 
it back.  That’s kind of been an implied concept in SMCRA.  Don’t think that it’s been 
done that way.  I think we’ve been lost in interpretation (unintelligible)  Eeeee, not so 
much.  If you have a flow-based definition.  Then all you got to do basically put water 
back in the stream.  But what we have seen is water comes back in the stream that’s 
got a pH of two, that really doesn’t help us out a whole lot.  So what we’ve said is, we 
shall, we shall replace the stream and we shall replace form and function.  Form we’ve 
been doing for a long time.  Function’s new.  We’ve also said..   

John 
Morgan 

I’m going to disagree on form cause I don’t think the, I don’t think the current rule 
defines stream density the same as stream mining.  Where I think if you take your new 
rule, you’re requiring the density to be similar to postmining as it was pre-mining .  
You can take any stream (unintelligible) 

Bill Winters Where, where where do we, where do we take density? 
John 
Morgan 

Well if you if you affect the stream you have to replace it.  

Bill Winters Yes.  
John 
Morgan 

Therefore, if you’ve a thousand feet within the permit area pre-mining, you’d have a 
thousand feet post mining.  Therefore, that is the same density as you had before.  If 
you just look at number of permits, you might have one stream coming across, but re-
grade doesn’t allow you to have the same number, total acreage stream. 
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Bill Winters I don’t know if I can agree with that, John.  Just look at a mountain top situation if 
they destroy a thousand miles of stream (unintelligible) a mountain top, post-mining 
might not have any. 

John 
Morgan 

Right. 

Bill Winters But, I don’t know that I agree with you.  The density argument because mountain top 
mining argues against that.  So I’m not aware of any thought or comment that we’ve 
had that based on the density or even a thousand feet wide (unintelligible). But, our 
goal is just to say we don’t care if it’s nine hundred feet long or a thousand feet long, 
just put it back.  Doen’t have to be verbatim (unintelligible). 

Jeff Baird What he’s saying? That the,  the length of the stream under the current regulation 
would not be required to (unintelligible) 

Bill Winters (unintelligible) exactly.  
Jeff Baird Who? 
Bill Winters The Army’s Corps has that.  The Army Corps says if you infect a thousand feet of 

stream, we want two for one you shall do some two thousand feet (unintelligible). 
Jeff Baird Well, I, I’m not talking about (unintelligible). 
Bill Winters We’re not doing it. 
Jeff Baird Well, I’m not talking about filling.  I’m talkin about we are mining through as 

(unintelligible) now.  They’re sayin under the current buffer zone regulations that you 
would have you could actually get a variance of the mine through a stream and only 
replace like half of it?  Is that what you’re thinking?   

John 
Morgan 

I think if you look at current permits, we are mining through (unintelligible) a 
hypothetical thousand feet of stream. At the moment (unintelligible) 404 requirement, 
the stream litigation there is no SMCRO requirement to replace that stream on site. 

Jeff Baird Aaaaa.  I.  That’s news to me. I mean… 
Unknown Me, too. 
John 
Morgan 

I think the number of streams which don’t have anywhere near the (unintelligible) .  I 
mean you’ve got diversion ditches and groin ditches, but, but they’re not streams.   

Jeff Baird You talking about fills now right? 
John 
Morgan 

No.  I’m talking about (unintelligible). 

Bill Winters You talking about…  
John 
Morgan 

(unintelligible) areas 

Jeff Baird Well… 
Bill Winters There has been (unintelligible) 
Jeff Baird I guess ,I guess I’m not aware of that.  I mean, I mean and the way I would have 

interpreted it even the 83 buffer zone rule was that you know you’re gonna restore that 
physical form and and you’re gonna bring back and most states I think now are doin 
riparian corridor, you know, natural (unintelligible) design and so basically you’ve got 
the form that a lot of the stream is being replace as a result of the current regulations, 
and I think the main change that we’re envisioning is that you now really isn’t a 
physical go out and do work type change.  I think I think the evaluation of monitoring 
change.  Where basically you’re sayin let’s see you know one (unintelligible) 
biological condition and (unintelligible) support that before (unintelligible)  .  That’s 
that’s what I see it. 
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Unknown I don’t know that I necessarily disagree with John.  I think that if and and and I mean 
to the extent of a, a ephemeral stream.  I think that generally speaking, my experience, 
in the West is is is that it’s probably less dendritic than it used to be. Particularly in 
ephemeral.  I personally don’t know that that’s a bad thing.  I think the Midwestern 
dendritic  pattern is, is a result of farming.  They drained areas that probably didn’t 
used to drain. That’s not as far as I’m concerned.  That’s not a landscape we ought to 
be shooting for is one that’s more dendritic  but it’s a, it’s a good point.  The Corps of 
Engineers say you got to replace it foot by foot and you got to thousand feet of 
ephemeral stream they’re gonna go out there with tape measures measuring for a 
thousand feet of stream.  Whereas the previous operation, if wasn’t interfered with by 
the Corps might have 500 feet.  Because they had they had a, a landscape that had 
let’s say three dendritic patterns.  The new one that’s in there post-mining is two 
dendritic patterns.  You got one less cause it drains effectively.  It’s not necessarily 
been a bad landscape, but if you if you’re accountable foot for foot.  You’re short. 

Bill Winters (25:43) Wait, wait, wait.  See that that’s where I, I agreed with I agree with both of 
you up unto the point where you start talkin about measurements.  Because SMCRA is 
always had in it you shall establish some kind of drainage (unintelligible). 

 I, I, I agree.  I, I’m not saying it’s a SMCRA issue.  I think what John is saying, I 
believe is, is that you may have a Corps of Engineers come in there and say you didn’t 
restore it.  I don’t,  I don’t know and and I’m not necessarily sure.  And I don’t know 
if that’s necessarily our goal in here or not.  I would assume that it’s not because 
ephemeral streams are not given the deference.   

Bill Winters That’s where I was (unintelligible). 
Jeff Baird Even under the 83 rule where you’re talking about intermittent and perennial streams 

as far as restoring form, so, I’m not, this may be a different issue than I’m aware, but 
… 

John 
Morgan 

(unintelligible) do it off line.  I mean I just think that current practices, again coming 
back to the impacts, which I’m really just trying to say which of the rules apply?  
Which impacts? 

Unknown Right. 
John 
Morgan 

And, if you go back to your second bullet here which is the restoration of both 
physical form and (unintelligible) function, all streams segments that have been mined 
through or diverted.  That, that if you, there’s a very significant departure from current 
practices.  Because, you might, the second bullet on the bottom of on Page 9,  

Unknown I, I would, I would assume that under the circumstances that that would be, because of 
what alternative 5 addresses, I would presume that that mean ephemeral, and, or not 
ephemeral, would mean perennial and (unintelligible). 

Bill Winters Well, actually it does. Because we’ll talk about that later. Because that was something 
else.  Another comment that was made in the EIS that said that all streams, and then 
they threw the ephemeral in there.  No,  ephemeral is distinctly different and we’ve 
taken some heat from our brethren agencies and we’ve tried to draw that line and say 
intermittent and perennial? We’re with you. Ephemeral, no.  And they keep coming 
back and sayin okay and how are you restoring the form? And then we go to drainage 
control.  O.K., if you  mine the area and reclaim it and gotta back some kind of 
ephemeral channel to carry the run off.  You have to.  And that’s where I’m with you 
up to that point.  But we don’t have anything here that says if you had a thousand feet 
prior or 17 ephemeral channels you got to, no we’re not going there.   We are not 
going there.  If the Corps wants to go there that’s fine.  And frankly if the Corps’ 
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makin the industry go there and it satisfies our needs.  We’re fat and happy with that, 
too.  We’re not we’re not tryin to be.  Contrary to what  the headlines say, we’re not 
tryin to be odious to the coal industry.  If the coal industry is already doing something.  
Fine.  We’re not gonna make them do somethin extra.  We’re okay, we’re okay with 
that.  Do we need a break or not?    

Various (unintelligible) 
Bill Winters Okay.  Push forward. The boss has spoken.  Push forward.  Mining through 

(unintelligible).  Okay?  In the discussion we had with Joe, we basically saying, hey, if 
you mine through it, fix it.  Establish form and function.  There’s a distinction 
between intermittent and perennials and ephemeral. We aren’t staying establish form 
and function on perennial through the drainage regs we think that we’re gonna 
establish the ephemeral drainage pattern.  We don’t think we’re under any illusion to 
say we’re gonna do it one for one.  That was a conversation that John, and Paul and I 
just had here.  Okay?  There’s …  The concept in here called sequencing.  One of the 
things that we initially passed out was to say that if you’re going to mine it, you mine 
the first segment of a perennial or intermittent stream, that you can’t go any further 
until you establish both form and function.  But that has been problematic.  We have 
recently decided we are going to remove that from the rule. but put it in the preamble 
and ask for comment.  And the thought there is, quite frankly is, there are other things 
in the rule that get the same place.  It’s sequencing without being odious to the 
industry.  I’ll let that sink in for a minute.   

David Bell So do we have do we have commentary… 
 (30:11) End of recording. 
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Dave Bell notifies participants that the meeting is being recorded. Introductions. 

BW  Couple of things, we’re just going to throw on the table and talk about, the cure letter. We 
had some discussion; there was an agenda that was sent out last night. We are not at liberty 
or authority to talk about the contractual parts of the cure letter.  So, we can’t talk about it. 
We can’t discuss it. And, frankly, we didn’t develop it. So, (unintelligible) What we are going to 
talk about is the format, structure of the EIS. Kind of the attachment type things that were in 
the cure letter.  So, what we’re trying to do here, for the next two weeks, is we basically have 
two weeks, is to get some significant issues   with the EIS and the RIA straightened out. So, 
what I thought we would do is come up with an agenda and a game plan to address the big 
issues moving forward. We got two weeks to do it.  So, how do we best maximize, what we 
got, what time we got left? And you’ll see that we put together some thoughts, o.k., the 
agenda. I think what you’ll find is this agenda covers a lot of what is in the cure letter. The 
items at the end of it, and we think when you get done with this meeting you should have the 
information necessary to address things in that cure letter.  We need to concentrate on 
getting this product to meet the CEQ regs and to do that what we did is outline some high‐
priority things. I put together a list last week, sent it to Jose.  I’m sure he circulated it among 
the folks. It looks a lot like what’s on this piece of paper. We thought we would start there.  
And, the reason to do that, quite frankly, is there were some things in the EIS and associated 
documents that we felt weren’t accurate or that there was gaps. And, we thought, there’s no 
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sense spending time wordsmithing, clarifying things like that. We might as well address the big 
ticket items, get the framework of that straightened around, and then fill in the pieces with 
the subject matter experts and move forward that way. Pretty optimistic that if we address 
these things in the next couple of days on the agenda, that by the 23rd we’ll have a product 
that meets all of our needs.   So that’s where I was glad to see you guys wanted to meet. I 
think the next two days we can address some of these deficiencies that we see. But, at the end 
of the day it’s not going to do us any good to throw rocks, point fingers go down that road. It 
just doesn’t.  We got things we have to get done by the 23rd, let’s concentrate the next two 
days on the 23rd, and get those things done.  

JS   Bill, I agree with that.  I think, you know, and I apologize for sending the email that we were 
going to address the cure notice in the framework of this meeting.  The intent of meeting is 
exactly what you just said, the idea is to grab the attachment of the cure notice which 
addresses the deficiencies and work those. I think, consensus‐wise, everybody wants to 
concentrate on Chapter 4. We still have the draft EIS, that we can capture a lot of the three, 
given, you know, any kind of change of direction, that you may want to adopt in Chapter 3.  
There’s a lot of history, like Bill said, (unintelligible) phone calls, that we could spend the two 
days, you know, and what I have instructed everybody is, any history that is documented with 
directives and directions by OSM previous team members and things of that nature, just put it 
on the table and then we can come back to you and say by this date, by this individual, on this 
particular time, in this meeting, we were directed to do this. And, I think from our side, that’s 
the overall, arching comment that we’re being unfairly judged. And, I don’t want to get into 
semantics, that poor us, no we’re here to work. (unintelligible) Because at the end of the day,   
everybody here is a pretty stand up professional.  Nobody wants to see us going down into a 
nasty divorce in open forum.  Let’s try to work together, reconcile our differences, and get this 
product out the door.  Which is what we set out to do in the beginning.  So, I think, with that 
said, if anybody else wants to add some to that.  You guys are welcome to do so.     

DB 
(6:12) 

Actually, I have a couple of things I’d like to add to it. You all ought to recognize that even if 
you identify something as a deficiency doesn’t necessarily mean we agree with it. We are 
under this legal cloud now of a cure notice and because some of the items are the subject of a 
legal dispute, o.k., we reserve our rights with each and every one of them and they’ll be 
addressed formally in the response to the cure notice. Again, because the cure notice outlines 
officially, and very specifically, from the contracting officer, deficiencies have to be corrected 
by the 23rd our focus, the teams focus needs to be on addressing those specific items. And our 
conversations that deviate from those, while nice, I think don’t help us address the very legal 
issue that we have to deal with.   

DS  Dave, I think I’d like to go back to Nancy and ask her what the response to the cure letter 
needs to be. I thought from my reading that it was your plan to address it. And, I think that by 
delivering a product which deals with the deficiencies, such as the revised Chapters 3 and 4, 
and a complete PDEIS, that that is the right response to the cure notice. I don’t see those as 
dueling requirements in other words. But, I will get clarification on that and let you know.  
Because I don’t think that her intent at all was to take away the effort toward finishing the EIS.  

DB  Well, as I read it, we’re required to address each and every one of these items by the 23rd.  

DS  In the draft. 

DB  Right, in the PDEIS. We may or may not be able to accomplish that. It’s kind of interesting and 
it’s, I guess, your first topic but we’ve now talked twice about Chapter 3. Chapter 3 isn’t 
mentioned in this document, in this PDEIS, except in one respect when It talks about the 
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misrepresentation of regulations.  O.K.? Bill’s message from Monday at 12:29 gives us a page 
and a half of discussion on Chapter 3. I got to tell you, Chapter 3 is closed. The authors are 
done, I have final documents that are now in the process of being assembled and formatted 
and put into the PDEIS. I don’t have time to go back. For me, that’s redoing work that is done. 
The comment period for Chapter 3 closed in November. It was reopened in November to 
rewrite the water resources section. It closed again in December. It’s done. It’s been done for 
two months. So, a page and a half worth of comments. Wonderful. We all have an opinion of 
how we could write this document in a different way. But, time is time. And, right now, this 
focus is on Chapter 4. So, I’m really concerned that we start off at the very outset going back 
to October, and directions we were given then. So,     

DS  We’re going to defer to you on your interpretation and we’ve got an agenda, so let’s try to 
work through the agenda. You’re going to make your decisions as to how you want to 
proceed, we just want to use this as a working session and work off the agenda.   

BW 
(10:15) 

And I would add to that Dave, at the end of the day this is a contractual obligation and we paid 
you guys for your expertise. What I’m here to do, what I was tasked to do, was look through 
these documents and come up with something that meets CEQ regulations and the substantial 
issues raised by our cooperating agencies, one of which is EPA. So, at the end of the day, we’re 
here to assist. And so, I get a little nervous because I’ve had my name brought up and say Bill 
Winters said yada yada yada. Our role here is to assist you guys. That’s it.  And what we did in 
those two documents that I sent you was lay out, here’s some things that we see. You’re 
under no obligation to do any of that, to be real frank with you about it. We’re here to assist.  
However you want to use us in the next two days is fine.  This is a rather a conceptual list of 
things that we see, most of those deal with Chapter 4, I would agree with you. Three sets the 
stage for four.   So, with that being said there needs to be a significant nexus or symbiotic 
relationship between 3 and 4. And, what we have indicated is, there is some gaps in that. If 
you chose not to go back and address those, I mean, that’s o.k. I mean honestly. 

DB  Bill, you know, with all due respect, you know, you’re the third program manager that’s, 
project manager that’s assigned to this. You know, we listened to Lai‐Ti Bilboa for two months, 
John Craynon for the next, what, the next five months. And many of the directions that we 
acted upon were directions given by OSM’s representative at that time. O.K.? We have 
documentation in writing.  I don’t know how many meetings were held, sidebar meetings 
were held. We put together additional teams to do exactly what we’re doing right now.  The 
reason why I raise this is, you’ve given us on Monday, a separate list that is not the same as 
the list subject to cure. O.K.? And yet, I sense that you want to use your list to guide these 
discussions. And frankly, you know, you’re another project manager. And for all I know, you’ll 
not be here in two months.  We’ll do this and you won’t be here in two months.   What 
assurance do we have that if we do what you ask us to do, that we won’t be here with project 
manager number four? Because the agency is unhappy with what its project manager 
committed the agency and told us as contractors, because we do take our direction from you. 
We take our information from you. And, that’s why we formed these, these teams. You know, 
Chapter 3 requires some revision now because the agency changed Chapter 4. We met in 
Lexington, here, in OSM’s offices to go through an outline for Chapter 4. We presented that to 
the agency and a month later in November, in, what was it? Atlanta? Or, was it Lexington? I 
guess it was in Lexington again. John Craynon changed it. So that we reorganized all of Chapter 
4 and you rewrote Chapter 3’s water resources section to combine four or five sections. Right? 

BW  O.K. Dave. At the end of the day here, my goal is to help you guys out.  
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DB 
(13:52) 

Thank you Bill. Our goal here is to help you write a defensible EIS. And we have been focused 
on that task from day one. Not a person in this room has expended one ounce of effort to do 
anything other than that. So, you know, from day one, remember, the very first thing that we 
had to address was whether or not this agency would engage in scoping. And your lawyer said, 
oh you know, those meetings you held with industry and invited guest were sufficient scoping 
and plus, the notice was sufficient. Well, the first thing we did and advise, and in the span of 
less than half a day, the Director saw that that was wrong,  Was put together nine scoping 
meetings to be conducted within, what, less than two months. And, we managed to do all 
that.  So, our focus has been to do exactly what you now say we want to produce by the end 
of this process. So, we agree 100%. There’s not a person in here who will disagree with that 
statement, I’m sure. So, we’re with you on that.   

BW  At the end of the day Dave, we can have this discussion probably all day.  What I want to 
concentrate on is how do we move forward.  And what I hear you say is that you think going 
back and addressing Chapter 3 probably is not going to be the most efficient use of time. Is 
that what I hear you say? 

DB  Yes. 

BW  O.K. I think most of the items on here have to do with Chapter 4. The only reason that Chapter 
3 shows up there is we want to be sure there’s consistency to carry over into four. You guys 
think it does that?  

DB  No, I don’t think it does that.  

BW  Wait a minute Dave. Wait a minute. We’re paying you guys to help us out there.  

DB  And we asked the question in November and December and were told, don’t change Chapter 
3, here’s the structure, it’s just fine.   

BW  I just find it a little funny that I’m telling you the same thing you just agreed with me on. But, 
we’re not going to address that so …let’s just move forward.  

JS  I would agree with that, Bill, as I said.  Dianne and I talked a little bit about that just a while 
ago. We can spend not two days, we can spend the next two months arguing back and forth 
and it’s not going to solve anything.   

DB  I will shut up on this point.  The reason why we find ourselves sitting here in an emergency 
meeting, and I call this an emergency meeting because it’s a come‐to‐Jesus meeting in light of 
this thing, o.k.? It’s a come‐to‐Jesus meeting where we have certain things that we’ve got to 
accomplish. But the reason why we find ourselves with less than two weeks now, is that right? 
To accomplish all of these things in this attachment is because of the path we have been set 
on and has been agreed to by the agency. So, where there are changes from that path they 
are, in our view, my view, head nods or not, the result of the agency’s specific direction. Not 
inadvertence on our part, or larks that we, tangents that we’ve gone on. Specific, conscious 
decisions.  So, two weeks to undo and fix things that were set in motion back in October, we’ll 
see.   

BW  Let’s do this, Dave. Let’s walk through here and do it that way.  Because, I think that, the goal 
of this meeting is to let’s talk about the overarching things and then arrange the deck chairs to 
fit what we come up with here.  I mean, I think that’s what we need to do. That is a lot 
(unintelligible). Are we in agreement that the things on this list are mostly Chapter 4? And, the 
only reason Chapter 3 shows up on here is the nexus slash relationship (unintelligible). I mean, 
I wrote this, I’m telling you that’s what it is. 

DB  O.K. I accept your interpretation of your document. 

BW  Thank‐you.  Sometimes I struggle with that. So, anybody else have anything to say before we 
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move forward? I think we’re going to move forward. O.K. Good. 

SG  I’m biting my tongue so I’ll just sit and listen from here on. I mean, the letter was 
professionally insulting and OSM’s got to take some responsibility for it, where we are right 
now. That’s all I’ll say.  

BW  From my perspective I think there’s equal amounts of opportunity to point fingers all the way 
around the table. I think there’s certainly equal amounts of, I’m not going down that road 
(unintelligible) 

SG  That’s all I’m going to say.  

BW  That’ not going to help us.  

JS  We’re going to get in the mud and we’re not going to come out of it.  

BW  Plus, it’s too cold out to get in the mud.  (unintelligible)  O.K. One of the things that you had 
mentioned Jose is the first topic there. You had thought there were some conflicts between 
some of the things that I said and the gap analysis that you guys did. Is that the Chapter 3 
thing that Dave just brought up? Is that where you think there’s some conflicts with...  

DB  That’s, that’s part of it, that’s one of them.  Let’s set that page and a half aside for just a 
second because we, of course, didn’t speak to Chapter 3 at all in our strategy. But, one of the 
things I think there was a disconnect on is we described to you a process for moving forward 
on baseline data. I’m just taking an example out of the …  

BW  Baseline data, that’s the EIA 

DB  Yeah, exactly. And, it seemed like our two documents passed in the night. Because, yours 
speaks to using 2008, the inappropriateness of the 2008 data, because it’s the highest 
production year ever for coal and skews the numbers and instead suggests that there be a, 
perhaps, a better way to do it would be to average 2‐3 years. Is that a fair characterization?  

BW  Correct. 

DB  And yet that morning, you responded to Jose’s note, or John Morgan’s note of Sunday saying,     
hmm, dynamic sounds a way of moving forward, or a way to address this problem. So, your 
note of 12:29 on Monday is inconsistent with you email, which is inconsistent with what Jose 
put in his strategy Monday evening, and, I will go back to the cure notice, inconsistent with the 
cure notice. So, we don’t know which of the four alternatives…  

BW 
(20:48) 

Here’s the perfect point right here. What I’m telling you Dave is the two documents I sent you 
are thoughts. O.K. So, they don’t represent a position per se. What I’m trying to do, and I’m 
just going to be real flat honest with you, and so this is what concerns me when I hear my 
name brought up all the time. I’m about working with everybody else in this room. This is not 
a dictatorship and this is not us telling you what to do or you telling us what to do.  I thought 
we were all on the same page and were going to problem solve together moving forward. I 
will tell you, that’s my sole intent. Everything that I produce is with that in mind. So, at the end 
of the day, if you see conflict in documents that’s why I said initially I’m not going to talk about 
the cure notice. That’s a contractual thing, I don’t know about that. I was put in charge here to 
try to work through this problem. As professionals and technical, we’re all on the same page 
here folks. We’re all in this together.  I’m throwing out ideas to solve the problems as we see 
them.  So, yes, I looked at the data, I have problems with the 2008 baseline.  I always have and 
I’ve been bringing this up since September. Not a secret. I saw what John put together and 
thought through it a little bit and it addresses some of my concerns.  I thought it was a good 
idea.  I still think it’s a good idea. It’s probably a better idea than the one I put forth. That’s o.k. 
If everybody agrees with me there’s only one of us thinking, Dave. So, there is a couple of 
things on the table, yes. This meeting is designed to reconcile those and move forward as a 
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group. They’re not specific directions. 

DB  I’m just telling you that that’s the reason that we asked to reconcile the document. Because 
the guidance that we received, the discussion that’s ensued since the face to face.  Dianne, 
you were there. You weren’t Bill, I’m not sure why, but you weren’t there. Because it was a 
very important meeting in which many of the topics you raise in your paper were discussed 
specifically and explicitly at that meeting.  They showed up in this, so, God help you, I have to 
believe that this was a document that was in some form of preparation on the first of 
February. And because many of the topics, the very words that appear on the cure notice are 
exactly what appear on your document, there is some relationship between the two. So, we’re 
not totally out in left field by drawing the connection.     

BW  I’m not saying I didn’t send those documents entirely.  I’m not saying that.  

DB  Bill, just to, we had this discussion on which data to use.  Way back in, what, September, 
October and it wasn’t you told us to do this or we told, we, it was exactly as your describing 
the process we’re using here. Collaborative.  We didn’t just blindly accept it, we had a back 
and forth discussion with the agencies representatives. And, at that time the decision was 
move forward with 2008 baseline. John Morgan, Steve, and I correct or not?  

AS  July meeting in Lexington, that’s where that decision was made. I’m sure that’s well 
documented.  

DB  So now, since the first of February, we have three proposals on the table. I’m assuming 
baseline data based on 2008 alone is off the table. Right? Everybody agree?  

BW  Why are you assuming that?  

DB  Well because on the 1st of February we were told that that was unacceptable. And, the cure 
notice says that it’s unacceptable. You say in your note it’s unacceptable. So, I’m not stupid. 
We take that guidance very seriously. It’s unacceptable. Right? 

BW  Because there are problems with using that approach that have been brought up and 
discussed.  

SG  And that was the first time it’s ever been mentioned in this cure notice.  

BW  What? 

SG  That it’s inappropriate. First time. And, you cannot say otherwise.  

BW  O.K. Let’s do this folks. Can we move forward? Honestly, I mean, I hear what you’re saying. I 
empathize with you on that. At the end of the day I’ll go back to what I just told Dave. We can 
do this for the next two days or we could look at the solution, the ideas on the table, and pick 
a path forward. I’m suggesting that’s what we do.   

DB 
(25:16) 

Nobody disagrees Bill.  We’re just trying to figure out what, how we do that. What’s the 
process for doing it and will it stick. You know, will it mean something at the end of the day. 
Because, on the 1st of February we were told to do 2008 with SBZ enhancement. Right? 
Dianne, you were there. Was that not what we were told to do? 2008 with the SBZ overlay on 
top of it and folks there, Joe, I don’t know how we’re going to do that. I won’t sign up to that. 
But, you can go forward with it. That was what we were told to do. There was no discussion 
about averaging years, there was John, it was pre‐John Morgan Sunday evening not regarding 
a dynamic model using the EIA data. So, that wasn’t discussed. We had, at that time, a path 
forward that everybody believed was problematic. So, is that off the table?  

BW  Wait a minute. If everybody believed it was problematic, you guys were willing to move 
forward with things you don’t agree with?  

DB  We thought it. We said you told us to do it this way. You want us to do it that way. You know, 
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we’re looking, and John, and John came, to his credit, came up with another alternative and 
put that forward on Sunday. And, that’s on the table. So, yes, you’re right. We have to have a 
way to move forward because without that kind of information they have no baseline against 
which to compare.   

DS  Can we talk about John’s proposal? 

DB  Absolutely. 

DS  I think it has merit. One of the things we discussed was how to deal with the 2008 data, 
saying, and we were talking about writing paragraphs to try to explain that it was not a good 
fit. And, that there was going to be a range in there somehow. There’s a new suggestion on 
the table that we think addresses those issues and, this is the first time the group’s been 
together since John sent out his suggestion, so…  

DB  Our solution at that time was to write around it. That basically was it.  We were going to write 
around the problem, try to explain it, and as a result, we weren’t tossing all of the work done 
until this point. But, this will, I think, Josh you tell me… 

JJ  Yeah, I mean, it sounds like a great idea. But, I think you all need to understand, and it’s 
unfortunate the contracting officer is not here, but this will take time, this will take rework on 
a lot of the analyses. And, I told our prime here that’s how some of the analysis that we’re 
doing, not only in the EIS but also in the RIA. And that’s my biggest concern.  It’s like, we can 
do it, but it’s just going to throw your schedule and budget. 

AS  Dynamic modeling actually came up early on.  

JJ  It did. 

AS  And it was set aside, in group discussions, and it was set aside not because it doesn’t have 
technical merit but, because it absolutely does, but because it was going to be a budget, and 
especially and schedule buster. You know, not going to disagree on the technical merit of it. 
The ramifications are, we have to rewrite 3 and 4. And including the run‐up analyses after the 
modeling is done.  That’s the ramification.  Technically, I think you’d get everybody in the 
room to jump on board. Readily. Readily. 

BW  So, O.K. So, let’s put that group of issues here. So, you are telling me, or you are, you guys are 
wanting to continue forward with 2008. How do you propose to do that? 

DM  I think first thing about 2008 data, you say it was a record year.  And, while it was a record 
year, it also falls on that upward trend that was happening at the time.  I mean, the trend line 
was going up (unintelligible) the economy in 2009.  2009 is the anomaly here. Not 2008. 2008 
fits with that upward trend.  

BW  Well, let me throw out a concept here. This is where I would probably disagree with my friend 
Steve a little bit.  (unintelligible) I can tell you the meetings I’ve been in, I’ve brought this up.  
One of the issues I think here is anytime you do a regulation, you have some cost. However 
you define that. And, this is market economics and as such it follows a supply and demand 
curve.  And so conceptually, if we get down to the end of the cost analysis and the price of 
coal in the Appalachian Region goes up $7.82 a ton or whatever the number is.  How does that 
effect the supply and demand economics?  I saw no discussion about it at all. Nothing. It was 
just assumed it was a pass through cost. And so, if we start down that road, one of the reasons 
why I liked John’s idea was it was an independent forecast using the coal market supply and 
demand economics and all the variables that go into it. And, I thought, that is a good idea 
because that addresses the supply and demand thing, number one.  Number two; it’s not 
anybody in this room coming up with forecast, production, anything else. It is an independent 
group that is well versed, well documented, the whole deal. That was the attraction that I saw 
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to it. It addresses all of those things.  
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Abbreviation  Name  Affiliation 

BW  Bill Winters  OSM 

DS  Dianne Shawley  OSM 

SV  Stephanie Varvell  OSM 

LU  Lois Uranowski  OSM 

JC  Jeff Coker  OSM 

HP  Harry Paine  OSM 

PE  Paul Ehret  OSM 

JS  Jose Sosa  Polu Kai Services 

DB  Dave Bell  Plexus 

JMa    John Maxwell  Polu Kai Services 

SG  Steve Gardner  ECSI 

EL  Edmundo LaPorte  ECSI 

JB  Jeff Baird  ECSI 

DB  Doug Mynear  ECSI 

JJ  Josh Jenkins  Mactec 

AS  Ann Shortelle  Mactec 

JMo  John Morgan  Morgan Worldwide 

LE  Liz Edmundson  Morgan Worldwide 

 

DM  I don’t think any of us disagree with you.  As a matter of fact, we met with John and discussed 
this before it was ever presented to OSM. So, we’re not in disagreement with it but, there 
were several months of keeping the production levels at 1.1 billion tons per year was part of 
the assumptions we were working under.  

BW  If you understand why I said the average of the last three years because obviously we had an 
issue with the supply and demand economics and all the variables that went into that that 
resulted in decreased production.  That’s the part I couldn’t reconcile with the way that you 
guys were moving forward with 2008.  How do we incorporate supply and demand economics 
and the whole deal? That’s where I still say that John’s idea is very good, because it addresses 
all that for us.  If you guys in particular don’t have to go on record as saying hey here’s what 
our forecast in production, here’s what our forecast, and consider all the 4,000 variables that 
go into supply and demand economics.   That’s why I like the idea. Fair enough? (unintelligible) 

JJ  We like it, too.  It’s got to be, we can’t just stick our heads in the sand and say two weeks. It 
just can’t be done. It just can’t be done with all these documents. And, I think there needs to 
be a little movement one way or the other.   Please understand that concept. 

BW  Another thing here Josh is, we move forward according to how you guys been going 
(unintelligible) 2008. How are we going to reconcile the whole supply demand cost increase?  
How are we going to reconcile that? 

JJ  I’m not saying you can. I’m not saying you can where we are right now. What I’m 
understanding, what I understand that I hear is that you want a different approach on the 



Meeting Transcript, Morning Part 1b 

Date:    February 10, 2011 

Location:   Lexington, Kentucky 

2 
 

production, which I don’t think anyone here necessarily has an argument with from the 
technical approach.  But, I think there is a lot of trepidation from the fact that you’re still 
wanting this major shift and you want the whole thing delivered in two weeks.  That is not 
doable.  That’s my biggest concern. And, you know, technically it sounds like it’s a great way to 
go. It sounds like everyone around the table is thinking it’s probably to your point.  It take 
personal, it takes people off the hook as far as professional judgment.  But my biggest concern 
is you’ve been saying February 23rd for the last two weeks now and... 

DS  We have difficulty talking about; we can’t talk about the time and the contractual 
requirements.  

JJ  I understand.  

DS 
(3:03) 

I think we do need to focus on what’s the best approach. And, if everyone here is in 
agreement that’s the best approach then I think we need to go forward with that.  I don’t 
know how we deal with the other issue. My suggestion would be on the time, the cure notice 
asks for a response and a work plan; put it in the response and the work plan. I don’t know 
where it will go from there but I think that the goal is to have a defensible EIS. And, that’s a 
group of people you have here. On the contractual side of things, I think there is a way to 
present PKS’ position. And, that’s separate from the conversation here. So we, what we would 
like to do and that’s a decision you need to make on how you want to use your time. Is we 
would like to go forward with [John Morgan’s] proposal because we think it’s the right way to 
go and you are all in agreement. And, see what we need to do to go down that path and come 
up with a better product.  And, hopefully on the contractual side of things PKS will deal with it 
in the way they think they have to, our contract people will deal with it. That’s all I can say.  So 
I guess it’s really up to you how you want to use the meeting, but I think we’re not in 
disagreement over the way the document should go.  

JS  And I think Dianne and Bill, I think that’s, you framed it up the correct way. There is the 
overarching, you know, off the cliff deadline, 23rd, and I think, you know, at this stage, for both 
parties, if we don’t produce a document that is defensible, everybody, everything is thrown 
out the window.  So, you know, what you just said Dianne, I think, is the approach. Take the 
issues on the table, reconcile those issues, let us go back , and as she suggested, let’s put in 
the plan what it would take, how long it’s going to take, you know,  to  implement the dynamic 
model like John [Morgan] suggested and whatever financial, timeline, whatever implications. 
And, as she said, then contractually we can go back and either fight it out or do whatever it is. 
But, at the end of the day we got to produce a document that, you know,  we’re not going to 
be thrown, you know,  under the bus by the cooperating agencies and everybody else that is 
writing, you know,  nasty stuff, you know,  out there in the press and the politicians and 
everybody else. To me, that’s a fair approach.  

DB  Jose, I think that’s conceptually wonderful. I will tell you that the cure notice says fix the 
deficiencies, of which this is a major, major, major piece by the 23rd.   It says, give us your 
plan, but the plan better fix the deficiencies so that we deliver a compliant PEIS and RIA by the 
23rd. That’s the, that’s what this document says. Now, we can put together a plan that says we 
recommend that we change to this dynamic model that addresses concerns, legitimate 
concerns, that will all believe exist in the current approach.  An approach that was agreed to 
and approved by the agency back in October, September, July, whatever, o.k.  Put I got to tell 
you, when the contracting folks, they’re not going to T for D us because, terminate for default; 
they’re not going to terminate us for default because… 

JS  T for C, T number 4 D, or D number 4 C. 
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AS  I’m so glad I didn’t know what that meant.  

DB  It’s a whole lot shorter than terminate for default. It doesn’t sound quite as threatening.  

JMa  It sounds like a pesticide.  

DB  They’re not going to terminate us for default if the agency believes that this is appropriate and 
for the reasons you just said, necessary to defend the document. They won’t do it. But, we 
can’t do it alone.  That requires the project folks to be on board and supportive of it.  

JJ  I think if we come out of this meeting with an approach that Bill and Dianne agree upon then it 
will make our case stronger to contracting that this is the correct way to deliver.  

DB  Contracting has only enforced the words on the paper because the agency wants to enforce 
the words on the paper. They move the schedule at will based on the project’s description of 
what is required.  

JJ  We used to have a process that we need to follow at this point. And, I think our strength, our 
strength is the technical people to be working together. Otherwise we show fractured…    

DB  I agree Josh. 

JJ  And we don’t need to do that. 

DB  And were we not working with the technical folks to this point?  

JJ  Yes, and we have new ones now.  

DB  And so, I want to make sure that moving forward. When we work with the technical, the new 
technical folks today, and we come up with an answer that we all agree. That two months 
from now the next set of technical folks don’t come in and say now that’s wrong.   

JJ  There’s no guarantee. (unintelligible) 

DB  I’m actually not digging your grave for you (unintelligible) 

BW  One of our approaches could have been Dave, hand me the cure letter (unintelligible) have 
fun. 

DB  Yeah, and we would have been in court and deal with that. 

BW  I don’t like that approach. I’m offering things to you guys. And so, please don’t beat me up 
over things that I’m offering.  I’m being serious Dave. All you’re going to do is piss me off and 
I’m going to sit here and go, o.k. Dave, what do you want to do.  Fix it.  

DB  Our professional reputations, our professional lives are on the line here.  

BW  I get it. I’m here to help you do that. 

DW  Thank you very much. So were your predecessors.  

BW  Please don’t beat me up with ideas that I’m putting on the table to help us all get to the end of 
the day. 

DW  So, if we decide that the dynamic model solves the problems, are we going to have your 
support within the agency that, yes, this is what we need to do. And, yes contracting, go mod 
the darn contract so that we can accomplish what we as professionals believe is technically 
necessary in order to move forward.  

BW  Here’s what I will tell you Dave, I will tell you… 

DS 
(10:11) 

Can I say one thing Bill? We will be asked, I’m sure, at the end of these two days, yeah, our 
opinion of how we thought things went and so I think the more progress we can make in the 
next two days and what we can go back and tell the Director is going to carry a lot of weight. I 
can’t tell you that what either Bill or I say is the bottom line. But, I can tell you that we will be 
asked and, if we come away feeling like   gee, we made great progress, we’re on the right 
track, this is going to be a dam good EIS, OSM has a huge stake in it. I think that will go a very 
long way. And, you may have also noticed that a lot of the letters also, I mean the main thing 
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they mention is OSM. And so, there’s a lot at stake here.  The other piece of it is, Dave, you 
know, we’re going to put this out there and we’re going to get tons of comments. And, 
everything that’s in the document is going to be subject to attack.  And, we may be persuaded 
that we need to make another change. So, I think, you know, we’re going by consensus, it’s 
not Bill dictating or whatever. But, I don’t think any of us have a choice at this point. I think we 
may as well just, we agree that what John [Morgan] proposed is a good way to go. Then, I 
don’t think everyone agrees to that, then let’s go forward with it. And, we’ll report back how 
things went. 

JS  Are we then in agreement Dianne, two things, are we then in agreement that we’re going to 
framework perhaps decisions and ideas here that we can then present in the cure, in the plan 
to cure the deficiencies of the EIS. 

DS  I think that’s a matter of judgment for you to make. But, I think that’s the practical sense. I 
mean we’re all here because we’ve got to fix the document.  

JS  The other comment that I would make, is that getting a working draft, and unfortunately 
these documents have leaked out to everybody. O.K., but to get a first working draft, the 
interactive process of an EIS is exactly this.  Under normal, 2 or 3 year process, you get a draft, 
no, I think we need to change, and the interaction and the change starts to take place. Here, 
from day one, and we’ve been making it known to the agency and the leadership. 
Unfortunately here I think we know that this has gone beyond you guys, gone beyond across 
the street, I think this is going way up to the administration. We all know that. But, we’ve 
made it known that, you know,   the compressed nature of the schedule that you presented 
from the onset, and we took on. So, we’ve been trying to work together. So, the thing here is 
let’s look at the ideas, lets present the plan, there’s certain things that we can do humanly, 
you know, like we said some other  time ago, it doesn’t it doesn’t matter if you put a million 
PhDs to work on something there’s things that cannot be done in the period of time.  And, 
we’ll present the plan and say, this is what we think, you know, is doable. And then you guys, 
it’s our judgment, your judgment and because at the end of the day it’s both our exposures. 
As Dave said, we’re all professionals, we all have certifications and licenses that we’ve worked 
30, 40 years very hard to maintain and obtain. And, our respect from the peers. And, at the 
end of the day we want to come out of here with our dignity and respect of everybody. So, 
that’s it.  

BW  I want to address your comment specifically Dave. I mean, to be honest with you. We leave 
out, my goal is to leave here with a plan that we think is the best. If we do that, and come to 
consensus and it makes sense,   I will support that.  So, that’s your answer, yes. As Dianne said, 
we are not the final say on that. So, as far as this baseline thing that [John Morgan’s] talking 
about, you’ll notice that it’s not specifically on here, but it is a topic to discuss. And what I’d 
like to see come out of here is each one of these topics on these agenda, a plan.     How are we 
going to address this folks?  That’s my goal, to leave here Friday and say, we talked about all 
these things, talked about the big major gaps, big major holes, here’s the plan.  I can support 
that.  What I don’t want to do is leave here and say, yeah we argued about it for two days. 
And Dave yelled at me for two days. I’ll be honest with you, I will have failed. 

DB  That will be failure. And, you know, you both said it. If you support it, I do believe that it will 
carry a great deal of weight within the agency.   So, that, in and of itself, to me is worth its 
weight in gold. And, that is a basis to move forward and take each one of these items on the 
attachment and in the agenda and try to, as you say, get a plan.  Have a plan moving forward. 
We got to write it down and at the end of the day, we’ll send it back to you  for concurrence 
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that that’s the plan for us to move forward, so we,    so there’s no misunderstanding as to 
what we have all said is the path forward. 

BW  You’re recording this? 

DB  Yeah. 

BW  Can you please say that you’re done yelling at me? 

DB  I’m done yelling at Bill. 

BW  Thank‐you. It’s o.k. we’re under a lot of stress here folks, it’s o.k.  This is not the first time 
anybody’s been yelled at. It’s o.k. What I would suggest, what I’d like to do anyway, is talk 
about our 9:30 agenda item. Because I think the reconcile chapter 3‐4 high priority PKS 
analysis, my sense, and you can tell me if I’m wrong. My sense is we talk about the things on 
this agenda and work through issues that might come up. Which I’m sure there might be a 
thing or two that comes up.  We will address the gaps, or at least reconcile what you guys put 
together with what we put together. That’s my sense.  

JMa  The next topic is the 30 CFR and SPR assumptions.  Should those be made clear before we 
determine what are gaps? 

BW  That’s one of the reasons why we put together the document. We wanted to walk down this, 
walk through it. Here’s what we did. As a matter of fact, let’s pass those out. Put it up on the 
screen, however you guys want to deal with it.  Here’s what we did. What we did is, 
(unintelligible) 

(15 minute break) 
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SV  Stephanie Varvell  OSM 
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HP  Harry Paine  OSM 

PE  Paul Ehret  OSM 

JS  Jose Sosa  Polu Kai Services 

DB  Dave Bell  Plexus 

JMa    John Maxwell  Polu Kai Services 

SG  Steve Gardner  ECSI 

EL  Edmundo LaPorte  ECSI 
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DB  Doug Mynear  ECSI 

JJ  Josh Jenkins  Mactec 

AS  Ann Shortelle  Mactec 

JMo  John Morgan  Morgan Worldwide 

LE  Liz Edmundson  Morgan Worldwide 

 

BW  Let me set up the format of what this is. This is what we did. We took each one of the 
elements. Now you know this is (unintelligible) EIS. Sometimes it says eleven elements, 
sometimes it says 13,  I think there’s one that even says 15. This is not according to any 
number. Because you’ll see the last three pages say miscellaneous. O.K. So don’t get caught up 
in the number. Because element number 5 is not going to match EIS element number 5 the 
way you guys put them together. So look at the headings. So number one is stream definition. 
You’ll see the first two bullets of stream definition frankly are the content of the reg. And then 
you’ll see parentheses, that’s the exact reg cite.  Hey John, you want sunglasses? Then you’ll 
see under that we did something called purpose. Which, here’s what we’re trying to 
accomplish with that particular reg or element. O.K. We tried to keep those concise.  And then 
you’ll see what we think are the benefits. Now, let me make this clear. Let’s be clear about 
this. We’re not handing you this document and saying here’s the answer. O.K. We did this 
internally for us to keep track of things. So, when we said benefit, those are our initial 
thoughts on what benefits are. We would really like to hear your thoughts as well. So, 
everybody’s clear with that? We’re not handing this to you and saying, here, this is the cost 
benefit. We’re not doing that. This is our conceptual thoughts on paper to help clarify the rule.  

JMo  Can I ask one question Bill which has been disturbing me for a while about this which is that I 
thought our mandate was to conduct an EIS, which is looking for alternatives. And a range of 
alternatives which we categorize Alternatives 2 through 5. I think, and Dave you’re probably 
more of a NEPA expert than any of us, is that we in EIS production, our aim is to make sure 
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that it’s a balanced document that evaluates all the alternatives. And, I think that we’ve got to 
be very careful that we don’t suddenly, because of your being on the rule team, have your 
focus, which is in far more detail than we have on the other elements which we looked at for 
alternatives 2, 3, and 4. So, overlying all this as I think this is very critical that whatever we do 
on 5 we also do on 2, 3, and 4. Because otherwise (unintelligible) open for challenge.    And, if 
we have to simplify the elements to a certain extent, which is what happened in Chapter 2, in 
order to categorize the rule, or one of the alternative rules, I think we need to go that way.  
Because, otherwise we’re never going to have a balanced EIS. And I know you’ve got a 
propensity because you’ve lived the rule for so long.  

BW  Yeah, so help me understand. Let me try to parrot back to you what you just said. What you’re 
saying is in order to make the alternatives analysis and comparison meaningful, it may need to 
pare back some of the elements.   

  What I’m saying is that if you look at the normal process of an EIS, it’s to look at the process  
to guide the rulemaking. The process is being accelerated so the rulemaking has been going on 
in parallel with the EIS. The rulemaking has reached a much higher degree of sophistication 
than the alternatives discussed in the EIS. Just because the natural timeframe, which you said 
yourself. So you have two parallel tracks. Normally, they should have been sequential that 
you’d have done the EIS, then you developed the rule based on public comments and you’d 
move forward there. You short‐circuited it. So, now you have a rule out there and you have an 
EIS which is trying to play catch up.  And I think it’s very critical (unintelligible) not relevant in 
alternative three, which had merits and during the public comment to say, we really like that 
idea. Then you’ve got to develop enough clarity within the EIS to say that could be switched 
for a similar element in alternative 5.  

BW  Yeah, I think we can do that.  

JMo  But, the underlying point is that all  the discussions I’ve seen recently from people who’ve 
been on the rule team is that  you’ve been involved so intimately with that we’ve been 
discussing to a level of detail,. We’ve never had that detail for some of the different potential 
elements which would have been in that same alternative 3 or 4. And that’s why I think we’ve 
got to get that balance. 

  I hear what you’re saying. I don’t think what we’re saying is the level of detail. What I am 
saying is that we see things in the rule that don’t, aren’t consistent even with 30CFR as it 
stands. Now, let alone the proposed rule. And the one that Steve and I love to discuss is 
material damage. And, if those assumptions or interpretations that you guys made underlie 
your analysis, what comes out of the end of that’s going to be flawed. We think that’s where 
we’re at.  And, so the goal of this is not to go through this in excruciating detail, even though 
there’s more detail here to your point, there is more detail in hear than you’ll need.  But we 
thought that by walking through here, we could help, talking about the generic purposes of 
what we’re trying to accomplish.  

JMo  I just think in the comments I read, there was a danger that people were referring back to the 
proposed rule to say something’s wrong in the EIS.  Where, in reality, the proposed rule 
shouldn’t even be out there to (unintelligible) the EIS.  It should be the concept of a rule as if 
equally to the concept of the other alternatives.  

LE  (unintelligible) in evaluating the proposed rule, we’re using the text from Chapter 2, we’re not 
looking at what the proposed rule says. So, if there’s something that is more elaborative in 
chapter (unintelligible), during the proposed rule that is not in Chapter 2, that’s not a 
consideration in our evaluation. 
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  Let’s walk through that because I think… 

LE  And I think that’s where some commenters are getting confused, because they’re like well this 
rule does this, this, and this Chapter 2 and it doesn’t say that.   

DB  This started out as a programmatic‐level approach. And so, the alternatives were developed 
with concepts in these 11 principal elements. Alternative 5, which represented the conceptual 
elements, or the concepts that the rule would take into account,    was written much more 
broadly until November or so. 

DS  And I think, and I would agree with you from a legal standpoint. As long as the discussion of, 
that’s in Chapter 2 is broad enough to, so that the rule as it’s finally proposed, can be derived 
from that and shows a, the  range of alternatives  fully discussed.  I think, Bill’s point, is you 
need a really good understanding of the preferred alternative.  That is where the rule is at this 
point although it may change. So, this will help. This discussion will help and it will also allow 
you to QA/QC what you’ve said and make sure,  one of the comments were that there seemed 
to be some misunderstanding. So, 

DB  I think you’re talking two different, there are two different things going on.  

DS  I think maybe if we start to work your points really good. If we start to work through Bill’s, 
what Bill, Lois, Harry put together and maybe get into it a little bit that might help direct our 
discussion.   

JMo 
(8:18) 

I don’t disagree with clarification of the details at all. I never did that. All I’m making sure is 
that where we come out of this is a balance in discussions in Chapter 4 between the 
alternatives. And, if you’re given comments like this on alternative 5, to match the proposed 
rule. Then we need to have an equal clarification and expansion on alternatives 2, 3, and 4 to 
keep that balance.  

LE  And it would probably be beneficial to clarify what those alternatives are since there might 
similar misunderstandings and differences in interpretation.  

DB  And, the danger we’ve got to guard against, frankly from my perspective is that we not write 
alternative 5 so that it is precise rule provisions. Because if we do that, now we’re going back 
and rewriting Chapter 2.  

BW  We’re not saying that. 

DB  Yeah. We can talk about what the rule says, and then try to develop a little umbrella under 
which that concept can rest. 

DS  We want it broad enough and general enough so that we can be reactive to public comment 
and not have to go back and change the, and do a supplemental EIS.  

DB  Absolutely. That’s the right way to do it. Can you just turn that, just ever so slightly? 
(unintelligible) 

JMa  Is this what you’re going to put up on the screen? 

BW  Yes. 

JMa  I think it would be more helpful for me to work from the paper and just write notes on the 
paper as we’re talking about it. (unintelligible)  

BW  I think your point John is consistency among the alternatives and then not get into the 
technical weeds on the rule.  

JMo  Yeah. 

BW  We agree. (unintelligible) 

BW 
(11:07) 

This is set up to say, here’s what we’re trying to do, here’s the rule language, here’s the 
purpose,  what we think the benefit is, what we think the costs are. Because at the end of the 
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day, that’s kind of one of the things we got to get across in the EIS. So, why don’t we just walk 
through this element by element. And if there’s questions, thoughts, comments, concerns let’s 
talk about them.    Steam definitions.  Frankly, all we’re trying to do is put a  biological  
component on stream definition to make the process easier.  Because right now, everything is 
flow‐based. And, I’ve been in enough arguments when I was doing permitting with folks to 
draw the intermittent/ephemeral point on a map. You go out there on Tuesday and it’s here, 
you go out there Wednesday, and it’s here. I’ve seen people get red faced, mad and leave.  
This is designed to get rid of some of that, nothing else.  Clear?  O.K.  Costs, benefits, purpose, 
the whole deal.  What I’ll do is walk through here and kind of tell you what we were trying to 
get,  our intent. I’ll let you guys try to look at the cost benefits and if you see something that’s 
way  out in left field, let us know. If you see something you think needs to be added as far as 
cost/benefit, please make a note on your , on your outline here, and I’d like to see it. Fair 
enough?  I think we’ve got like 13 of these to get through.  But, we got an hour to do it so we 
have plenty of time. (unintelligible) O.K.  Let’s move to number 2, material damage, because 
this might start some discussion. Here’s what we’re trying to get at here. There’s never been 
officially defined material damage in 30 CFR.  With the exception of alluvial (unintelligible). 
O.K. And there is some discussion of material damage about subsidence but this is material 
damage to the hydrologic balance.  Two points. There’s two concepts in SMCRA that you need 
to be aware of, two global points. One is damage outside the permit and one is damage   
inside the permit. The generic standard outside the permit is prevent material damage. The 
generic standard inside the permit is minimize.  O.K. So this is material damage to the 
hydrologic balance outside permit.  This is focused on use. Whether it’s groundwater use, 
stream sue. The most active context is normally stream use.   That’s one of the reasons why 
we tied it to the clean water act. Because the clean water act, every other year or every third 
year, some rotation. They have to go out, or They’re supposed to go out, and do an analysis of 
their streams. That’s where they generate the 303d list. They have a prescribed method, a 
prescribed protocol. It’s quantitative, it’s accepted. The whole deal. So, we decided, we’re not 
going to reinvent the wheel here. If you’re going to look at streams, here’s the 305B method.  
Hell, it’s already approved.  We don’t need to reinvent the wheel. So the whole deal is, 
prevent material damage. It Doesn’t preclude use, that’s stream use, groundwater use, 
whatever they have to (unintelligible) outside the permit.  O.K. There’s a clarification on the 
bottom there, down towards the bottom there of (unintelligible) about underground mining. 
It’s the second bullet actually. (unintelligible) Steve and I’ve discussed once or twice. 

SG  We thought we were on the same page. (unintelligible) 

BW  We think we are now. But, the deal with underground mining is, you have two types. You got 
some that are planned subsidence. Some are unplanned subsidence. Planned subsidence says 
you’re going to have subsidence. It’s not the subsidence we’re trying to prevent. Some people 
have erroneously picked that up and say well ‘What do you mean you can’t have subsidence?’ 
Well, it doesn’t say that.  What it does say is if your subsidence causes material damage; if you 
go out and long wall panel, long wall mine, which is planned subsidence, high extraction, 
you’re going to get subsidence. If you long wall underneath the stream with a hundred feet of 
cover, you’re going to take the stream. If the stream has no water in it, how is it meeting its 
designated uses? And, the answer is ‐ well, it’s not.  So that’s material damage.  So then 
there’s another trick that some agencies have tried which is to put the whole underground 
mine plan inside permit boundaries. So then the standard becomes minimized. No. We put 
some language in there to clarify that because that’s not the intent. If that was the case we’d 
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just draw permit lines the size of Tennessee and say, hey we’re inside the permit now all we 
got to do is minimize. No.Not going down that road either. So, it’s not the subsidence.  It’s the 
effects of the subsidence. 

LU  And, it’s also not elevation change.  

BW  Correct. It was stated in the EIS that way. 

BW  Yes. 

JMa  And this is something determined on a permit‐specific basis, right? 

JMa  And in that case how is it possible to quantify that (unintelligible). 

BW 
(16:50) 

Let’s back that, I’ll be with you in one second Steve. 20‐second history lesson. When SMCRA 
first came out, this term material damage was talked about, There was proposed definitions 
thrown around. At that point in time we decided, SMCRA language says. The states shall 
develop their own definition of material damage.  We thought, we’re not going to weigh in, 
come up with this national thing. Each region’s different, each state can pick whatever they 
want for material damage criteria. What happened is, there’s about five states that did that 
out of 26.    And so, the rest of it is this kind of this big, gray fuzzy mush ball.  I’ll know it when I 
see it. It’s professional judgment, blah, blah, blah. No, that’s not, that was not the intent of 
SMCRA. And, frankly, OSM has struggled with weighing in and telling states that doesn’t cut it. 
That is, some of that’s on us. This is an attempt to correct that. Mr. Gardner. 

JMa  So in order to quantify that, do we look at  past violations (unintelligible) percentage for each 
region. 

BW  Steve, I know you’re dying to address that. Go ahead. 

SG  Well, I think the comment about what we’ve written so far in the chapter that was the only 
thing I should have caught. But, we need to clarify that it’s not just the elevation change. But, I 
thought we did, we were on the same page in our discussions that material damage that 
material damage has changed.  What Kentucky does, and I think Utah does, on their 
underground boundaries, was it in the famous letter that we received from OSM clarifying the 
underground issue. The disingenuous nature of using that as a permit criteria (unintelligible).  
That is a fact. That is the way it has been done in those two states. I thought we were on the 
same page, that we understood what your interpretation was is that material damage is 
impact on the hydrologic system.  Just the elevation change is not that. But, if you do impact 
the hydrologic balance by an elevation change then that area probably would not be 
permitted. 

BW  Well, that’s going to be the assessment they make on the up front. But, I don’t like to link the 
elevation change at all. Because, we see lots of long wall panels, Steve, underground, 
underground or under mine streams.  The stream’s still flowing. They might cut the gates 
(unintelligible) 

LU  Or, the opposite. You have no elevation change but you still have material damage because 
you have these great big cracks in the sandstone (unintelligible) 

SG  I can see that that needs to be clarified and changed.   (unintelligible) We talked to Brent 
about that. But still, I think we’re clear on the fact that this changes the standard to material 
damage.  Or, I think, you say it’s always been there but...  

BW  It has.  

  But it’s just the way it’s been enforced. And it’s supposed to be more consistent now across 
the states. And, it will result in some mines not being permitted. 

HP  You know, I wouldn’t, I wouldn’t be so broad in that area. I mean, if you take an example, 
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there might be certain areas  of a mine that are so shallow above the overburden that they 
cannot do either room and pillar mining. They’re too shallow. Because you’re going to 
dewater the above the mine streams.    I remember that in Ohio we had people who wanted 
to room and pillar under perennial streams that were 80 feet of cover.  And, that was all 
sandstone fracture. We said, you know, you’re going to completely dewater the stream.  We 
can’t, we can’t allow that. So I think, but if they move to higher cover, you know, these 
underground mines, the one’s I’m familiar with sometimes are thousands of acres. So, to say 
entire permit would be denied, I think is too broad.  

SG 
(20:31) 

Well, I wouldn’t say the entire permit.  Let me go back and clarify that. Areas of, certain areas 
that have previously been permitted will not be permitted in the future under this standard.  

BW  This is where we will conceptually disagree. Because I think that (unintelligible) I can’t be 
subtle Steve. I’m not going to be subtle.  You take the states of West Virginia and Kentucky, 
yeah, there might be some areas in there that they may have to reconsider. But, you take 
states like Pennsylvania, Ohio, everywhere else around them, we’ve been doing that.  So, 
that’s why I say we can’t say there’s a generic statement. That’s the trouble I have with your 
statement is we can’t generically say that, to Harry’s point, that a) mines are going to be 
denied. Because, to me, we don’t start with denial what we start with is ‘How do we make this 
mine plan work?’ I did permit review.  I ran an office consulting. I did that.   That’s where we 
started. We didn’t start with the negative. We didn’t start with ‘you’re not going to get a 
permit.’ So we started with ‘How do we change the mine plan to make this happen?’ And so 
there are areas, not permits, areas, that would be, would have an issue. We honestly think, 
and I will believe this to the day I die, that that is supposed to be going on right now. And, it is 
in most states. If it’s not in West Virginia and Kentucky  I don’t say we that hold that as the 
standard  and say this is how everybody else on the planet does it. We’re going to have to do 
some averaging there and so, O.K. West Virginia and Kentucky, yeah they might be a little 
(unintelligible).  But, they frankly should have been doing this all along.  This analysis, it’s a 
hydrologic analysis. The PHC is supposed to pick up on it from the consultant. The industry is, 
through the regulatory authority is supposed to do a CHIA. Between those two people, they 
are supposed to  Identify the issue and then reconcile it. We can’t, we know we’re not kings of 
the world. We can’t weigh in on every permit and say ‘Dude, you’re not doing that right.’  We 
have done some of that in the past.  We have done some modifications, but I tend to agree 
that there is some areas in some states may not be mined. We don’t think we’re talking, we’re  
looking at wholesale permit denial.  I just don’t believe that.  

SG  I’m not trying to say that. There will be areas that will not be permittable under this standard. 
How’s that?    

BW  Yeah, we agree. 

SG  I think that maybe it will impact Illinois also because getting into that zone of long wall mines 
with less that 400 ft of cover, greater that 400 may also be impact. Those mines can still 
probably be permitted and mined under, say, room and pillar  without retreat. 

BW  I don’t know, because see the hydrologic setting the whole hydrologic issue. And, Paul, help 
me out here cause you may know something about Indiana. (unintelligible) The hydrologic 
issue (unintelligible) is basically you’re flat and you’re cutting a hole in the groundwater table. 
So, to get groundwater levels to rebound, sometimes that’s not a big stroke. So,  I think the 
hydrologic issue’s different.  And, I would not make that blanket statement to say, in the east 
we talked about numbers. And, this is kind of the analysis I would like to see Based on stream 
density. Is, I thought, was a really good idea. (unintelligible) If we took some,  The assumption 
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is if you’re long wall under 350 ft of cover, you’re  going to impact the streams.  So, if you’ve 
got this stream density GIS, you come up with a script fill, you draw a 300 ft boundary around 
it on a potential long wall mine.  Say, o.k., these reserves might not be mineable. Maybe room 
and pillar it’s 150 feet. But, that gives you an analytical base on which to make that statement 
and  It’s not you and me arguing about what you think it is and what I think it is. It’s an 
analytical base and then what we talk about is, O.K.,   Is the number 150 or is it 175?  And we’ll 
throw it out ther and everybody, everybody and their brother will have a comment on 175. 
But, at the end of the day, it’s a common base for everybody to start with. So…  

SG  Well, I don’t think we disagree a whole lot on this. It’s the fact that we’re on a programmatic 
analysis of the potential impacts.  And, we’re trying to grasp some number of how far. If we 
got more time and budget we can do it on a very detailed basis  And, come up with exact 
numbers of the impacts of those.  But that’s not what was possible under this contract. 

BW  I think that the key thing here is that we don’t disagree with your statement that some areas 
according to element (unintelligible) .  I think the magnitude is probably where we might have 
exception. That’s where we’ve put together the rationale thought behind the production 
shifts. (unintelligible) think, now remember, this was a big one. That’s important to 
understand, how you guys arrived at that. Frankly, we got 50,000 questions about that 
(unintelligible). We got beat up pretty good on that. Anything that you can do to quantify the 
production shift thing in some method and anything that you can do to help us understand. 
Because, there was lots and lots and lots of comment and we had a hard time answering 
questions.  

SG  And that’s one of the things we were still working on, quantifying, after our last meeting here 
in Lexington.  

DS 
(25:41) 

On setting out the assumptions.  Now in what you were saying, if you’re talking about, if 
you’re in agreement, that it’s, what did he say, what were the states, Kentucky, West Virginia 
you mentioned. Yeah.  You mentioned Illinois.  The discussion should be that narrow.  It 
should be, that may be an issue here and, you know, the assumption is this and this. That 
some parts of this, that some areas under a permit may not be able to be mined, and why. 
And, I don’t know if you’ve already done that, but    I would think that that would be setting 
out the assumptions and not using the meat clever, trying to use the scalpel as much as 
possible.  

BW  I think fair Steve, to character‐ I mean, talking as a professional here. I think if I was going to 
describe it I would say, here’s the conditions   of what we think there might be a new type of 
production. How long wall mines come under blah, blah, blah. Room and pillar mines under 
stream valley, blah, blah, blah. I think it’s fair to set those up and from there, go into your 
assumptions . Because you’re framing your assumptions in some quantitative basis. And, I 
think that was one  of the things missing in the past, (unintelligible) it appeared as though they 
were just a number. So, I think if we did that going forward, here’s our assumptions. Long wall 
is   under 350, room and pillar under blah, blah, blah. Whatever, number, whatever way you 
guys want to do it. Anything that you can do like that is greatly beneficial in this effort. And, in 
that way we focus this discussion on (unintelligible) 175. Rather than, how the hell did you 
come up with those numbers.   I think we’re on the same page. I think we are.  I just caution 
against, I just caution again to say that the conditions that are on the ground, possibly, in West 
Virginia and Kentucky may not be the way it is across the remaining 22, 24 states. And, I’m 
sure Roger Calhoun and Joe Blackburn might (unintelligible) 

SG  No, I agree with that.  
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BW  O.K. I think that’s fair. (unintelligible) Any other thoughts, questions, comments on the 
material damage thing? Because, (unintelligible). This is one of the bigger ones.   

DB  
(28:09) 

You’ve identified in your paper, the, several specific sections.  Are those the only places where 
you saw an issue?  

BW  What are you talking about? 

DB  I’m talking about your paper from Monday. Your, your list of items.   

BW  Yeah, I put some examples. Just to give some meat to what we were drinking. That’s where I 
was going when John said about consistency. That’s what I was trying to clarify. Because I 
could point to specific examples where we make the, there’s just a total either misprint or 
misunderstanding. And listening to Steve. I mean, I know Steve.  I know Steve knows what the 
deal is. I think there was just, The whole evaluation change  thing, was probably, he was 
thinking of it in one terms, we’re thinking of it in another. That’s where we got to reconcile. 
Because, a lot of the cooperating agencies. That’s exactly (unintelligible) the elevation change. 
A lot of the cooperation (unintelligible).  How is material damage related to elevation change? 
Not until you understand subsidence, and have the discussion we did today, well, yeah, that’s 
what he meant.   

DB  Brent brought that up in the face‐to‐face. So, we talked about that specific example and got 
clarification of that. On the other ones, do we need clarification? On the ones that Bill 
specifically mentions in the paper.    

BW  The one’s that I sent that you don’t have? 

DB  The prioritized list. I mean, I want to make sure we address , you know, obviously the things 
where you have honed in on something.  And then, more globally the concepts that…. 

SG  I think we can go back and address those. I don’t know if we need to discuss those in detail at 
this time.  

DB  I’m just saying, you have the framework to do that so I’m going to check that off as a part of 
our plan moving forward.  

BW  What I would suggest , to be honest with you. I’ll just tell you what I’d like to see in that plan. 
What I’d like to see in that plan is the authors will go through and have a look at their sections 
of rule interpretations in light of our discussion here . And, that way we don’t have to sit here 
and itemize every little thing that we think is, even though I think you’ll find in the comments 
(end of recording). 
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Participants:     

Abbreviation  Name  Affiliation 

BW  Bill Winters  OSM 

DS  Dianne Shawley  OSM 

SV  Stephanie Varvell  OSM 

LU  Lois Uranowski  OSM 

JC  Jeff Coker  OSM 

HP  Harry Paine  OSM 

PE  Paul Ehret  OSM 

JS  Jose Sosa  Polu Kai Services 

DB  Dave Bell  Plexus 

JMa    John Maxwell  Polu Kai Services 

SG  Steve Gardner  ECSI 

EL  Edmundo LaPorte  ECSI 

JB  Jeff Baird  ECSI 

DB  Doug Mynear  ECSI 

JJ  Josh Jenkins  Mactec 

AS  Ann Shortelle  Mactec 

JMo  John Morgan  Morgan Worldwide 

LE  Liz Edmundson  Morgan Worldwide 

 

DB   

BW  In light of our discussion here.  We don’t have to itemize every 

DB  At the same time, we want to make sure  we’ve understood the thing and we’ve addressed it.  

BW  I pulled right out of the comments.  I pulled the EIS team  All I did was try to group them 
together.  Even though you may not agree with that. 

DB   

BW  O.K. 

AS  You’ve got increased  leading to increased costs to consumers.  Which had been excluded in 
the box that was built  the pandora’s box of trying to look at how this could effect the use of 
coal.  Green house gas production  when you have this in here as a cost.  What is the current 
thinking of how that should be addressed 

BW  Just a generic statement   absolutely no impact on anything else?  When the price of 
something goes up   What is the impact on that on society in general? 

JJ  Other than we acknowledge that potential supply and demand element. 

JMo  Compare that to the flucturaiton in coal prices.  When there was work done by [Hill] and 
Associates. 

BW  Somebody do that. 

JMo   

AS   

PE  It is certainly an  may not be connected.  Those are generated clean air act.  Whether or not 
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you’re going to burn coal.  May mean certain coals   usually goes up because a utility is   2008, 
or whatever it was, steam coal was selling for    I’m not sure we want to get too much into the 
weeds.  Whether it’s a profitable 

AS  I just wanted to hear the current… 

PE  I like the way this is organized.  And, I think   When you read Chapter 4  You should have read 
Chapter 2  This is the cost of it, this is the benefit.  Chapter 4 was almost all economics.  If you 
got 100 acres of coal  status quo.  That’s understood.  Each alternative is treated by each 
alternative   It also says  within each of those alternatives.  The front end of each    be 
organized this way.   

DB   

BW  If you’re looking at the last bullet.  The next session is EIS format. 

DB  I want to validate that 

BW   

DB   

PE   

BW   

HP  What John brought up. 

PE  It will mesh with another one.  Each part was written be somebody different.  Well, you know, 
you have all this information about birds  But, those are things   There has to be some level of 
consistency. 

BW  That’s how this agenda is kind of set up. 

SG  I think I like that. 

JMo  You look at the the fuel trends.  There’s not correlation between price and production.  Coal 
has peaked in 2008.  And is disconnected with gas.  It’s pretty clear as to what’s been 
happening. 

BW  Think about it in those generic terms.  If it’s negligible, cool. 

HP  We didn’t think it was tied directly.  We need to know exactly where that is coming from. 

DS  Before we leave the topic of consistency.  We can come back to that. 

JMa   

JMo  You’d have an introduction.  The second section would be   equal weighting to each.  Just 
trying to get that balance approach.  And I think that’s  

BW  I think that comes under the next topic   As John [Maxwell]  Hadn’t thought of it that way.  
Corrective action threshold.  It’s a concept   and in  the stream context, why do we   What this 
is designed to say  it’s conductivitiey of 27. We use conductivity of 500.  The action is not, as 
I’ve seen it mischaracterized,    when it hits one, the operator needs to do an evaluation.  And 
the regulatory authority.   If at the end of that process,    It’s kind of similar to the adaptive 
management approach.  We’re not going to make the coal miner do something.  Nothing 
more than to say, we don’t need fish floating down the stream 

JMo  If some of thses area being required  The other agencies are doing  

BW  Lots of fingers get pointed to the clean water act.  EPA or the state regulatory stream this wide 
and there’s not cumulative  

JMo  We’ve got other rules which are in play. 

BW   

JMo   

BW  And the 404 is a big one when it comes to fill.  When it comes to cumulative effects analysis  
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you shall meet point 1 and when you meet point 1 you have to do something. 

SG  On a watershed basis 

BW   

SG  Sierra Club lawsuit 

BW  Cumulative effects model 

DS  Here’s a news story The final EIS is due to be released this month. 

DM  The pertinent   they have corrective action thresholds in there.  

BW  When the guidance first came out  How you guys want me to do that?  Nevermind.  I could 
talk a long time about that.  Baseline data collection analysis.  Some states, long ago and far 
away, Ohio.  I remember   Three data points to characterize   EPA did a study  12 evenly 
spaced  samples  so, at the end of the day   I tried to do enough investigations and I have one 
data point  I can draw that line any way I want to.  We’re picking a number, we’re picking an 
interval.  We find in hindsight that that’s being done in some areas better that other.  So this is 
trying to rectify that problem.  We also added a biologic component here, that is new.  You 
don’t have to grab a separate one for us. But,  

DS  What baseline for 404 permint application. 

SG  And consistency 

BW  Monitoring. And through the data on the shelf and never look at it.  What we did here is  want 
you guys  You shall look at your monitoring data every two years.  You shall look at the data.  
And you shall look at trends.  I just did.  It just seems intuitive to me that you would do this.  
It’s not done.  We are now providing some clarification and sidebars   one or two parameters.  
And, it’s for a parameter   I’ve seen monitoring data that didn’t include iron.  Why are you now 
monitoring for iron?   I think is going to draw some critisicm.  It not all that expensive.  There’s 
basically 7    It’s a real easy QA/QC check.  It’s 200% off.   And, you base all you on 4,000 Really, 
they     We’re not telling them to QA/QC   Just go do it.  Any questions on monitoring data?  
Activities in or near streams.  This will probably generate some comments.  This is part of the 
stream buffer zone rule that didn’t get   We need to look at   We need to see a better analysis  
of   

DB  Is the black mark highlight 

SV  We were trying to save the government money so we didni’t print them in cover. * 

BW  This is not a prohibition   you shall not mine inside the stream buffer zone  When you dig into 
this   SMCRA is not written that way.  What you’re going to do inside the stream buffer zone.  
So, this is where   What are you doing inside the stream buffer zone  can you minimize the 
foot print.  The operator and the state regulatory   What am I missing here, Louis? 

LU  Enhancement. 

BW  Try to offset your impacts as an enhancement.  This happens every day.  And, for some reason 
they don’t seem to call attention to that.  But, that seems to never get any press.  That is 
considered enhancement.  O.K.  if you’re going to fill 1,000 ft of stream, help us offset.  We’re 
not telling you to do anything   We’re not asking them to do anything extra. 

JMo  Mining through streams   about changing perennial  

BW  I would argue that SMCRA always had the ability to    you can’t look at  We thing, dude,   how 
are we saving the use to that stream?  You propose 100 ft buffer zone.  We think   I can’t 
speak for the rest of the world.  That’s where we start.  The 100 ft line   You’ve got an 
alternatives analysis   It’s two kind of separate issues.  To me th 

JMo  Going back to the  these clause of  and changing the function of the stream where your not 
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mining through it’s going to be a bigger problem 

BW   

JMo  Think of Texas. There’s not capacity of the stream to carry water. 

BW  Changed the conductivity and  

JMo  The most significant impact 

BW   

JMo  I can think of the Alcoa permits in Texas.  Previous function 

BW  But, it’s important   100 ft buffer zone, what  Here’s the issue.  Things are for the most part 
rather homogenous.  The stream density is still. 

DS  The current regulation, if it were applied to that particular permit.   

JMo   

DS  This sort of gets us back   30 CFR.  That’s appropriate for OSM to explain.  Rather or not the 
RAs are complying with it.  We’re looking at what’s on the books and what’s proposed to be 
changed in the alternative.  I felt so sure, that that was the right way to go.  DOJ lawyers who 
are in the process   it’s what’s in the CFR.  If DOJ agrees with the approach, they’ll be there to 
defend us.  That should be our starting point. I don’t know if it’s a side discussion. 

BW  It’s a side discussion. 

DS  It cuts both ways.  If you’re looking at benefits status quo.  The benefits side of things won’t 

PE  You can speculate that the new rule   lack of definition  a subjective point of view  agree that 
there was not damage to the hydrologic balance   is the fact that they don’t have excess spoil.  
They place all the spoil.  The concern is in Appalachia that  the surfaces are actually higher.  Is 
higher than it was formerly. You may in fact have an AOC problem.  Is a steep gradient.   

BW  This rule could rectify that. 

PE  If you have  a flat topography. It certainly creates a challenge. 

BW  I don’t want to say it’s a driving force. 

JMo   

HP  Actually that’s   one of the things we hightlighted in green  This issue of fills.  Minimizes the 
volume of fill.  One of the things we evaluated   Those numbers are in   so that would be your 
baseline.  You have to think about things  Not all permits have fills.  37%  that’s tied to certain 
levels of production.  Not broadly across. 

SG  Bill, not to belabor the point.  Just for clarification  mining through streams, How does that 

BW  There’s two things here.  That’s area inside the permit.  If you have 7 mayflies pre‐mining  
Similar form and function.  Put back a stream   If you can’t do that.  That may be where 
material damage kicks in.  Or, we could go down the road of performance criteria. I see 
performance standards being developed .  It’s kind of a case‐by‐case thing. 

SG  There reinterpretation  any change is material damage.   

BW   

SG  T 

BW  I may have mentioned that to them once or twice.  I can’t speak for what EPA does  We don’t’ 
know where that’s going to fall out.  You can have conductivity of 40,000.  There’s still the one 
agency that    It really doesn’t matter what the EPA   Can we do one more before we take a 
break?  Mining through.  They do a lot of diverision.  If you mine through it, you have to put it 
back.  It’s been a kind of implied   in SMCRA.  If you have a flow‐based definition, all you have 
to do is put water back into the stream.  Form we’ve been doing for a long time.  

JMo  You’re requiring the density to be  
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BW  Where do we say density? 

JMo  Where before,   

BW  If we had 1,000 miles of   mountaintop mining argures against that.  What our goal is, we 
don’t’ care if it’s   , just put it back. 

HP   

JMo  At the moment, other than the 404 requirement  I can think of a number of streams that    I’m 
talking about in the mined area. 

HP  I guess I’m not aware of that.  Most states now are doing riparian corridor   the main change 
that we’re envisioning.  Let’s see   when the data 

PE  I think that generally speaking   dendretic  I think the mid‐western   That’s not a landscape we 
should be shooting form.  They’re going out there with tape messures . They had a landscape 
with three dendritic patterns  If you’re accountable foot for foot, you’re short. 

BW   

PE  What John is saying 

HP  Even under the  rule 

JMo  Which of the rules are driving which impacts.  That is a very significant departure from current 
practice. 

PE   

BW  We’ll talk about that later. If you mine an area and reclaim it   I’m with you up to that point. 
We aren’t going there.  If the Corps wants to go there, fine. We’re o.k. with that.  Mining 
through diverting.  If you mine through it, fix it.  We are saying establish form and function   
through the drainage regs   We don’t’ think we’re under the   There’s a concept in here called 
sequencying.  If you mine it, you can’t go any further until you establish form and fuction.  And 
put it in the preamble  without being onerous to the industry. 

DB   

DS   

DB   

DS  We need to do a couple of things in the EIS.  Whether it’s discussed in the preferred 
alternative  and the impact it would have on coal production. 

DB   

JMo  Alternative 5 has sequencing. 

BW  They don’t have to be mutually congruent. 

DS  Let us stew over that. 

DB  Lightening rod 

DS   

DB  I don’t want to be dealing with 10,000 comments 

DS  I’m not sure about that    Do we have an alternative,  

JMo  Alternative 4. 

DS  I guess the question whether we should tamper with  if the agency has already made the 
decision. 

DB   

DS  It  is an important point. Although, at any point   make changes that are reactive 

BW  Here’s my question for you guys.  Is that a viable thing to do in an EIS 

JMo  And we get back to our cafeteria plan. 

BW   
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LU   

PE  Sequencing  

JMo   

PE  Is it in 3? 

DS  And that’s a major driving. So we need to get that.  How difficult a task would it be to separate 
it out of the .. 

SG  It’s a big change 

DS   
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David Bell Charity in our analysis that discusses sequencing as as one of the requirements. 
Diane Shawley We, yeah 
David Bell So, I mean, so we want to make sure we put that in our...  I’m sorry.  So we want 

to make sure we don’t treat that as if it is an analytical requirement.  But… 
Diane Shawley Well we need to do.  We need to a couple of things in the EIS because we’re 

gonna take comment on it which means that we need to be sure that it’s discussed 
in the EIS, whether it’s discussed in the preferred alternatives which may be fine.  
If…  So that that the two things that need to happen, the sequencing does need to 
be discussed and the impact that it would have on coal production, whatever, to 
make the EIS complete. 

David Bell It could be just as simple as saying the agency is considering a, a component that 
would require sequencing blah blah blah and invites the public to provide 
comment.  That way you get it through the EIS process.  You’ll get it through the 
rule making notice and comment process as well. 

Diane Shawley I don’t I don’t think that’s…  
John Morgan It’s. If you go back to Chapter 2, sequencing is already defined in Alternative 5.  

As what the, one of the elements. 
David Bell Right so… 
John Morgan So, so that the fact that in the recent version of the rule, again the separation of 

the rule versus the EIS.  The rule making team decided they’re not going to 
proceed with sequencing.  Alternative 5 has sequencing. 

Diane Shawley Right. 
John Morgan As it was in the approved Chapter 2. 
Diane Shawley Right and we, we.  Go ahead… 
John Morgan So, what could happen is that, you know,  the proposed rule can differ, as we said 

before, mixing and matching various components. So, this one is one which is in 
there as the EIS, as an impact and therefore the potential impacts of the actual 
rule might be less than that because sequencing is now excluded.  But it doesn’t.  
The fact that it’s discussed in the EIS doesn’t affect the rule. 

Bill Winters They don’t they don’t have to be mutually congruent.  I guess is the point. 
Diane Shawley Yeah.  Let’s.  I.  Let us let us stew over that a little bit because it, it.. 
Diane Shawley You don’t want to make it a lightning rod either. 
 Exactly.  And that if that that if it’s been picked up already as being, you know, 

it’s gonna have a huge impact.  
David Bell Cause I don wanna be sittin there sorting out ten, ten thousand comments that, 

that hate sequencing, get, and you know and the agency says, aaaa, never mind. 
Various (unintelligible) 
Diane Shawley Yeah.  Yeah.  I think.  Yeah.  I’m not sure about that and I think I’d like to talk 

with our counsel about that.  But the other.  Another question that I had sort on 
the flip of that is do we have an alternative?  An an element of one of the other 
alternatives that does not include sequencing so that there’s been some analysis of 
what would the rule look like without sequencing?   

John Morgan Alternative 4. 
Diane Shawley Is that Alternative 4?  Okay. 
Unknown (unintelligible) 
Diane Shawley Okay.  So.  So.  Good.  So, it seems like we’re covered there.  I, I guess the 

question, Dave, if you were to frame up the question for me to take back to our 
solicitors is whether we should tamper with that alternative and discussion of it in 
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the preferred alternative if the agency’s already made the decision.  Does that 
sound like the right question?   

David Bell Yeah.  Let me let me see if we can frame it and…  
Diane Shawley Okay. 
David Bell Over the next day and a half. Cause we, I think that’s an that’s an important 

point. 
Diane Shawley It is an important point.  I agree with you and I, I think we do want a bead on it 

where, where we’re wanting to … we can’t be disingenuous and say we’re going 
to take comment on something that’s not in the EIS.  Although, although you 
know at any point we can go back and supplement the EIS. Without additional 
preamble language and you know make changes that are reactive.  Yeah.  I think 
we’re on the same page of what the issue is if you can help me frame that up. 

David Bell Okay. 
Diane Shawley And then we’ll go back to the solicitors and try to get some better direction. 
Bill Winters Here’s my question to you guys.  Cause I was, I kind of a little different thought.  

What would happen if we looked at Alternative 5 and said, this one issue, 
sequencing, here’s the impact with it; here’s the impact without it.  Is that a legal 
thing to do or is that a is that a viable thing to do under the EIS? 

John Morgan I don’t think (unintelligible) too much into the detail of one particular clause. 
Bill Winters Okay 
John Morgan I mean otherwise you’ve got the situation that every other potential nuance has to 

be looked separate. Then we get back to our cafeteria plan.   
Bill Winters Okay.  That is just a thought I had.  I was thinking that we’ve already got, here’s 

what the impact is with it.  This one little item would be the impact without it. 
Ann Shortelle (unintelligible)  John, did you say that it is Alternative 2? 
John Morgan Four. 
Ann Shortelle The most restrictive is in two.  Is in in two? 
Unknown No.  (unintelligible) There’s no point of sequencing cause you can’t do anything 

you can’t even get near the streams. 
Ann Shortelle Right.  You’re right.  You’re right.  (unintelligible) 
Unknown That would have to to be a three.  I would think if you’re talking about a, if it’s 

graduated stringency, sequencing’s pretty extreme as far as my, my own personal 
opinion. If you’re gonna allow mining a stream, what, what you can do in three, 
sequencing logically to me would be in three that it can be restored in sequence.  
So… 

Unknown It’s in three and five actually. 
Unknown Is it in three?  I mean,  I mean, I didn’t, I don’t remember the deal.  I mean the 

irony of it is the only place I recall sequence, seq well whatever it is, is in five. 
Diane Shawley And that’s a major (unintelligible) being explained to me that’s a major driver of 

impact on coal production.  Yeah.  So, we need to get that.  How how difficult of 
a task would it be to separate it out of the preferred alternative at this point?  
Dave? 

David Bell No I’ll have ...  I,  I don’t know 
Bill Winters Steve put the (unintelligible).  What do what do you think, Steve?   
Steve Gardner It’s changed.  Big change in the way we analyzed the alternatives, but we’ve got 

big changes on the plate anyway.  
Diane Shawley Yeah.  That’s what I’m wondering if it couldn’t be worked in.   
Steve Gardner We’d have to… 
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Diane Shawley I mean, I mean it is that decision’s been made and it’s not gonna clear the 
impacts.  And, in the preamble will be a discussion of other protections that are 
there bonding requirements and things that we think are. That OSM believes are 
protective, still protective without the sequence.  

Bill Winters It accomplishes the same thing 
Diane Shawley Okay.  But we will take comment on the sequencing piece 
Steve Gardner Still in the other alternatives. 
Diane Shawley Right.  Right 
Bill Winters (unintelligible) 
Diane Shawley I think, I think I’m with Dave on the lightning rod piece of it that if, if , if we 

know that it’s not gonna be in the rule going out, then maybe it should be 
dropped from the prefer, the discussion of the preferred alternative.  We we’re 
already discussing it elsewhere. 

Bill Winters But I, I like I thinking that an idea of what of what that significance that is 
because I think in your analysis, Steve, that was one of the big five.  I remember 
we had five major impacts, and that was one of them. 

Steve Gardner It is a major impact. 
Bill Winters That’s what I’m kinda wondering.  Is it just a simple matter of going to the matrix 

you did and refining that one little piece of it?  I mean I’m just thinking about an 
hourly thing.  I’m thinking that a couple thing that you guys get together and say, 
okay, without sequencing how does that impact this one little element that this 
matrix that we did?   

Steve Gardner Again, I’ll say we’re we’re doin some major redo’s of of everything based on, on 
the comments so I think it probably fits within that same time frame. 

Bill Winters That would that would be my gut feeling but I don’t want to put words in your 
mouth.  It think it should take  you guys 15 minutes to do (unintelligible). 

John Morgan I lost 15 minutes  (unintelligible).  
Bill Winters I didn’t say 15 minutes on what plan.  Okay.  So.  What I heard is that 

(unintelligible). Dave’s gonna structure some kind of thing some kind of 
question.  Diane’s gonna check with DoJ, then we’re gonna have a discussion on, 
in essence, lightning rods.  Should we?  What should we do?  How should we 
handle this in the EIS?   Is that correct?  And then, we are gonna touch base, 
when? 

Jose Sosa By the end of the day tomorrow.   
David Bell Yeah.  We’ll we’ll leave with the question framed and then y’all need to give us 

an answer as quickly as you possibly can. 
Diane Shawley Okay 
Steve Gardner Then I’ll just make further comment that that that my notes from Chapter 2 and 

I’d made the note that under that section in Alternative 5 that it’s, it’s not clear in 
Chapter 2 what, what it means. 

Jeff Baird Absolutely not.   
Unknown (unintelligible) 
Steve Gardner That sequencing.  The description of sequencing in Chapter 2 is not clear. 
Bill Winters So then we should get time credit because we’re helping clarify what this means. 
Steve Gardner Well, I think it’s not, would not be clear to anybody reading this section 
Unknown I, I tend to recall that also because I remember the way Chapter 2.  I mean I knew 

what sequencing meant because of other discussions but I, I remember that I 
don’t know that anybody of the cooperating agency’s reviewer had a clue what 
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sequencing was. It’s looks a little innocuous  
Steve Gardner Yeah.  I’m not sure they fully realized it. Because that they we still had questions 

about it and full impact of it. 
Bill Winters Do we all agree that what the approach we’re talkin about is, Dave’s gonna frame 

the question; we’re gonna check with DoJ; and we’re gonna wrestle that one to 
the ground if everybody.  Is there any other residual issue that anybody sees? 

Diane Shawley Chapter 2 needs to be revised to fully discuss sequencing. 
Unknown Yeah.  Right. 
Diane Shawley If it appears in one in Alternative 2.   
Bill Winters Okay 
Unknown Would it be a problem from a NEPA perspective if, if hypothetically this EIS 

document had nothing in it discussing sequencing ,but the preamble language 
said we want comment on this. And then we make our decision between the draft 
and the final and incorporate everything we need to there.  Is that a problem? 

Diane Shawley It is a problem.  Because, Because you haven’t analyzed the environmental 
impact. Of that piece of the rule and so you would have to probably go back and 
do a supplemental to the EIS. 

Unknown You do it, you do it between the draft and the final.  Before you go final you do 
your, you know. You’re soliciting comment in the draft stage. 

Bill Winters Yeah, it’s not even in the rule.  It’s not in the rule. 
Unknown It’s not in the rule.  Nothing is in the rule mentioning sequencing, but in the 

preamble you just put a discussion we’re soliciting comment. So we make our 
decision at incorporate what we do or don’t need to do between the time that we 
put the draft out by the time we put the final out. So that the file has it in it or 
doesn’t have it in it as we make our decision. 

Diane Shawley O.K.  
Liz Edmonson But, then you’re having then you’re either not having that opportunity for public 

comment in the EIS.  You’re having in the rule making that that’s that, if you’re 
in the public and a decision maker is looking at the EIS you’re not having that 
analysis of the facts and you can argue that the sequencing should have been 
within that reasonable range of alternatives in the EIS.  That the agency put it in 
the preamble.   

John Morgan The correct answer, if you’re trying to look at it is to put it in the most restrictive 
not alternative 2, but alternative 3 should have sequencing. 

Unknown That would seem to really make sense, too. 
John Morgan Not in 5 which is the preferred alternative, (unintelligible) 3 which is the more 

restrictive then you would..  
Unknown That’s a good point. 
John Morgan Then you would always mix and match if you still want to move it over to 5 later. 
Diane Shawley Right. Yeah. 
Liz Edmonson But I think (unintelligible) 
Diane Shawley And, I think if we go that way, you know, that the only impact would be, poor 

choice of words, maybe, but on on turning around Chapter 4 that as Steve points 
out there’s there’s gonna be some some serious revision and anyway so this could 
be worked in.  Right?  Okay? 

Jeff Baird I’m going to ask an incredibly naïve and possibly even stupid question that might 
get me tossed out on my ear, but, is anyone here on the OSM team actually read 
Chapter 2 in its entirety? 
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Multiple Yes. 
Unknown I, I, yeah, I don’t know what the latest version of it is but I read.. 
Diane Shawley I didn’t know what I was reading at the time that I read it. 
Jeff Baird Because what I’m seeing here is gives an incredibly detailed outline of what it is 

you all want and if you go an look at this in comparison to Chapter 2, which we 
have been writing pursuant to OSM’s instructions.  Chapter 2 is wholly 
inadequate when you look at this and when you want us to consider all this.  Then 
that’s where we run into probably the majority of our problems is in Chapter 2.  
Maybe not even knowing what we’re writing to. 

Steve Gardner Good point.  It’s an excellent point. 
Diane Shawley That is in his point.  It sort of goes back to what John said earlier which is this 

discussion because this is the rule discussion is gonna be a lot more detailed than 
what it’s gonna be in Chapter 2, but… 

Jeff Baird And that’s fine.  But we’ve been told from day one that the rule doesn’t exist.  
We’re not considering the rule.  We are writing to Chapter 2.  So that’s, you 
know, probably the basis for the majority of the comments that we’ve received.   

Diane Shawley Do you feel like the discussion in Chapter 2 of the preferred alternative doesn’t 
line up with this? 

Jeff Baird Correct.  I do. 
Steve Gardner Yeah. 
Unknown May (unintelligible).  We, we were actually… 
Edmundo 
LaPorte 

It’s a level.  It’s a level of detail.   

Diane Shawley Yeah.  I mean it’s.. 
Bill Winters If if it’s a level of detail thing, that’s a separate issue.   
Jeff Baird I understand, but there’s things in here (unintelligible) 
Bill Winters (unintelligible) concepts in Chapter 2 that needed alternatives.  I mean the gross 

nature of the comment, the gross nature of the alternative has to jive with this 
somehow. 

Diane Shawley Cause it has to (unintelligible). 
Jeff Baird I agree. 
Various Yep. 
Jeff Baird If that’s what you (unintelligible) I agree 
Unknown I perhaps, I perhaps, need to reread Chapter 2.  But,  I, I thought I lookin back on 

it I, I didn’t think Chapter 2 was other than some some little bit of instruction and 
details was that badly written. And, I think that Chapter 2, and and unless you can 
show me specifically, I don’t necessarily think that Chapter 2 is is misaligned 
with with this concept or and I thought it aligned better frankly chapter, frankly 
with Chapter, Chapter 4, than it certainly did Chapter 3.  But I, I mean I would 
like to just talk to you more about that cause I’m I’m I don’t really have a 
problem with Chapter 2.  We we we had a bunch of comments on.  I thought the 
structure was set.  It’s basically a description of of of a conceptual description of 
the alternatives.  You put meat on the bones then as to how those two collide 
relative to the environment and that comes out in Chapter 4, so Chapter 2 
shouldn’t be very detailed.  It’s a conceptual discussion of the alternatives.   

Steve Gardner And our analysis is is a conceptual discussion of that.  I mean it, it that’s what 
we’ve been told from day one. We are our writing our impacts to Chapter 2.   

Bill Winters Okay 
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David Bell We’re we’re we’ve got a couple of issues here.  Chapter 2 has changed materially 
or somewhat since you saw it.   

Unknown Well that’s.. 
David Bell Based upon comments that we got from John. 
Bill Winters Here’s (unintelligible) Chapter 2. 
David Bell But, that’s but that’s not it.  Chapter 2 changed a lot since then because we got 

direction to enhance the discussion of Alternative 5. To make it more rule-like.  
More attune to the rule, and, and of course we, we engaged in that discussion 
about well wait a minute level of detail, consistency amongst the alternatives, 
etcetera.  So, that was a work in progress that John and Craynon were working 
on.   

John Maxwell But I believe the most recent is that, that John put on SharePoint probably… 
Jeff Baird December 9th. 
John Maxwell Before Christmas. 
Bill Winters Which I think is this. 
John Maxwell Okay. 
Diane Shawley Do we have we have a couple that are volunteer from PKS and, and OSM to take 

a new look at Chapter 2 or is that already on your agenda to do? 
Unknown I just spent a day or so working on Chapter 2 on the newest version that we have. 
Diane Shawley And, and so when..  
Lois ? What I found between the rule and Alternative 5 is that there are some 

discrepancies between the two.  What it says and what it really says… Although 
it’s not to the point that may affect Chapter 4, I don’t know that.  Because, there, 
there they’re not, it’s not a hundred and eighty degrees right or wrong.  I mean 
there’s a lot of stuff in there that fits. There are some things that don’t so I’d I 
would  be glad to work anybody. 

John Maxwell If our, our interpretation of the alternatives is different than interpretation of the 
rules and..  

Ann Shortelle  Doesn’t have to match the rule.  
John Maxwell There could be some problems there. 
Unknown But if it’s significantly different I think we need to make sure that’s not there, 

right? 
Ann Shortelle  Well you need to make sure that your alternatives cover the range of actions 

you’ve got in the rule.  One way or another. 
Unknown Yeah. 
John Maxwell Right. 
Bill Winters That, I think, I think we’re saying the same thing folks to be honest with ya.  

We’re not goin down in the weeds of this and and again I thought we answered 
that question a couple times but this is detail.  We recognize that.  This is our 
document. 

Jeff Baird And I understand that.  But… 
Bill Winters We thought by just walkin through this it might help clarify some things.  We’re 

not saying … 
Diane Shawley And you guys … 
Jeff Baird It absolutely does.  
Diane Shawley You have the Lois and and I’m sorry I forgot you name… 
Jeff Baird Jeff. 
Diane Shawley Jeff.  Lois and Jeff.  Maybe you guys can set a time to have an offline discussion 
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about Chapter 2.  One thing we don’t want.  What’s, we’ve suffered from in the 
press is people cherry picking what they to take out of the draft chapters that 
they’ve seen and so to the extent even if it’s from a NEPA standpoint, a broad 
discussion which may cover us to say we, you know, the rule has been derived.  
Logically derived from alternative laid out.  We don’t want anything in there to 
be so off base that, that’s the piece that the public seizes on or they you know, the 
industry seizes on if it’s at at an early stage before we’ve even you know come 
out with with a proposed rule or or a final rule, I guess.  

Steve Gardner Without .. 
Diane Shawley It’s a long-winded of saying let’s make sure there isn’t there aren’t any like 

hidden problems in there that can come back to you know that we wouldn’t want 
held up as as representative. 

Steve Gardner And and and this exercise we’re going through today is very helpful and, not to 
beat a dead horse, but something we should have done a long time ago. 

Diane Shawley Yeah. 
Steve Gardner And and I think what we were doing in our impact analysis was looking at what 

our interpretation of Chapter 2’s descriptions were.   
Diane Shawley Yes. 
Steve Gardner I think that resulted in a lot of the comments that we’re seeing now. 
Diane Shawley Yeah.  Yeah. 
Steve Gardner Which I think we’re going to back to addressing some of these understanding 

issues between us. 
Bill Winters We agreed.  Dave made a statement on the call last week about I said that we 

didn’t think the rule team was involved in this process.  And Dave said, well we 
thought that you guys were.  This is a reconciliation of that.  And what we’re 
tryin to do is not to get to the level of detail, but just to make sure the gross 
content are similar. They don’t have to be identical, but gross contents, I mean, 
one can’t say one thing and, and something else, the rule says something 
completely different.  That’s what we’re trying to reconcile. Not the detail. 

Steve Gardner I mean, Chapter 2 does need to be a very brief summary of what the alternatives 
are but has to be enough for us to understand how we interpret it to do the 
impacts analysis. 

Lois ? Then when we started this exercise, our main rule writer, the guy who put all this 
nice (unintelligible) together was Dennis Rice.  He gave us these first bullets.  
Our job really was to do the cost benefits and problems and so our time was spent 
thinking that was very helpful.  You know I mean yeah, we’re talkin about the 
elements of the rule, but we’re really worked on this for these other items and I 
hopefully those are helpful later in the cost benefits stuff. 

Doug Mynear I think you know back to our history lesson on of 2.  This is very helpful and one 
of the problems we had from the start was you know, we didn’t have a developed 
you know concepts of the other alternatives.  And I think it was like in September 
when Liz and Joe finally went back and really fleshed out some you know this 
other concepts what did they mean?  Because all we saw until that point in time 
was like you know Bragg rule applies.  Bragg decision applies and like well 
great, what is that?   And so, you know I mean Alternative 5 or preferred 
Alternative whatever it was at that time was well developed, the concepts were, 
but some of the other things were just like kind of thrown together and, and what 
not a lot of meaning 
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Bill Winters We kind of, we gotta that it reads that way to.  You know what I’m saying. 
Doug Mynear Yeah, I mean it’s you know, thanks to Liz and Joe went back and spent I don’t 

know about a week there really fleshing out you know what does this really 
mean?   

Liz Edmonson Well, really do any, I mean didn’t really do any I mean there wasn’t time to do 
any kind of like further analysis.  I mean we (unintelligible) ourselves in the 
matrix committee make sense.  And that’s all we did… 

Doug Mynear Yeah. 
Liz Edmonson We didn’t, like, I mean… 
David Bell And then and then when submitted Chapter 2… 
Liz Edmonson Put it in a logical order… 
David Bell And when we submitted Chapter 2, we took… 
Liz Edmonson And that’s changed a lot since we did it. 
David Bell …made them more bulletized.  More you know so they’re related to each other. 

And I just did a search of that document and didn’t find the word sequencing 
anywhere.  So… 

Diane Shawley I, I think that my perception is coming on into this a little bit late is these are all 
the phases of an EIS and development of the of the preliminary EIS only we’ve 
compressed all of it. The, the trial and error, the working through comments all 
that we compressed in this process. 

David Bell Yeah. 
Doug Mynear And and that’s part of the point too was that you know we we did not have that 

information in July.  We had that information in October.  And to that point in 
time you know Chapter 3 was due and Chapter 4 was following unfortunately 
about 45 day extension on that, but Chapter 4 was due in November.  Or the 
whole, no I take that back the whole PDEIS was was due in November.  

Diane Shawley Right. 
Doug Mynear So.  And we didn’t have the answers yet. 
Bill Winters Well, that’s why we thought this exercise that we went through would help that’s 

why I wanted to go through … 
Various (unintelligible) 
Bill Winters Do we need to take a break? 
 (24:24) End of recording. 
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Bill Winters Our thought process.  Certainly we’d like to hear input from you guys.  And you 
guys put some thought into it and come up with additions.  That type of thing.  On 
the miscellaneous things I think that what we arrived at there is to say, the only thing 
with those informational purpose for that.  If there’s some aspect in there that 
impacts one of the elements.  Okay.  But in reading through the EIS, you guys have 
already done that.  And that’s where we had a five minute conversation I was a little 
baffled by because you’ve already done that.  So.  I don’t why it was an issue.  So.  
Okay.  So what I’d like to do now, what I think we ought to do is to talk about the 
EIS format.  Okay.  And, I’d saw some.  Let me rephrase that.  I understand that the 
hydrology team has met with you guys and hammered out some things for 
hydrology.  There seems to’ve been some reworking of things.  I understand that 
there was some EIS format suggestions.  I saw some e-mail that John put together 
that I think goes to the chapter summary thing, but I guess, global I was under the 
understanding that you guys were working on a new outline for the chapters.  True 
or false? 

Doug Mynear For the just the hydrology?   
Bill Winters No, for the whole thing. 
Doug Mynear Okay.  Okay. That’s, that’s a new one on me. 
Bill Winters No, no, no.  I’m asking.  Because that’s that’s what I heard 
db No.  That’s from my standpoint, no we’re not.  (unintelligible) someone else 

(unintelligible) 
Doug Mynear I don’t see anything different on Chapter, Chapter 2. (unintelligible)  
John Jenkins That’s other (unintelligible).  That’s the day we are not working on a revised 

Chapter 4.  Outline. 
Ann Shortelle Outline. 
John Jenkins Correct? 
max It was it was a Chapter 3 that was changed when the water sections got…. 
Ann Shortelle He’s talking about now. He’s talking about now.  Is there a new? Are we working 

on a new outline? 
Bill Winters Yes.  You’re not working on a new outline at all.   
Steve Gardner Where’d that come from? 
Bill Winters I don’t know that’s I’m I’m it’s I’m tellin you somethin I heard through the 

grapevine. Okay.  So…. 
David Bell (unintelligible) Okay.  Now 
Bill Winters No, because that (unintelligible) said we did some things in Chapter 3 we relayed 

some things and they were thinking that you guys were gonna do similar things 
across Chapter 3. And I’m like, I’ll ask.  Okay. 

Doug Mynear Just the water section. 
Bill Winters Okay 
Doug Mynear The resources was the one (unintelligible) of mining. 
Bill Winters Okay.  Okay. 
David Bell And that was done back in what December.  And as a result of that you know four or 

five of those hydro sections were combined. 
Bill Winters Right 
David Bell Which meant then the numbering essentially the numbering got compressed so 

instead of 20 we got 16. And we also are combining the species ones. 
Ann Shortelle That protect the species versus the other biology.  That got combined. 
Bill Winters The ESA versus straight biology? 
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David Bell Yeah 

Bill Winters (unintelligible) 
David Bell So those two got combined into one because they relied on similar data and tables 

and that sort of stuff.  But other than that the sections they’re done, and you know. 
Bill Winters Okay. Okay.  So can we talk about a couple of things?  Pardon me.   
David Bell Before you start, before you do that, Bill could be (unintelligible) your um list? 
Bill Winters Yes. 
David Bell Can we talk about stream definitions?  Are we (unintelligible)? 
Bill Winters We did that first. 
David Bell We got that all that? 
Bill Winters Why… 
David Bell I knew you said any comments on one and we moved on to two. 
Bill Winters Well… 
David Bell Cause material damage was the important (unintelligible). 
Bill Winters No, we started and the rumor was that you guys said go ahead without us.  So.  

Yeah, we move we did go on.   
David Bell Okay 
David Bell Okay (unintelligible) 
Bill Winters So at the end of the day, we recapped all what I said was we’ll walk through this to 

give you an idea what we’re thinkin about from a concept standpoint.  We got into 
the weeds on a lot of points.  We’re not worried about the weeds, we’re worried 
about the general concept.  So, that that’s our take on the elements.  The cost and 
benefits are again something internal that we did.  These are not the gospel and not 
the final list.  They are a work in progress.  And we would hope that you guys would 
look at that.  Add and subtract as you go through your analysis.  I would be curious 
to see what you guys think as far as the cost and benefits.  If you guys have some 
that you think need to be added or some that need to be subtracted, I’d kind of 
curious to see that.  And the final thing we was said is this miscellaneous stuff.  
Excuse me.  Was mostly for informational purposes only.  It, as it impacts areas of 
the identified elements feel free to use it.  Mean you guys have done that.  Cause I 
remember in the EIS you guys pulled off permit coordination.  You pulled off a 
couple of the miscellaneous things and said hey, there’s no impact from here.  
Okay?  Yeah.  You guys have already addressed, already addressed it.  So.  That’s 
where we left that, Dave. 

David Bell Okay.  Thank you. 
Bill Winters Okay.  Where we’re goin now is the 1045 and I put the bulk of today in this section 

to talk about format.  We’ve already touched on that a little bit so this may not take 
as long as anticipated, but I understand there, you guys do not have a new format 
cause I was talking to Brent and Brent had indicated that maybe that that was gonna 
happen.  So, I thought if you guys have somethin in mind, we might as well talk 
about it.  If you don’t then what I would like to do is talk about the format in 
general.  And a couple global concerns or global things that we saw is the linkage 
between 3 and 4.  Cause in essence, 3 sets the stage for 4.  And so I think there’s a 
whole series of comments saying there was metrics used in 3 that never appear 
again.  There’s some tables, some significant tables that probably need some 
discussion and I’m thinking the table, I forget the table, but it’s the one that has the 
stream miles.  Probably needs to have a lot more discussion because that is kind of a 
summary table.  And there’s not much discussion on the summary table and what’s 
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in that.  There is some that we think it’s a little spotty it needs to be, but that’s a 
summary table we need to talk about it.  The whole analysis discussion.  One of the 
things that we got beat up pretty good at is the lack of a benefits in there.  In 
essence, the EIS looks like an analysis of cost industry.  And, there needs to be 
much greater discussion on the benefits derived from this rule.  Because frankly if 
there’s no benefits from the rule, why are we forward?  So.  From a format 
standpoint we think that there needs to be some discussion on benefits.  On the 
whole alternative discussion which John brought forth earlier that we had talked 
about, the possibility of doing a summary up front of the alternatives and impacts 
compared to baseline.  That’s something else that generally when you look at those 
comments that we sent you the pages, these are some global things that kept 
repeating themself.  So how do you guys want to handle this going forward?  Do 
you wanna?  How do you want to do it?  Let me just throw it out that way.  About 
this format thing and some  of the gaps as we perceive them? 

David Bell Well on the on the alternatives introduction and sort of up front summary, we talked 
about it at the face-to-face.  And maybe that’s the format thing that, that Brent was 
referring to because we discussed the that.  And the proposal was that we, you 
know, you know take the key elements of it.  We included it in our strategy for 
moving forward.  

Bill Winters Yes. 
David Bell Item number 3, I think and we were kinda talked about it this morning. 
Bill Winters Yep. 
David Bell So, we’re committed to doing that that would be part of our strategy going forward 

and we’ll work with John and Liz using their suggestion as sort of our go-by. 
Diane 
Shawley 

Yeah.  I think that sounds good.  I think that sounds like a good approach.  And even 
the, the table… 

David Bell The table idea? 
Diane 
Shawley 

…that was suggested.  Yeah.   

John Morgan And this. My thought was that that should look very similar between each 
subsection for each alternative.  So if somebody’s looking at Alternative 2 or 
Alternative 5, they’re gonna get the same feel and they’re gonna say okay now I can 
turn to this page and this page and they’re gonna look very similar. 

Liz 
Edmundson 

Yeah.  (Unintelligible) how this is organized, you have you element and what the 
purposes (unintelligible)…. 

Bill Winters Yeah.  Cause that one of the other complaints, global complaints was that that things 
it wasn’t as easy as opening it up and sayin okay here’s what the alternative is.  I had 
to go to different pages to kind of get the summary to understand what the totality of 
the alternative meant.   

John Morgan So just asking a (unintelligible) blunt question is that if we were to include those two 
new subsections for each alternative, would that be something that OSM would feel 
was beneficial to the overall outline of Chapter 4? 

Bill Winters Okay.  What two pieces?  The summary? 
John Morgan Yeah. The summary.  Well the description of the element and what effect it’s gonna 

have.  How, what, how it’s gonna change mining practices.  And then what the 
major benefits and impacts from it.  And then the section, second section would be a 
summary of those impacts from the text which is after it.  More like a table or 
bridge.  So one would be a description of the elements so we picking up again what 
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was in Chapter 2 reiterating it in more specificity how it’s gonna affect it like your 
outline did the Alternative 5.  And then the second new subsection would be talking 
about summary of the impacts and benefits from that.  So and then bring a table with 
that. 

Bill Winters What do you guys think?   
John Morgan So it would be basically taking your outline format approach.  Taking the element of 

stream definitions and the purpose and then then benefits and cost would be in the 
second section of the table to summarize them all together. 

Bill Winters So basically what you’re talkin about doing is an element, a summary of the 
elements, and then a summary of the elements summed up in each alternative?  Is 
that what you’re talkin? 

John Morgan (10:36) Yep. But the elements and also how, how they’d (unintelligible) why 
they’re gonna have this impact.  Because we need to discuss the element and how 
it’s going to affect both the industry and the environment.  And then the second part 
is then know what are the costs and benefits so on. 

David Bell And just to.  You realize also that Chapter 2 has the 11 x 17 fold out. With the 
matrix… 

Bill Winters Yep. 
David Bell …of alternatives that are arrayed on that.  And our intent was to include that in the 

in the PDEIS.  So.  I mean that’ll still be there.  I guess there is some utility to 
having a the summary in words.  And then, John, you’re suggesting that there’d be 
for each of these a table that summarizes the benefit? 

John Morgan Well both both the benefits and the impacts associated with that. 
David Bell (unintelligible) Okay. 
Bill Winters Tell you what.  Can we do?  Could you draw what you think would be the proposed 

structure like on that board right there?   
Unknown (unintelligible) 
John Morgan Questions (unintelligible) out of your e-mail? 
Diane 
Shawley 

Yeah.  I thought that looked good. 

Bill Winters I thought it did too, actually. 
Diane 
Shawley 

Yeah. 

Bill Winters So it it I mean if you guys you guys have all seen this you’re all copied on here.  Has 
anybody seen any downsides to doin that that way?   

Unknown I, I guess I don’t know.  I don’t know (unintelligible) 
Various (unintelligible)  
Bill Winters (unintelligible) This is this is what I wanna do is have this discussion to say instead 

of us telling you, yep go in that direction.  One of the things that I’ve heard you guys 
say is that you’ve had ideas in the past and we’ve moved forward.  Or what what 
I’m telling you now is anybody see any issues with that?  Let’s identify issues.  If 
there is any.  An reconcile em.  Conceptually, lookin at it.  I think it’s a good idea.  
I’ve looked at a lot of EISs in the past couple weeks tryin to get up to speed.  A lot 
of the EISs have a summary section when you get down to that Chapter 4 that kinda 
sets the ground work and says okay in summary fashion, here’s the impacts; here’s 
how it impacts the baseline and then they use the rest of 4 to explain and provide 
detail and clarity to that summary. 

Liz And you can do the same in each resource area too.  Because… 
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Edmundson 
Bill Winters Yes. 
Liz 
Edmundson 

You, you know, it’s it’s easier to forget than it you know if you’re talking about 
mineral resources, you’re not talking about just the impacts to (unintelligible) 
resources, you’re not talking about the impacts to water quality or something like 
that.  So, I mean, you work, you can go back through… 

Unknown (unintelligible) 
Liz 
Edmundson 

Read what the key elements are that are impacting that particular resource area and 
why. And kind of (unintelligible) it’s almost it’s like topic sentences. And you’re 
just (unintelligible) 

Bill Winters Yeah 
Liz 
Edmundson 

And when you do it and… 

Bill Winters Yeah, it’s kind of like who, what, when, and why, then follow through on it. I mean 
conceptually.  Conceptually I think that works.  But again, I.  You know you guys 
are the experts here.  Provide us some guidance.  We, we think it’s okay. 

Paul Ehret I guess what I what, I what, I wouldn’t mind seeing.  And I, I, I mean I think that 
that approach is good.  But ,I’d like to see is is at least in, in the , in the,  in the 
format of one of the subsections, let’s just you know say, 4.1, You got 4.1 now is 
basically divided and and and I didn’t really have a problem with the organization of 
of Chapter 4, relative to land elements, and water elements, and other elements. 

Bill Winters Yeah. 
Paul Ehret That that as long as you explain what you’re doin in there and and and put enough 

detail relative to to what those mean and how the impacts work and so on and so 
forth that’s fine.  But each one of this were pretty much, you know, pretty much 
carried through the document, maybe not identically, which which was a concern of 
mine and they need to be and I guess what I’m askin is what is the outline of 
Chapter 4.1 under that, with subparts. 

Bill Winters I’d like to see that on the board. 
Paul Ehret I would too. Cause that’s that’s, that’s I the concept’s good but it’s a little too 

general for me to really say, yeah, I like that.  But it’s it’s headed in the right 
direction, so if you put more detail into that outline. What are the sub elements to to 
those major elements?  (unintelligible) 

Diane 
Shawley 

Did… 

Paul Ehret I’m sorry. 
Diane 
Shawley 

Are you finished? 

Diane 
Shawley 

No.  I was gonna ask.  Did the the solicitors Tom and Cheryl have a comment about 
going to the, you know, these land elements?  These are the water elements? 
(unintelligible) I thought that they were in opposition to that that’s why I’m asking. 

Paul Ehret I don’t, you know, I don’t know.   
Diane 
Shawley 

Especially… 

Paul Ehret Somebody’s chaw?  Is that what that is?  Okay 
Bill Winters Well.  What I recall them saying is that they had global format issues and one of the 

things they had problem with was saying Chapter 3 is laid out in one way and then 
when we get to 4, the elements there’s some resource areas grouped together and 
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they were, needed an explanation of what that group, and when, where, why, and 
how in the context it was the link back to 3. 

Diane 
Shawley 

Yes.  Because those concepts were based until you get to 4 and then all of a sudden, 
yeah. 

Paul Ehret Let me just say… 
Diane 
Shawley 

Go ahead 

Paul Ehret No, no, I, I think it’s it’s a (unintelligible) issue.  And I, I to a certain extent when I 
first started reading Chapter 4, I read it in order and, and I was havin a little trouble 
with and then and then Brent made the suggestion like what you gotta do the first 
think you ought to need you really to need read first is the methodology.   

Unknown Okay. 
Paul Ehret So, I went to the methodology and it made the other stuff work better.  I don’t have 

a problem with keeping land elements and water elements, but I think those major 
headaches, those, because they’re kind of (unintelligible) The other elements the 
other eleven or fifteen or whatever they are kind of fit into under those major 
elements.  And I thought it was kind of elegantly handling it and making it the 
structure a little more simple than trying to, in each of those chapters address each of 
those individual elements because it it gets to be truly complicated and then when 
you get into the discussion of the regions and everything else, it’s almost like a three 
dimensional matrix.  It’s like blowing your mind.  I thought the only thing that was 
really missing from the the land element, water element discussion other element 
discussion was a strong rationalization as to how they they they made the leap from 
Chapter 2’s elemental discussion in the matrix, the original matrix, to how it got to 
the Chapter 4 organization and the structure of that. I thought that was missing.  So 
the reader couldn’t figure that out. 

John Morgan I think this will solve that by talking about the elements and how they’re going to 
affect each one.   

Paul Ehret And and I think it could too.  But all I’m sayin is, John, I wanted to see more of your 
detail.  How you would.  How you would detail 4.1.  All the elements that you’re 
gonna have to fill in and then have you know your summary.  Your conclusion.  
Whatever whatever it’s got in all the stuff (unintelligible) 

Liz 
Edmundson 

Well I think a lot of it’s missing from the, the resource areas.  Is that there’s not an 
introduction.  There, it’s just like…  

Bill Winters Right. 
Liz 
Edmundson 

…like land, water, other. 

Bill Winters You jump right into it. 
Liz 
Edmundson 

You know yeah, so I think if if if you kind of do the same thing in each resource 
area that we’re talking about here like you say for you know coal resource and 
mining these are the key elements that affect it.  This is a summary of how, what 
those things are gonna change and what impacts those are gonna have, David Bell 
David Bell David Bell David Bell David Bell.  And then you go through and 
describe them in detail under each of those three sections and then you conclude.  
And then you have another paragraph at the end that provides that you know restate 
your conclusion. I think that would go a long way to just making it make the reader 
know what’s going on. 

Paul Ehret I, I agree 
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John Morgan And I, I also agree with the comment you made that I think we need to take 
methodology (unintelligible) from 4.7 and bring that to the front.  Cause that, you 
know, that ,that gets people thinking about how you’re bridging from 3 to 4 and… 

Bill Winters Un Yes. 
Paul Ehret Well you know I, I will say this is is part part of the problem is is that you know.  

Anybody who reads this stuff if they’re not if they (unintelligible) in isolation is 
what they’re doin and you miss a lot when you read it in isolation cause it’s, it’s, it’s 
a combined document.  And, and that’s what was one of my complaints I, I since I 
haven’t seen anything on Chapter 4, or excuse me on Chapter 3, since it was first 
written, I’m very worried about how Chapter 3 supports Chapter 4.  And a, you 
know, it seems to me that Chapter 3 is kinda the foundation in which 4 is based on 
because that is what is in the environment and it seems to me if there’s no alignment 
between those two, the person who reads Chapter 3 and then goes into Chapter 4 is 
gonna say, these aren’t aligned.  How, how on earth can you. You know, how on 
earth can you, can you can you, you know bootstrap this thing the way it is.  So.  
That and, and that’s having seen any anything other than my first review of 
Chapter 3 I had no idea what it looks like.  So... 

David Bell We, we met on Chapter 4’s organization in October in Lexington.  Had an outline, 
circulated an outline, and when you all met in the face-to-face in November that was 
changed.  Completely. To, to do the resource the grouping by land, water, other.  On 
November 30th, e-mail from Stanwood, John C just confirmed that Chapter 3 is not 
changing with the exception of the combined water sections.  At that same meeting 
you made the decision to combine the water resources sections of Chapter 3 and 
OSM took on the task of rewriting and combining that. And your team did that and 
basically you know melded those three or four, four or five sections of water 
resource section.  That’s, that’s why where we are right now.  We asked the question 
back then, but this is gonna really look weird to go from a, a resource by resource 
discussion into an alternative by alternative discussion with groupings under each 
one.  So, if we want to harmonize the two, we need to decide on the outline that 
flows one to the other or a really good explanation of how we could describe the 
current environment in Chapter 3 in one way and the environmental consequences in 
yet an entirely different way. 

Bill Winters How how do you want to do it, Dave? 
Doug Mynear That explanation sound real good. 
Unknown Yes. 
John Morgan I, I don’t think there’s a problem.  And I don’t think.  I mean I don’t there’s a 

illogicality between 3 and 4 is that Chapter 4 is looking at each alternative as a 
stand-alone subsection, and I think it makes sense to look it as an alternative and the 
way it affects each of the environmental components.  And the fact the 
environmental components described in Chapter 3, I, I think it’s it’s a more logical 
way to try and look at the proposed alternative in its totality.  Rather than try to 
break that apart to say and now we’re going to talk about resources and then look at 
Alternatives 1, 2, 3, 4, and 5 under that.  So.  No.  I think it was a lot of discussion 
about how we got to where we are on Chapters 3 and 4.  I agree with Doug.  I think 
that you know maybe just a a transition to explain that logic but I don’t think we 
should change the approach because Chapter 4 reads a lot more sensibly if you’re 
reading about an alternative.  And also allows you to summarize it where we’ve just 
been talking about it. 

Bill Winters Well I, I it to me I, I’m not married to either way.  That’s why I asked you Dave.  I 
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think we’re all agree with your statement how do we make that transition?  I, I don’t 
think what we’re sayin is we’re throwing that all out and startin over.  Which I, I 
don’t think that’s what you alluded to but I want to clarify that.  

David Bell Well.  No.  I mean, I, I’m not  suggesting that because that would have, you know, 
major consequences. 

Bill Winters Well. You know.  Cause there was a lot of discussion that went into that.  I was part 
of the tail end of that. I understand the rationale.  We can do one of two ways.  We 
could tweak it a bit to do what John’s talkin about and then then do the explanation 
to say, here’s why we did that.  The why we did that is what was missing.  Is what 
our folks reading this after we had that discussion have picked up on.  And so, what 
we are reacting to is the fact that people that have read this have said we can’t 
follow this.  So we can either insist upon right and say well this is what we decided 
to do and this is how we’re gonna do it and you’re gonna like it.  Or we can react a 
bit to that and say okay.  Got it.  Let’s make a mid-course tweak here to see how we 
can logically go from three to four.  And I think that’s what we’re talkin about.   

David Bell So if we develop this explanation, we basically have talked about orally the kind of 
words that would go into that is that gonna satisfy, satisfy the need for this transition 
language.  I mean do you see that as solving the problem from your perspective?  
Will that solve the the the confusion that existed?  

Bill Winters Well you’re asking me to look to give you the crystal ball approach to something 
that I don’t have sittin here in front of me, Dave.  And that’s a little tough.   

David Bell Well, you’re asking me to… 
Bill Winters No.  What I’m asking (unintelligible). 
David Bell …write to something that I’m not quite sure…. 
Bill Winters No. 
David Bell …is gonna be even close to the mark. 
Bill Winters No. What I’m sayin, Dave, is we we came up with some thoughts.  We had a lot of 

discussion.  We put what we thought was best on paper. We’ve circulated it for 
comment and we got comments people are going, this doesn’t follow.  And that’s 
what I said.  We can either insist upon saying well this is how we did it and you’re 
gonna like it.  Or we can try to rectify that.  What we’re talkin about is.  How do we 
rectify that?   

David Bell Right.  And we’ve described a a situation in which, you know, orally you described 
a, a, an approach to doing so.  If we go after it that way, is that going to satisfy Paul?  
You think that’s gonna (unintelligible) 

Paul Ehret Yeah (unintelligible). It, it either needs to be and I don’t know maybe rewritten is, is 
not the correct word.  It either needs to be reorganized so that it flows.  Or, it ,a, a 
good explanation so that it carries the real and a better understanding…. 

Bill Winters A bridge. 
Paul Ehret (Unintelligible) or how it does actually flow into the chapter needs to be provided.  

Part of that.   Part of the issue is and then I again I was not necessarily seeing 
Chapter 3 beyond the, the initial draft.  But, it was there, are certain references to for 
example tables or whatever it is in Chapter 4 that aren’t in Chapter 3 and I’m goin, 
well, if that actually is there and it actually says what it’s supposed to I guess I can 
buy in to that this table in Chapter 3 supports what I just said in Chapter 4.  But not 
having Chapter 3 with me and now knowing what that chapter says or that table 
refers to, I’ve got to assume that it’s correct.  And you know that’s, that’s, that’s and 
that’s what I worry about.  Because I’m, I’m seein chap the last time I saw Chapter 3 
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it was a certain way.  Now I’ve seen Chapter 4.  Very different approach. And I and 
I like it much better than Chapter 3.  But aside from that somethin’s got to make 
sure that the reader can make that connection. 

Bill Winters The bridge. 
Paul Ehret As to as to what this change is. So... 
Bill Winters Three and four have to bridge and that’s what we’re talkin about.  We got two 

(unintelligible) 
Paul Ehret (unintelligible)  
Bill Winters (unintelligible) We gotta reformat it, re, re, reorganize three under four or we gotta 

come up with a bridge, this narrative bridge you’re talkin about.  That’s that’s the 
two things on the table.  Folks.  What do we think is the best approach there?   

Paul Ehret Well I think simply from an efficiency standpoint.  I mean I, I, I think if you had it 
all to do over again, you’d have done it different.  If time I think is an important 
element and I think a, a, a good explanation as to how this is, as to how it does work 
for a reader to understand it is, is the way to go. 

Bill Winters Okay. 
Paul Ehret What that would be I don’t know cause I don’t know enough about Chapter 3.  

Workin with Chapter 4 under the circumstances.   
Diane 
Shawley 

How comfortable are you guys with having Chapter 4 scrutinized with Chapter 3.  I 
mean are , once it’s out there?  And I thought I was getting some sense from you, 
Dave, that that wasn’t your favorite approach.   

David Bell Yea.  It, it’s not.  I, I tend to think a little more linearly more about this and, frankly, 
if you if you ask and I almost hesitate to bring this up because we had the debate 
way back when and my my thought, my viewpoint was not carried through.  So. 
This rule is a wholesale change to a number of different and unrelated sections of 
SMCRA.  To array them into what appear to be related alternatives horizontally to 
me is counter-intuitive.  Because the decisions being made are more in a in a vertical 
way.  I’m making decisions on which of five, six, seven, eight different approaches 
on stream definition I should take.  Or material damage or whatever.  So really my 
alternatives are within each one.  The fact that they all line up and we have arrayed 
them horizontally into respective alternative, five alternatives, is as arbitrary a 
decision as any.  I mean we went from what we thought was most environmentally 
friendly to least and then a hybrid that picked what the agency wanted.  You know, 
it could be the best.  It could be something from two. It could be three, four, 
whatever.  We used what did you call that?  That line that we discussed in Atlanta, 
John.  You know, you drew it on the board… 

John Morgan Correlation between the (unintelligible) diagram. 
David Bell Yeah. 
David Bell Well anyway, that’s how we got to that the five alternatives in the way that we 

individual elements and and the options between each one were arrayed.  That’s I 
think also one reason why Chapter 3 seemed or Chapter 2 in its initial discussion 
was a little difficult to follow just because of its cafeteria approach that we were 
using.  So.  That said, we are where we are with five alternatives with the eleven 
elements.  We can’t rewrite it.  Not in any reasonable sense of time.  So transition 
seems to be the most viable way of working with it.  I suspect you’ll still have folks 
who are confused just because the leap from three to four is a a big one. 

Bill Winters Well.  Let me ask you guys that are writing.  Do you guys you hear what we say.  In 
the big, the global global overarching theme here is that people have a hard time 
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going  from three to four.  Do you guys think that you could write this transition, 
you know, using the current format, you can write this transition so that a reader 
could pick it up and make that transition?  I’m asking. 

John Morgan Can I give an example of a way I think it might work is…  
Bill Winters That would be good. 
John Morgan I think words words can only complicate things sometimes. 
Bill Winters Okay 
John Morgan And I’m my going back to a more graphic approach.  
Ann Shortelle I was thinkin the same thing.  
Paul Ehret Whatever works.  I mean 
Unknown This is what (unintelligible) 
Unknown (unintelligible) 
John Morgan Chapter 3 … 
Bill Winters I’m right here.  This makes sense to me 
John Morgan (Unintelligible) various discussions here to say mining, geology, groundwater, 

surface water, socio, what else have we got? 
Paul Ehret All the waters together (unintelligible). 
John Morgan (Unintelligible) and then you’ve got.  
Bill Winters They have the resource areas, John? 
John Morgan Yeah. 
Bill Winters Okay. 
John Morgan And they’re discussed in Chapter 3. 
Ann Shortelle Chapter 3. 
Bill Winters Yes. 
Bill Winters (Unintelligible) 3 (unintelligible) that looks right. 
Paul Ehret Biology. 
John Morgan And then here we’ve got alternative, let’s say, number 2.  And ,as a graphic there 

we’ll say we’re goin to discuss within this each of some bigger groups, let’s say 
there’s four or five (unintelligible) exactly. 

Bill Winters Grouping (unintelligible). 
Paul Ehret Well now there’re water, land and other. 
Bill Winters It’s the grouping of elements. 
John Morgan Right and also…. 
David Bell And grouping of the resources. 
Bill Winters Yep. 
John Morgan (unintelligible) Okay.  And then we say, okay, land is in with mining, geology.  

Water is this.  This and so therefore it’s clear that you’ve gone from these and what 
we’ve discussed in Chapter 3 and this is how we’ve grouped them in each 
alternative (unintelligible). 

John Morgan Hey, John. (Unintelligible) come up with a diagram just like that?   
John Morgan And then in Alternative 3, we do the same thing and say.  No, this is and these ones 

go here. So, everyone knows that each each of the alternatives then includes these 
groupings from there. (unintelligible) 

Paul Ehret I would think that all you would need is, is the, is the overall outline of Chapter 3 
and then because each alternative is gonna be identical.  The way it’s structured. 

John Morgan Yep. 
Paul Ehret Just saying they all flow into the alternative that way and I think a graphic with a 

short …. 
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Bill Winters I do too. 
Paul Ehret …discussion on it may be is all you need. 
Bill Winters And I think that could be the bridge. I, I kinda like that.  I would make that diagram 

right there or some version of that … 
John Jenkins That would be the graphic.  That would be the graphic that you would talk to in… 
John Morgan It’s a lot simpler than trying to write words around it. 
Bill Winters Yeah 
Various (unintelligible) 
Ann Shortelle The words will take pages and pages and pages. 
Bill Winters But here’s the deal.  You put that in your summary thing that you guys are gonna do 

in four you and you leave it. I think.  What do you guys think? 
Doug Mynear Right now what we have is like other alternative two, let’s say we discussed over 

our different groups like water resources, (unintelligible), of recreation land use. 
And visual resources were combined. And then, but right now we discussed 
underneath of that land, water, and other (unintelligible) there’s a there’s a… 

John Morgan Another division 
Doug Mynear There’s not level between Alternative 2 and those land, water, and other at the 

moment.  Are you suggesting we change that? 
John Morgan No.  I’m just sayin that this is (unintelligible) on the fly, but make sure that we use a 

graphic to try and provide the…  
Doug Mynear Okay. 
John Morgan …the shape so that people can understand how it goes from one to the other. 
Ann Shortelle And, the transition from three which is resource organized to four, which is…. 
John Morgan …alternative organized. 
Ann Shortelle Exactly. 
Bill Winters Yeah and then you do your summary and then you use the rest of four to go into the 

detail of what you guys summarize has happened.  
David Bell I think you’re still gonna have to have some words. 
Various (unintelligible) 
Unknown Un on John’s chart here we draw a line that flows cleanly from the resource element 

over to the land element. The land over in Chapter 4 but yet because you’re 
changing something in the land as you correctly observed in your write-up, it may 
have some influence on, on water.  It’s, it’s classified as a land element but it may 
have some influence on water.  And you had mentioned that as you should have.  
The attorney  looking at that would go why you talkin about water in a land 
element?   

Various (unintelligible) 
Unknown So an explanation (unintelligible). 
Various (unintelligible) 
Paul Ehret The one thing that I, that I think we also need to strengthen.  I mean we we got the 

land and the water and the other.  And I understand that that in certain instances 
some of those, there may be things that that flow into both (unintelligible). The one 
thing that I think we, because this is a stream protection section rule.  And a 
cornerstone of that concept is the biological environment.  On that, I think we need 
to have there there needs to be to, to the readers, I think sense.  There needs to be a 
stronger discussion of biological elements particularly related to water and water 
quality.  I think within the chapter because there’s not much biological discussion 
within Chapter 4 whatsoever.  It’s and I that to me was so so obvious because 
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SMCRA deals a lot with water quality.  It deals a lot with water quality.  It has never 
dealt with biological issues per se.  It has in the sense of wildlife enhancement I 
mean you know there’s a lot of plans where they do a lot of wildlife enhancements.  
In, in, in certain states.  But but you never had to go in and you never had to 
inventory a stream to the extent that they’re requiring now and the environment of 
that stream for its biology and then have biology assured that biology is going to be 
(unintelligible).  There’s there’s so little discussion in Chapter 4 about that 
significant change.  That to me it was it, was it’s just a slap in the face.  There’s no 
discussion on biology in Chapter 4. 

Bill Winters There is the aquatic biology. 
Paul Ehret Mostly I think it’s mostly aquatic because the terrestrials’ biology doesn’t really 

change.  I mean that’s always that’s mined, I mean, it’s you know.  That we’re not 
changing so we change AOC a little bit.  I mean the vegetation might.  Cause you 
create that may be different types of habitats.  So you do have some discussion I 
think on biology there.  But I think the primary thing on this that’s gonna carry it is, 
is, is gonna be a greater discussion of aquatic biology because we’re talking about 
water quality.  Replacement of form and function.  Which includes biology.  Never 
happened before.  Now we’ve got it in there as an element and it’s a major 
component of the new rule.  And there’s no discussion of it. 

Bill Winters Okay.  How did you?  How’d you?  What do you guys think?  How do we roll in 
this whole biological discussion into this proposed format?  Dave, you’re makin me 
nervous already.   

David Bell There’s a… 
 (37:06) End of recording 
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David Bell This is not exactly 
Various Yeah I know 
David Bell We need to fix that because it I think it impacts directly this discussion if we don’t 

because... 
Liz 
Edmundson 

We’re sayin take this table of content and it’s almost like you’re just moving the, this 
is what’s in Chapter 3.  And you (unintelligible) what’s in Chapter 3… 

John Morgan …to an alternative. 
Liz 
Edmundson 

…to each alternative. 

David Bell Right.  But it doesn’t match up with Chapter 3 exactly. 
John Morgan I know 
Liz 
Edmundson 

Yeah, but you can.  I mean you can you could essentially I mean reorder it in sections 
in Chapter 3 (unintelligible) the way that these are are.  

David Bell Well then.  That’s what I want to see.  We can talk about it but I wanna you know 
that’s what we’re tryin to chart out exactly what it would look like you know 
organizationally. 

Liz 
Edmundson 

I mean even (unintelligible).  

David Bell In Chapter 3 I think they’re together.  Was it  geology or topography (unintelligible) 
Various (unintelligible) 
John Morgan This is a concept not specifics, Dave.  So I mean we’re just tryin to get.  
David Bell Yeah.  (unintelligible) But I didn’t.  Somebody said before we skipped a step in here. 
John Morgan I wasn’t meaning to go to three subset.  I meant to go to the Chapter (unintelligible) 
Various (unintelligible) 
Paul Ehret I think the other the other issue on the biology, which I, I read briefly through the, the 

EPA’s decision on its, on its denial of the 404 permit the, the…  
David Bell …Spruce. 
Paul Ehret …Spruce Mine.  And they have is a discussion on just innumerable factors.  The 

only, the only thing they ended up denying that permit over or overturning the permit 
was, was it based exclusively on biological issues.  Exclusively on biological issues.  
We don’t talk about biology stronger element is to how this rule is supposed to 
impact that. I think we’re wastin our time.  I mean I know that’s clean water stuff.  
They denied it on 404 but if, if we got a, an environmental impact statement that 
doesn’t talk much more strongly about how these rules influence that.  I think we’re 
wastin our time.  I really do. 

David Bell What do you mean? There’s a whole section on biological resources, so, I, I think… 
Paul Ehret Well, there is in in Chapter 3. 
David Bell No, there is in Chapter 4, too.  There’s 20 some odd pages.  Now whether or not 

those 20 pages adequately cover the subject I think is (unintelligible). 
Paul Ehret Well I think what they need to be (unintelligible), They really need to be discussed in 

each each of the alternatives and I’m not sure I know there was a much better write 
up on some of the alternatives in one of the (unintelligible) 

David Bell Well it is discussed in each one. 
Josh Jenkins I mean, it is, it is the baseline I know is is strong because that’s where we have the 

information and we based a lot of the discussion off, off of some of these some of 
these things in in the in the alternative.  But also on on production  shifting.  Where 
the streams are or will not be.  

Paul Ehret Yeah I think and and and I think that what that and then that gets into the other issue 
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that that is the sole basis for the environmental benefit is not mining.  And there I 
think that’s that was the other the other complaint that we need to explain what the 
environmental benefit of the rule is.  In other words, yeah, it’s it’s clear that if if you 
got a, a, a, a, a, a pretty nice stream that’s flowin through and you’re not gonna mine 
within the watershed that stream’s not gonna be changed.  Okay you.  Let’s say you 
are gonna mine that stream and it’s gonna be under any one of the five alternatives 
what is, how is it that stream is going to be changed if it’s gonna be changed at all?  
Number 2, the second alternative is pretty easy because you’re right.  There’s an, you 
may not mine anywhere in that in that watershed because of the limitations.  Number 
3 allows mining in the stream or through the stream.  But, it gives you additional 
provisions and additional protections.  Okay.  Three and four so.  I, I think that needs 
to be, there needs to be a discussion of the actual impact of the rule not the impact of 
no mining. 

Bill Winters Well that’s that’s actually how they were end the day, Paul.  This environmental 
analysis.   

Paul Ehret Am I ahead again? 
Bill Winters Yes you are. You over achiever, can you quit it? 
Diane 
Shawley 

Yeah. I, I, I just want to chime in here and say that please listen to Paul on the 
biological discussion and the benefits discussion.  Cause those are huge and even if 
you’ve got some discussion in there I think what what what Paul is saying is it really 
this this is the main focus.  It’s not a sideshow, a sideshow. It’s the main event.  So. I 
just wanted to come back and emphasis that. 

Unknown One example of that that we’ve talked about and and I haven’t read through the entire 
Chapter 4, but lookin at the table when you’re talkin about streams that wouldn’t be 
impacted as a result of the regulations and you gave some summary of that.  I think 
one of the things what that I didn’t see in the same format was if we’re talking about 
how many streams intermittent, perennial that are mined through today under the 
current regulations.  And how many of those would be mined through and restored to 
biological function?  That’s a huge part of the biological restoration effort in this rule 
that if it’s not discussed, it needs to be elaborated on extensively.  Because that’s 
something you can quantify.  You you can predict, project how many miles of 
intermittent perennial streams are mined through now.  Not not filled, but mined 
through.  Those will have to be restored to biological functions and we need to 
capture that.   

Steve 
Gardner 

(Unintelligible) tomorrow. 

Diane 
Shawley 

Okay.  We’ll see you.  Thanks a lot, Steve. 

Bill Winters S, here’s let me see if I captured what you ,what your point you’re tryin to get across, 
Paul.  Biological, or especially the aquatic biological function assessment everything 
has to do with the aquatic eco system.  Is a major shift in SMCRA and you think that 
it needs addressed in each alternative?  

Paul Ehret Yeah I do.  
Bill Winters Okay. 
Paul Ehret I mean that’s that’s…  
Bill Winters I mean that’s why we captured that for everybody else.  Did everybody get that?   
David Bell Yes.  It. But it is.  It’s it’s one of the major sub elements under each of the 
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alternatives so the question is the adequacy I think… 
Paul Ehret I think that’s… 
Various (unintelligible) 
Paul Ehret I think, I think ,I think, that’s to say and in my estimation it was it was it was kind of 

a sideshow thing. And, and, I really do believe is that’s why we’re doin this this 
whole, this whole initiative has been started is basically having to do a water quality 
and the impacts of diminished water quality in in Appalachia.  I mean, I know it’s a 
broader rule, than in Appalachia but that’s that’s the spark that’s started the started 
the fire.  So…   

David Bell And I don’t know, Josh, from your perspective how that can play out. Because you 
know when you do look at it, the description of the current environment Alternative 1 
is some 25 pages long on biological resources and when you move to two and three 
and four, it is considerably less.  In like three and four pages… 

Ann 
Shortelle 

I, I mean, that was in direct response to the criticism of the link that we got 
originally.  We can do what we did originally and put all in there. 

Bill Winters I,  I have a question for Ann. 
Ann 
Shortelle 

I mean, you know that’s not a problem. 

Bill Winters A question for you on that front.  Cause I’m having a hard time remembering.  Did 
you guys set the stage so to speak for the streams?  You know what I’m thinking here 
is did you guys discuss the current state of the streams and some of the EPA’s studies 
and the whole thing (unintelligible)? 

Ann 
Shortelle 

That’s in there. 

Bill Winters Okay.  Why would that not set the stage for what Paul’s talkin about in then 
reference to four back into that?  Would that work? 

Unknown You lost me on the on the set the stage part. 
Bill Winters It, basically, what I think’s being said here and maybe I’m the only one that thinks 

that but, three sets the stage for four and what I’m hearing is I’m hearing Paul say 
that the whole aquatic resource the whole biologic aquatic biological component was 
really kind of a side feature in Alternative 4 when it should have been one of the 
main features because it is a major change in direction at SMCRA.  What Ann is 
saying and Josh is saying is, yes we did talk about it but we removed some of it 
because of, for brevity reasons.  And, so what would happen if they beefed it up to 
talk about the current state, condition of the streams and especially downstream from 
our coal mining operations?  That sets the stage and we roll into four.  It’s only 
mentioned in the elements as Dave said all we gotta do is make sure there’s a clear 
link back to three the stage setting and make it a feature instead of a sideshow.  Does 
that even make sense? 

Ann 
Shortelle 

Are you talking about the the impact, the current impacts they’re actually in four.  
That the literature and all that is citing.     

Paul Ehret That’s, that’s to me more (unintelligible) and, and  
Ann 
Shortelle 

It’s in four. 

Paul Ehret True and that’s fine (unintelligible) 
Bill Winters Okay.  I couldn’t remember where it was.  I remembered reading (unintelligible) 
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Liz 
Edmundson 

Three is three is what’s.  Yeah. Three is is what’s if you want to call it that, a 
description and a listing of species within the regions and so on and so on.  The coal 
regions.  And that is four. 

Various (unintelligible)  
Paul Ehret (unintelligible) As Allen just.  That was a comment that somebody made.  It just got 

stuck in my head.  But anyway.  So then that number when you get into four, and 
four is is a discussion.  Starts out with this is the status quo.  This is EPA studies a, a, 
you know, that a a you get an increase in TDFs which is a negative effect on this yet 
it’s etc., etc., etc.  

Bill Winters Yeah.  That that…  
Paul Ehret The only thing and I don’t have a problem.  The only the only thing I would caution 

on that a little bit is, is, is that there’s an awful lot of stuff available on on stream 
impacts relative to Appalachia.  I’m not sure there’s a lot any place else.  And then, 
and then, and that’s, and that’s and that’s been (unintelligible) 

Ann 
Shortelle 

Yep, that’s our impression. 

Josh Jenkins And that’s, you know, and that goes back to the comments we’re gettin on you know 
(unintelligible)  coal mining in Appalachia.  We know that but there’s, you know, 
that’s where all the studies are. 

Bill Winters Well I think.  I think our knack for just on that little specific point.  We recognize that 
but I think there just needs to be a little bit of narrative that says, hey, we looked and 
this is what we got. 

Josh Jenkins Yeah. 
Bill Winters And a paragraph or two and I think that some of that was missing.  It was just 

assumed that if there was no, nothin said about it then nobody looked.  We we know 
that’s different. 

Josh Jenkins We seem to acknowledge that we looked . 
Bill Winters Yes. 
Josh Jenkins And we did not (unintelligible) 
Bill Winters Paucity of information. 
Josh Jenkins (unintelligible) Right 
Ann 
Shortelle 

I mean we can we can look at the bio the aquatic, ecology section in light of what 
you just said.  I’m interested to know where to go to get the (unintelligible) mined, 
miles of (unintelligible) by region currently. 

Unknown Don’t we have tables on the amount of area that’s overlain by intermittent and 
perennial streams? Isn’t that something you pulled together? 

John Morgan (Unintelligible) we’ve got I’ve got stream impacts per ton distributed plus permit, but 
it doesn’t separate mine through from from fill.  It’s just a 404 impact which is 
(unintelligible) two together. 

Ann 
Shortelle 

I love I like your idea. 

Unknown Well this might be one of those examples where we go to and we talked about this 
also we go to an example of mine.  And I think we maybe that was discussed earlier. 

Ann 
Shortelle 

We did discuss it (unintelligible) 

Unknown Yeah. And you know and you look at a typical and a typical region or a region where 
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similar geology (unintelligible) what kind how many you know stream miles am I 
gonna mine through here and then you look at that many stream miles and you 
extrapolate that and you know in this region we expect to be restored to biological 
function.  I mean that’s that’s a huge change in the regulations. 

John Morgan I think there’s from a very macro perspective.  The statement you can make is that in 
all regions other than Appalachia that the stream impacts will be resolved with mine 
through not from fill.  Because the mine through length is minimal in comparison to 
the fill length in Appalachia.  Everywhere else, it’s all associated mine through.   

Paul Ehret Yeah there’s no there’s no... 
Various Right. 
Paul Ehret …essentially no fill. 
Various (unintelligible) 
Unknown (unintelligible) I understand.  So that so if you know, if you can project currently 

approximately the length of streams that are being mined through in those areas and 
that we’re not required to be restored to biological function then you could project 
under this regulation that, that same length would be restored to biological 
(unintelligible) so it’s a major benefit. And I that will come from. (Unintelligible) if it 
does come from stream density.  Because the stream density to by (unintelligible) 
which is going to give you that stream length which you’re impacting and then if you 
come back as you say now restoring biological function that’s a a benefit of that 
particular rule. 

Unknown I just didn’t see that captured.  I wasn’t sure… 
Various (unintelligible) 
Ann 
Shortelle 

(unintelligible) It’s not captured.  But, the biologists can’t write that without having 
that information.  

Paul Ehret You’re talking about the metric? 
Ann 
Shortelle 

Yes. 

Paul Ehret (unintelligible) 
Ann 
Shortelle 

Actually until we have that we can’t … 

Paul Ehret Based on our conversation (unintelligible) I was expecting to see more discussion on 
that and I you know that was because of the reorganization of four and everything 
else.  That that that didn’t happen.  But I, I think it’s it’s an important aspect of and 
that’s why I’m sayin when I was readin this thing, I wasn’t seein that I was gonna 
say, my God, this is this is this is gonna a problem because it’s not discussed in the 
and it needs to be so I think we’ve at least (unintelligible) 

Various I think that’s (unintelligible) 
Ann 
Shortelle 

Well, I hear what you’re saying, but I I have to have the information so that it can it 
can be written.   

Paul Ehret I think that John just said that’s the deliverable.  
Unknown The only problem I see with.  This is the problem I see with that is I mean we, we, 

we have a model now is that we collected back in November I guess and sent to you 
guys.  And and that that could be used for extrapolating someway how much mine 
through occurs but I don’t think we sent you anything that says how much of that was 
restored and how much of that was lost.  How how are you gonna get that 
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information from these mod from this model mine?  (unintelligible) 
Unknown Well even if we just assume under the current regulation there’s no requirement to 

restore biological function that that’s (unintelligible) 
Unknown (Unintelligible) that’s true but that’s not true under the Clean Water Act regulation. 
Unknown Well.  I’m (unintelligible) regulation as a base, so then you you look at how many 

miles that is under a model mine or whatever stream reach is that would now be 
restored to biological function.  Under this regulation.  that's all I'm sayin. 

Ann 
Shortelle 

I hear.  I hear this we’ve had these discussions before.  But when it comes right down 
to it, we don’t get the information to put that, that metric sense in into the biological 
section. I can do it qualitatively, I hear, I can see your point and but…. 

Unknown I’m askin.  If he he mentioned something that he thought would give you the data 
you needed.  I thought.  Didn’t you say, John that the some tables of regions? 

John Morgan The stream density tables which Doug’s got which I think that are a good surrogate 
for that, I mean. There are two components which I think we need to understand.  
One is if you using some production shift, whatever we decide that is.  Some 
production shift resulting from the rule will have a change in both stream impacts, 
land acreage, or anything else.  So those are the five metrics.  In addition to benefits 
as gained by avoiding impact which is what we that is going to give you, we have 
other benefit to associate with the text of the rule, which there are two different 
situations.  One we can quantify by the production shift affecting the metric.  The 
other one is once you’ve got that shift are we going to affect what we’re now doing 
which is fill construction’s gonna change because of the compaction requirement 
which is probably going to change in filtration which is probably gonna change TBS.  
So that’s something which you could write up as a benefit of the fill rule 
(unintelligible) quality. 

Unknown Right. 
John Morgan But that’s nothing to do with production shift.  That’s purely as a result of the rule as 

a benefit.  
Various (unintelligible) 
Unknown Right, but that’s a different (unintelligible) from what I’m talkin about. 
John Morgan Yeah. 
Unknown That is one that needs to be at least to the extent possible quantified because you’re 

talkin about no longer, when you have discharges from fills (unintelligible) 
biologically downstream so that’s a benefit that to the extent possible should be 
written up as Paul was indicating.  But the one I’m talkin about is the mine through. 

John Morgan I know. 
Unknown Okay.  Okay. 
John Morgan But, I’m, I’m sayin on the mine through picking up Doug’s numbers and saying that 

if in Central Appalachia we make a statement that we can probably try to verify that 
90 percent of the stream impact is a result of fill not mine through 

Unknown Okay. 
John Morgan And then we apply elsewhere and we can say that the rest is going to be mine 

through and then you can make the statement that Paul did, which is that as there was 
no standard pre, prior to this that making sure you restore (unintelligible) form and 
function then this is going to be a radical change of those John Maxwell-thousand 
feet of stream which were mined through are now going to be functioning stream 
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rather than just…  
Unknown Right (unintelligible). So that’s more than just a table on streams that will be avoided.
John Morgan Yes 
Unknown Is my point.  And and that I mean we need to make sure we capture that in the 

biological write-up.  That’s 
Ann 
Shortelle 

We can’t capture it in biology until it’s captured somewhere.  You, you are you all…  

Liz 
Edmundson 

(unintelligible) I think that’s something that needs to be changed in the methodology 
section.  Is the methodology  All it describes is a production shift.  It just says, here is 
this production shifts and, and that will (unintelligible) benefit (unintelligible) so that 
(unintelligible) a whole nother component which is that these rules are gonna change 
how mining occurs and in places that we do mine, it’s gonna have lots of im, lots of 
impact.  So I mean that that needs to be written up in what is it 4.7 which 
(unintelligible). 

Unknown Well yeah.  Absolutely.  I mean. I mean the focus of our regulation is not to limit 
mining.  You know, And restrict it.  That’s not the (unintelligible). 

Liz 
Edmundson 

Right. 

Various (unintelligible) 
Unknown That’s not the focus of the rule at all.   
Paul Ehret Yeah. Yeah I mean if if you know if if you look at it I mean the the there clearly, I 

think 4.2 is, is a potential for a huge shift because it just makes it just basically 
includes mining.  The rest of them, 3, 4, and 5 are an economic decision made by the 
miners.  Can I make money if I mine in this particular location?  And there’s varying 
degrees of environmental protection that are involved with any one of those.  So 
hypothetically speaking you could mine anywhere virtually except under alternative 
2.  

Unknown And, I you know I to me that’s what you just said is is really something that needs to 
be the focus of the analysis not ,not the not setting something off limits to mining. 

Liz 
Edmundson 

Or that can be carried to each alternative too.  I mean you you can describe this 
paragraph you know you know it might be a production shift associated with this 
alternative and it might you know shift this way and therefore there’s gonna be less 
mining here and more mining here or something like that.  But I mean that’s a that’s 
a really (unintelligible) thing.  I think analysis compared to analyzing what 
provisions will actually do.  But I mean those need to be separated in the analysis I 
mean cause it’s (unintelligible) there so you don’t want to jumble those together.  I 
mean it’s two separate analysis. 

John Morgan There’s an avoidance benefit and there’s a methodology benefit.   
Various Yeah 
John Morgan And the two the two are totally different. 
Liz 
Edmundson 

And then you and it needs to be clear and they need probably organized the same 
throughout the document that we’re gonna talk about this avoidance benefit first then 
we’re gonna talk about the actual benefit of… 

Jose Sosa The environmental benefit that Diana was talkin about.  
Liz 
Edmundson 

(unintelligible) maybe that’s another form of I mean organization (unintelligible) 
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Unknown Okay. 
 One one of the things (unintelligible) all I have what I like (unintelligible) addressing 

is something that that I don’t want to say this in passing but I do think it needs to be 
discussed.  Virginia (unintelligible) had a annex it’s mining doesn’t necessarily just 
have negative benefits.  Particularly in the sense of re-mining it can, it can cause  
environmental a improvement of the environment. And, and even though I know that 
that probably nationally the vast majority of of of mining is not re-mining there is in 
certain areas a significant portion of mining that is re-mining and that does improve 
the environment and I think there does need to be some discussion of that because 
right now I think the presumption is it’s all essentially virgin land and that’s that’s 
not… 

Unknown That is not true. 
Unknown There’s a lot of comments in Virginia from,  Virginia that  
Paul Ehret Oh yeah.  Yeah that’s that’s yeah (unintelligible) 
Unknown Hold on just a second. Puttin two things together and and you guys couldn’t tell me 

about remembering incorrectly some of the conversation I heard this morning was 
that at least as best I recall it.  Was that something about monitoring and things like 
that that are being done under the Clean Water Act you we were we OSM were 
somewhat uncomfortable with the fact that all the cost was goin to be attributable to 
SMCRA and we felt like some of that cost would would would be Clean Water Act 
and and we wanted that concept brought out and and you know.  But now I hear 
discussion over here saying that all the mine throughs aren’t being restored so so 
basically what we’re sayin is is the Clean Water Act through this morning’s 
conversation was having an effect and we didn’t want all that constituted to SMCRA 
when the Clean Water Act costs were were having bearing on that and and in this 
afternoon’s conversation relative to mine throughs I hear us saying on this side of the 
table well, there’s no Clean Water Act, we we’re not we’re not doin the Clean Water 
Act at the EIS, so we so we don’t want we’re goin to assume that none of those mine 
throughs are being claimed under the Clean Water Act.  And (unintelligible) 

David Bell And that’s a result of the SMCRA rule change would have a greater benefit. 
Unknown Yeah so it’s like it’s like we’re getting it both ways.  This morning we were sayin we 

want some of the cost to be shared by the Clean Water Act and not all attributed to 
SMCRA. 

Various (unintelligible) 
Diane 
Shawley 

No, I think that you’re mixing, what I, the point that I made earlier is that if you, once 
we adopt a baseline that we’re the baseline for impacts and discussion if is the 30 
CFR then the benefits are also limited to that.  I don’t think the cost piece of it 
necessarily plays in if you’re comparing 30 CFR with the proposed alternative except 
if you’re looking at what was already required I’m not sure if I’m getting you right, 
Jeff, that in the preamble to the 2008 rule it says there’s there’s no significant 
economic impact because these requirements most of these requirements were 
already requirements for Clean Water Act permitting. So.  I think on the cost side of 
things when we’re just looking at economic impact, we can consider what’s already 
required both under the 2008 rule and what would also be required under for Clean 
Water Act compliance.  Now is there in abut to that you’ve identified? 

Unknown (unintelligible) We’re, we’re, we’re considering the effect of the Clean Water Act.  In 
what you just said. 
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Diane 
Shawley 

On cost. 

Unknown We’re excluding the effect of the Clean Water Act on the mine throughs.   
Various (unintelligible)  
John Morgan (unintelligible) Jeff.  Because 404 process for the Corps is, has not up until last year 

required onsite mitigation.  You’ve always been (unintelligible) mitigation rather 
than on site.  So, There has been no requirement to restore the form and function of 
the stream on the mined area.   

Bill Winters You can (unintelligible). 
John Morgan (unintelligible) 
Bill Winters Yes. 
John Morgan Which has never been a policy of (unintelligible) 
David Bell So so wait a minute, John.  If that’s the case then shouldn’t we?  Wouldn’t it be a 

better practice or a better approach to explain that?  The reason why we’re not.  
Because I suspect somebody will raise Jeff’s argument saying, Well wait a minute.  
You can’t have your cake and eat it too.  But if you explain it the way you do now 
that was otherwise a transitory practice.  Who knows if it will be the same approach 
the Corps takes next year.  This rule will impose a a regulatory requirement that we 
now are capturing this benefit the full measure of that benefit. 

John Morgan Yeah I I I’m 
Diane 
Shawley 

Does that make more sense (unintelligible)? 

Various (unintelligible) 
Unknown And you can’t do that because some somebody besides me is gonna pick up on that.  
John Morgan (Unintelligible) would it be logical except for some reason it hasn’t worked that way 

in practice. 
Unknown Well that’s why I thought.  The other way.  I just thought. 
Unknown So we be careful we don’t step in that pile of doo. 
Diane 
Shawley 

And and that means there’s good an explanation that’s required. I think Stephanie 
thought we needed a break. Everyone’s drifting so maybe we could need a… 

Various (unintelligible)  
Bill Winters We’re gonna start in 15 minutes whether everybody’s back or not. 
Unknown That’s it. 
Unknown I kept hearin her say… 
Bill Winters Yeah, I know… 
Unknown It better not (unintelligible) 
Bill Winters There’s two or three things we’ve, there’s two or three things we gotta get to here.  

So we can get to that. 
Unknown (unintelligible) She needs to leave here with convinced she’s gonna get what she 

needs to do this analysis.  
Bill Winters If we decide to go that direction. 
Unknown I mean… 
Bill Winters I haven’t heard that we decided to go that direction. 
Unknown Well… 
John 
Maxwell 

Agree with you. 
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Various (unintelligible) 
Bill Winters Well we haven’t got to it yet. 
Jose Sosa That a lot of the stuff that I think has happened is exactly that.  That this conjunctive, 

you know, approach I guess…  
Bill Winters Yeah. 
Jose Sosa People talk and and then okay.  We need this but it’s like okay guys let’s, let’s bring 

it together here and they have talkin for our own group and you know OSM and PKS 
team everybody together so… 

Bill Winters Right.  I agree. 
Jose Sosa Let’s let’s figure out if John has that data and that can be given to Mactec let’s, let’s 

make sure that…  
John Morgan I think, I think what I’m tryin to say is that the data doesn’t exist (unintelligible) it’s 

saying this is a problem which we’ve identified.  I’m trying to provide the solution 
and a means to get the solution.  Now.  It hasn’t existed up until now when we’re 
trying to say that I think that data sets there.  I think we can manipulate it the data set 
to get an answer.  But, it’s only through this process that we’re really saying that Ann 
doesn’t have what she needs to, to, to quantify the…  

Jose Sosa …the biological (unintelligible) 
John Morgan (Unintelligible) restored . 
Jose Sosa Right. 
John Morgan But, again, we have had difficulty internally of trying to  say how we’re going to beg 

the question so we can provide the answer (unintelligible) a framework 
(unintelligible). It’s, it’s not like we’re missing this report over here which we 
haven’t given somebody because it doesn’t exist as a report.  If somebody 
(unintelligible) tried to solve…  

Ann 
Shortelle 

Yeah which is something we’ve been trying to generate.   

David Bell So, John, I mean you know, given given thirteen days from today… 
John Morgan I know that (unintelligible) 
David Bell How do we, how do we either write it up as a as a plan going forward a needed item 

such that the agency can look at it and say, yes, that’s worth pursuing.  And ,and, you 
know, grant the additional time necessary to get it done.  Or modify the approach to 
to do it within thirteen days. 

Unknown (unintelligible) 
David Bell There’s that reality as well.   
John Morgan If from a structural standpoint where I suppose I see (unintelligible) they have as 

(unintelligible) if you went through each of the alternatives and looked at the 
elements and where possible (unintelligible) like in a brainstorming sessions.  We 
said these are the proposed elements under Alternative 3.  This is going to have an 
advantage or or or a impact from each of those.  How do we quantify those?  And 
that’s when we we lead off to what metrics we need.  For we’re trying to do now is 
saying well it doesn’t quite work cause we haven’t discussed this but we’re dealing 
with such a moving target, we haven’t got what we even the defined benefits are but 
to say some of the elements in Alternative 3 so how can we come up with a metric 
quantifier? 

Bill Winters See, I’m with John.  That’s exactly where I’m at and that’s why I keep saying.  We’re 
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not there yet to start passin out data cause we haven’t decided what metrics and that 
we’re gonna use.  That that’s why I’m with John.  That’s why I’m sayin 
(unintelligible) who’s gonna do what with data cause I’m not ready to define 
approach.  We don’t (unintelligible) before we move on. 

Unknown But we got…. 
Bill Winters We need to do that first. 
Unknown But ,we’ve got to capture that part of the regulation that gives us benefits that not just 

related to em denying permits. 
Various (unintelligible) 
Ann 
Shortelle 

I, I, I totally am with you. 

Bill Winters Yeah, ok. You see that’s… 
John Morgan The, the, the, what we’ve got to do is.  We’re not just doing it for what Bill’s handed 

out for Alternative 5.  We’ve got the other (unintelligible) as well. 
Bill Winters I know.  
Ann 
Shortelle 

(Unintelligible) and that’s just the beginning.  Because the actual conceptual it’s not 
there’s no analysis associated with that.  So you’ve you know the the statement that 
you know you can readily come up with this data.  Oh my God, if you know how to 
readily come up with what is needed to do that, line it out for us.  

Unknown (unintelligible) 
David Bell We probably would have (unintelligible) 
Ann 
Shortelle 

Well exactly.  I mean,  I can, I can get with my biologist and correct what I heard 
Paul saying conceptually. And, and what, and what, reflect what you’re saying 
conceptually.  That is not an answer. 

John Morgan I, I think the road forward to me (unintelligible). How do we solve the problem here 
rather than than (unintelligible) is we’ve almost got to stand back a little bit and say 
okay we’ve (unintelligible) Alternative 3 cause it’s contentious.  And for Alternative 
3, what (unintelligible) what are going to be the impacts of each one both on the 
environment and on, on the industry.  Define those as far as we can under each of the 
areas that we’ve got, then, then step.  Once we’ve agreed to all of those, and that 
gives us structure saying, how do we quantify any of these?  Which ones are 
subjective and we’ve just got to talk about, than And then we actually then do the 
analysis. 

Bill Winters No.  Then we come up with a way to monetize it. 
John Morgan Or (unintelligible) 
Bill Winters Yeah. 
Various (unintelligible) 
Unknown Once you once you get something like okay, we expect John Maxwell-number of 

miles.  Not only to be protected but to be restored biologically.  That’s, that’s the, 
that’s a benefit you can monetize you know the but  you could you could you could 
quantify it 

Bill Winters Yeah.  Yes 
Unknown And and and those that’s the path I’m leading down to is that eventually you can 

actually come up characterize this benefit and a value that we can offset the impact… 
Bill Winters Hey.  Except for we got three people thinkin that way and twelve not.  And that’s 

what I’m sayin.  We, I, John has (unintelligible) what I’m hearin is…  
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Various (unintelligible) 
Bill Winters What I’m hearin is, what I’m hearin is that we haven’t decided on benefits, the metric 

to do it, and then what do you (unintelligible) to go get it.  And that’s where I’m real 
hesitant to say yeah and we’ll getcha data.  We’re goin go down a path and say.  
Three weeks from now we’re gonna see you and say you told us you won’t do that. 
And I’m like, stop, whoa.     

Unknown I know.  I know (unintelligible) I thought this discussion about using example mines 
was brought up a long time ago.  And… 

Ann 
Shortelle 

And it was… 

Various (unintelligible) 
Ann 
Shortelle 

Yeah.  I mean.  We.  You’re absolutely right.  It was 

Unknown Okay. 
Ann 
Shortelle 

And it’s it’s not not just sayin that we couldn’t I mean I think you guys are right that 
we have to back up to first principals on how to get down to what I need.  But and 
maybe it’s goin back to the you know conceptual mine sort of idea.  Honestly, I don’t 
even have a dog in that fight.  How to how to get to you know we we I thought our 
some of our original ideas were really good. The don’t go far enough.  They have 
some issues because we were tryin to you know simplify things  for time’s sake.  As 
a as a team.  Including OSM.  I can’t analyze what I don’t have. 

 ( 32:38) General conversation as people file out of the room for a break. 
 (33:01) End of recording 
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Bill Winters Okay, John’s back.  Can we shut the door? Yeah, we’re back in 15 minutes.  You 
guys did good.  Stephanie (unintelligible). 

David Bell Caught in the door.  Okay. 
Bill Winters Let’s talk about something here for a minute because I’m gettin a little frustrated 

because here’s what’s going on.  Every time we talk about something we never 
wrestle it to the ground and we’re always off on something else. 

Jose Sosa Yes. 
Bill Winters We’re gonna quit doin that.  And so.  Fundamentally, here’s where we’re at.  Here’s 

what I’m hearin. Okay.  Tell me if I’m nuts.  As you people lookin up here writin 
this down.  Quit writing.  Stop. Okay.  (unintelligible) I tried to do is setup this 
agenda and walk down process the thought process.  And everybody keeps jumpin 
ahead. We’re talkin about now about environmental analysis.  And we’ve talked 
about formatting chapters and all that.  At the end of the day, this might be how we 
solve this whole problem.  We’re talking about I put (unintelligible) benefits 
(unintelligible) what metrics we’re gonna use (unintelligible).  What I heard goin on 
here a minute ago was we jumped right straight to data needs and I’m not sure we 
got this wrestled to the ground.   

Ann Shortelle Definitely. 
Bill Winters So one of the shortcomings that we saw in the EIS was there’s no benefits.  

Basically it was an impact to the coal industry which we all agree, you know, we’re 
not gonna say that.  So we kinda need to back up now that we’re into this point and 
say what’s cost to the adverse impact and what are the benefits.  And that’s why 
(unintelligible) put this document together.  So what I hear you guys talkin about 
analysis how did we get to this?  How do we monetize the benefits?  Monetize being 
how do we quantify it?  Okay?  I think we need to decide what’s the cost, what’s the 
benefits, then decide how to measure it.  Before we start grabbin data and runnin 
off.  That make sense?  That’s that’s what I’m hearin.  Cause three weeks from now 
we’re gonna hear, well you said if I got the data we could do this (unintelligible).  
Somehow it’ll all be my fault and we’re not goin there.   

John Morgan I think we need to add a part or to each one of those that: who, what, and where.  
Because I mean that’s really where it comes down to the crux of it. 

Bill Winters Mm hm.  According to that yeah. (unintelligible) 
John Morgan Who’s gonna define the impacts? Where, and when’s it gonna be done? 
Bill Winters We kinda thought that was somethin that you guys doing. 
John Morgan Well I think we’re sort of sort of in this together.  To a certain extent.  I think that 

let’s, let’s say we took the first one there.  The, the actual impacts.  And benefits.  I 
think wrapped together.  You know we’ve got a structure which we talked about a 
while ago which is saying we need to have this identification of the elements.  For 
each alternative and then come up with, you know, a shopping list of all the impacts 
and benefits associated with that. 

Bill Winters Yep. (unintelligible) For each alternative.  Which I thought that’s a great idea. 
John Morgan And.  I think that then you need to say to stop.  You need to say stop.  When then 

we look at that and we get this group together and say, have we characterized all of 
those equally with the same weight because if you’re not on board there’s no point 
in us going to metrics and data needs without agreeing that we’ve look at all 
potential benefits. 

Bill Winters Preach it brother.  Cause I’m I’m with ya.  Cause that honestly that’s, that’s why 
we’re right here.  Keep goin cause you’re going to hear it next. 
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John Morgan So you know I think once we’ve identified those I mean then we can work up which 
of the metrics do we have already which can act as a surrogate some of the benefits.  
Some of the benefits you know are the adverse of what we’ve already measured as 
the impacts to the industry.  They could be the adverse of (unintelligible) impact 
benefits to the environment. 

Bill Winters Let’s first to identify them then we go to what we got. 
John Morgan Yeah 
Bill Winters Okay.  Now you’re here, here.  Keep goin. Cause you’re going to hear next. 

(unintelligible) 
John Morgan Well I don’t know (unintelligible) I don’t know what (unintelligible) is because we 

don’t know what the gaps are yet.  What we don’t have.  I really don’t think …. 
Bill Winters Well, once we get to here this I think will become obvious. 
John Morgan And I think with the all of the text is already done I mean people know the subject 

matter.  It’s just how do you tie it together to say it’s telling the story which is either 
the impacts or benefits.   

Bill Winters Yep. 
John Morgan And and I think we need to be clear as we said just before the break there are two 

real benefits.  The benefit from avoidance,  which are to you two  potential 
production shifts which might be (unintelligible) separate subject how do we come 
up with that and then there’s the other one which is such that that more BMP-type 
approach which are in the renewed rule or rolled into the alternatives two, three, and 
four which would have a different impact on each (unintelligible) 

Bill Winters Would that be an avoided cost?  Or the avoided adverse impact? 
John Morgan No that’s the the BMP’s kind of drive (unintelligible) 
Liz 
Edmundson 

(unintelligible) that’s the environmental impact (unintelligible) 

John Morgan Yeah.  Environment (unintelligible) 
Bill Winters Okay.  Okay.  Yeah.  Yeah, I’m with ya John that but I think instead of jumpin to 

end points, what I was tryin to get to here walkin us through here is to say okay 
here’s the rule as we see it.  Here’s how we see this part.  Let’s talk about once we 
get to that let’s talk about (unintelligible).  

John Morgan You need to back away from the rule as you see it cause not what we’re talkin 
about.  We’re talkin about four alternatives.  And I and I think that if we move, 
we’ve got to move to the EIS side which is we’ve got four equal analyses. 

Bill Winters I hear ya.  Right up to your point and I read it and I see AOC shall (unintelligible) 
material damage.  And I’m like.  Not so much.  We gotta we gotta make sure that 
the at least conceptually we’re on the same page.  Once we get to there.  I’m with 
ya.  We’re done talkin about the rule.  Okay?  Where are we at?  Where do you guys 
think we are?   

Doug Mynear In order to figure out what metrics that you need to measure, don’t you have to go 
through it, pretty much for each of the eleven elements to make sure you have the 
metrics identified for each of those elements.  I mean we’ve already done that I, I’m 
sure to some extent or we wouldn’t be where we are today. 

Bill Winters What I’m hearing is that the contractors in and of themselves would not have gone 
through this.  Have not gone through maybe not the rule language but at least the 
elements.  Here’s what the element is.  Here’s the potential cost for adverse impact.  
Here’s the potential benefit.  Is that what I’m hearing? 

Ann Shortelle No I I think we have done that.  What we what we haven’t done is then fully 
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analyze, you know, figured out a good way to gather what’s needed to, to put 
together the analytical portion of it.  In all cases.  I mean we’ve done, we’ve done 
some pieces. 

Bill Winters Have you done this?  Have you decided how to measure the benefits and the adverse 
impacts? 

Ann Shortelle Well we we tried to do that. 
David Bell I think, I think we started off with the assumption that that production numbers 

would lead to a description of those benefits to the environment and so the focus 
was on that.  The focus was on that.  I mean and we never went to the next step to 
say well okay.  Yes the production numbers do this.  But there is a benefit I think 
somebody said at the face-to-face to simply collecting data in the first instance.  So 
you know where the heck you are.   

Diane 
Shawley 

Right. 

David Bell And then you can measure from there by doing monitoring and know where you and 
those are I don’t think we took it to that level of a, of analysis.  And.. 

Diane 
Shawley 

I think… 

David Bell My sense is that since that meeting and since we had that discussion, we’re 
committed to moving in that direction and that’s what the strategy that Jose sent on 
Monday, you know, sort of committed us to doing and now I think we’re at a good 
exercise here we said well what are those benefits that you all found?  We have 20 
of em that you gave us.  

Diane 
Shawley 

Right. 

David Bell We’re we have to look at those.  There are probably others within the respective 
resource areas that folks could think of that may or may not be on that list or that we 
could expand upon.  But it’s all still part of that above the line part. 

Bill Winters Which line (unintelligible) 
David Bell Yeah.  Above that line. 
Bill Winters I agree with you.  That’s, that’s what I think.  
Unknown Right here. 
Unknown Yeah. 
Bill Winters I think so. 
David Bell So, leaving the coal production numbers aside for just a second, that exercise is 

ongoing.  Above the line.  At the adverse impact slash benefit.   
Jose Sosa But but is it not (unintelligible) impact other than you now (unintelligible) I keep 

hearing production and production.  But in addition to the loss of production you 
know where is the, do we have the adverse impacts to the environment and, and, and 
biological and, and, and the water quality and all of the issues that I have heard you 
talk about for the last week and a half and I’m not sure that we have captured 
(unintelligible) 

Bill Winters That’s why I put two.  That’s why I put two.  Ones for the ones a production thing 
and other is an environmental thing. 

Diane 
Shawley 

(unintelligible) I mean what this is this the start of this should be the environmental 
benefits of the rule which, and that should be the starting point which is these, the 
rule is to require improved environmental practices in mining coal.  And that’s the 
main discussion and then after that is, you know, whatever additional benefits will 
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flow from that and what impacts it may have on coal production.  But… 
John Maxwell Don’t we have to start more with a better description of what the current adverse 

affects are that are (unintelligible). 
Jose Sosa (unintelligible) I, I, I that’s the, that’s the comment that I was gonna make.  That 

even not the benefits but the the the adverse impact of not doing anything and not 
implementing this rule. 

Josh Jenkins Baseline.  
Jose Sosa A yeah. 
Josh Jenkins Right? 
Jose Sosa If we don’t do anything… 
Josh Jenkins Baseline conditions. 
Jose Sosa We will continue to degrade the quality of the environment or we will continue to to 

you know affect water quality da, da, da, da and then, then you get into the 
(unintelligible) environmental benefits of if you implement the rule now here this is 
this is we’re not preventing mining, but we are improving the quality of what we 
leave behind.  As a result of the (unintelligible). 

Bill Winters I’m about to say something here that violates something that I didn’t want to do but.  
That’s 

Bill Winters One of the.  That table in there that has stream miles impacted that I (unintelligible) 
baseline condition was a hundred and eleven miles per year.  That could be one 
metric that we use to measure this thing.  What I’m sayin is that instead of jumpin 
right straight to that, let’s do a bit of a process thing and say okay.  What are all the 
adverse impacts these two areas.  What are all the benefits. And, when we get done 
with em we might summarize em and say well hell if we just look at miles of stream 
impact which the table’s already here. Maybe that’s the rule of metric.  But what 
I’m sayin is instead of jumpin right straight to that.  That’s why I kinda put this 
together to sort of walk us down through this step by step.  So we could all be on the 
same page. 

David Bell That’s that’s a good point.  Because I think we at the outset of this did exactly that 
jump to..  

Unknown We did. 
David Bell Production as the metric. 
Unknown We did. 
David Bell For impacts to environment.  And everybody said, hey you know if if production 

shifts and this part of the country’s gonna be better off than that part of the country 
and … 

Unknown It did 
David Bell So that’s where we, that’s the flaw of that. 
Bill Winters (unintelligible) when I asked (unintelligible) Why do you think we went straight  to 

production shifts when we had about a 30/ 12/ 37 second conversation on this 
because that was my concern back then is was we jump right straight to the end 
game here.  Did we cover the bases in the middle?   

John Morgan I think what we need to think about procedure as well.  Because the a group this 
large which Dave said is very difficult to try and work out how to make all the 
pieces come together.  I mean the only times we as a team meet are almost events 
like this when it’s too late.  I mean we haven’t that type of development of ideas.  
We’re using a recording session as a base brainstorming type approach. I think that 
I’m worried about the clock and I’m worried about how this actually gets done.  So 
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probably the best way to deal with the first two items on there: the impacts and the 
benefits of each of the four alternatives is to (unintelligible) try to get a straw man 
out there which looks at the elements of each alternative and then have a facilitated 
meeting of people who actually know what the impacts would be or effects on the 
environment are going to be and then come up with you know 25 or 30 pages of just 
pros and cons of each one.  Building on ideas like this and say you know let’s then 
try to refine it down to which the key ones.  Because… 

Bill Winters Twenty-five thirty pages, John?   
John Morgan Understand the production that (unintelligible) session.  
Diane 
Shawley 

(Unintelligible) this is one yeah.  This is one of em 

Unknown One of em.  Yeah 
Bill Winters Well, this has got a lot of blah, blah, blah.  I, I agree with what you’re sayin. 
John Morgan I just think that because of the dynamics of the group and who’s who within it.  That 

you’re goin to need somebody to act as a facilitator to try to help and pull out all of 
these alternatives and the effect that each element could have in the alternative.   

Lois U. To be timely and effective 
John Morgan Yeah. 
Various (unintelligible) 
John Morgan (unintelligible) jump start it somehow 
Lois U. Sounds as though a lot of the information is already someplace.  In other words, we 

have we you give me what two pages of benefits.  You’ve got a lot of benefits 
already characterized in writing across chapter 4.  You’ve got the same thing with 
the adverse impacts.  We’ve got a lot of it, we just don’t have it in cohesive you 
know kind of big group.  If you put those together first and then divided em up like.  
You know when we sit down the three of us sit down I’ll talk about the dirt.  Bill 
talks about the water.  Harry talks about the reveg to soils and we’ve divided it 
based on our expertise.  Could we just not divide them in that sense and then.  We 
don’t all have to sit down together to do all of it.  We could just put a small group 
together to fix those individual pieces.  

Bill Winters You run the risk of being disjointed. 
Lois U. To a point but look at our time savings. 
Bill Winters Well, but John’s idea if we could sit down a group with a facilitator and give here’s 

what you’re talking about John alternatives straw man adverse I’m just sayin cost 
benefit and metric. 

John Morgan A very a very focused meeting with a (unintelligible) it’s there’s work on 
(unintelligible) to be adding to it and then and before we leave we could 
(unintelligible) it all together and say do we all agree with it? 

Bill Winters Brainstorm.  
Unknown Yeah. 
Bill Winters Consolidate. 
Unknown Yeah. 
John Morgan I’m just (unintelligible) it’s the only way I know to try and get all those ideas and…  
Lois U. (unintelligible) With with a lot of different expertise in the room 
John Morgan Yes. 
Bill Winters Yes. 
Lois U. So it’ll take about, it’ll take at least a week. 
Bill Winters You don’t think. 



02-10-11, Part 6a 
 

Lois U. Four alternatives.  Bringing all this information gathered.  Pull it all together.  Go 
through what fits where (unintelligible) and sit down and figure all the other pieces 
that we did?  This took us, this took us two days. 

Unknown (unintelligible) 
Lois U. This took us two days.  And we’re not happy with it yet.  We know we’d like to 

finesse it.   
Bill Winters I would just want to wordsmith a little bit. 
Lois U. There’s probably more things we could add to it if we could sit down and do a little 

more brainstorming. 
Bill Winters I like this idea.  Does anyone dislike this idea? 
Doug Mynear No.  I just have one comment.  I keep hearing cost benefit.  And the cost benefit I 

don’t I, don’t find where that was in the scope of work for the EIS. 
Bill Winters Ann already yelled at me for that. Adverse impact, to me, non-EIS, I apologize up 

front, when I say cost, I’m talking this. In this context.  So adverse impact and 
benefit. 

Doug Mynear Okay 
Bill Winters Is that better. 
Doug Mynear Yes. 
Bill Winters Okay? 
John Maxwell There all affects.  There’s positive effects and negative effects. 
Unknown Yeah. 
Bill Winters Well that’s why it’s adverse and benefit.  We could call it adverse impact and 

beneficial impact.  Okay.  So.  The structure’s kind of cool, so Lois is sayin instead 
of sittin in one room and go on it.  We develop it by discipline and then mish mash 
it, how, how you, how we gonna consolidate this structure?  How we gonna do that 
if we got separate pieces comin together? 

Lois U. Well you’re you’ve got you’ve got a group saying working in different rooms, but 
you’re you’re working at the same time frame.  In the same location.  So hopefully 
you can do a little bit of sharing, but you can do it a lot faster. 

Bill Winters Okay.  So what you’re sayin is take one, two, three, four rooms.  You work on 
alternative two, three, four, five.  Or no, land, water, other …. 

Lois U. … of alternatives. 
Bill Winters You come up with all these cost, adverse impacts, and benefits of each alternative 

and we come together as a group and we already have all five of em done and we 
mix em.  

Lois U. And then just go through and spend the day maybe finishing em up. I agree with 
everything you said so far it’s just the logistics and… 

John Morgan I think logistics is the problem.  And I think the other challenge you’ve got is that 
the depth of resources and the different areas of the team, that if you had a balanced 
table with six people two experts in each group and you can subdivide them and 
then with the same strengths I think that would be all right, but I don’t think we’ve 
got that depth. 

Bill Winters What are we lacking in depth?  Biology? 
Paul Ehret Well well I mean kinda of this way that OSM as a whole probably has you know 

five biologists. I mean.. 
Bill Winters We need two of em. 
Lois U. I, I think we’ve only got maybe three. 
Paul Ehret Without  with you know with without Brian Loges leavin and I mean I think we 
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have said the most significant part of this things is probably the biological issue and 
that’s the thing that because OSM rules never really have had biological aspects of it 
in there, we do now and all of a sudden what we find ourselves is short of biologists.  

Unknown (unintelligible) 
Paul Ehret We’ll bring who we got, yeah. 
Diane 
Shawley 

We can get some of Brian’s…  

Paul Ehret Pardon me? 
Diane 
Shawley 

We can some of Brian’s time.   

Bill Winters I talked to his supervisor. She is very amenable to him coming here. 
Various (unintelligible)  
Lois U. We have (unintelligible) who understands mining and biology  
Diane 
Shawley 

Right. 

Lois U. And that that mix is a really nice thing. 
Stephanie 
Varvell 

But I don’t know that we need five of em. 

Lois U. No, no, no. 
Stephanie 
Varvell 

We need, you know, we need one. 

Diane 
Shawley 

That was the thing.  The point was we only have five. We.  You know.  It is a scarce 
resource. 

Ann Shortelle I know the one guy that I have bonded with resigned.  I, I took it personally.   
Bill Winters Since.  But here’s John’s global point and I I agree.  We don’t need 85 people sittin 

in a room doin this cause look how many we got how many we got in here and we 
struggle to get keep on track.  We put more people in the room, it’s gonna get 
worse.  So you pick a couple people that are representative and know what you’re 
talkin about which will exclude me.  Sorry.  But once we do that then that becomes 
how we do it.  Then I think what we do is we walk through this straw man, get all 
done at the end of the day, consolidate it, and then we hand it out and say okay, 
what do you think of this?   

Unknown You’d want to break it up like that?  I guess my suggestion would be even though 
you don’t want to operate as one big group, you bring the group together, go 
through one or two of of of the you know spend an hour doin something and then 
break out into sit different groups.  So you’ve got a template there that everybody’s 
seen. The group’s walked through the process together.  For one or two elements or 
something like that.  Then you go out and everybody comes back with a similar 
product.  Rather than just sayin okay this group goes and meets here and this group 
and nobody has a template that everybody’s agreed to follow, etc., etc.   

Bill Winters The reason, the reason why I don’t think that it’s going to take as long as you think 
because goin through this exercise we go through this one of the things we did was 
we started when we started talkin about benefits, we put everything on the planet 
and we used lots of words and at the end of the day was like okay what are you tryin 
to get here?  You can capture that in two sentences.  Or one sentence.  You don’t 
need a paragraph.  So I think if we did it that way, I’m I think that would work. 

John Morgan I think the benefits are going to have to be more specific than the ones that you’ve 
got because you can’t quantify (unintelligible) if you’re not specific with how it’s 
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going to be measurable.    
Bill Winters But, did you look at what on this because the ones we sent you on the 22. There is 

some of that and what we tried to do in here is we (unintelligible) back to say let’s 
come up with something measurable. 

John Morgan Yeah.  I still think that it’s it’s not clear enough as to how you can actually try and 
get a number of some of these benefits. 

Various (unintelligible) 
Josh Jenkins Well, like, stream definition, it would be difficult. You couldn’t (unintelligible) 
Various (unintelligible)  
Josh Jenkins They cannot be quantified, cannot be monetized.  (unintelligible) But some of them 

can be quantified and if they can be quantified then they can probably monetized. 
Bill Winters Yes.  And that’s. 
David Bell But not in the EIS. 
Unknown Right. 
Josh Jenkins I’m sorry. 
David Bell We’re not monetizing in the EIS. 
Various (unintelligible)  
Bill Winters …quantifying in the EIS. 
Josh Jenkins Yeah. 
Unknown But but you recognize you can’t quantify everything.   
Bill Winters Yeah.  We know that.  
Unknown There’s going to be some qualitative. 
Bill Winters Yeah.  We know that. 
David Bell So, so we have seven, areas seven areas under each alternative. 
Bill Winters Seven regional areas? 
David Bell No, seven resource areas.  We have coal resources and mining; geomorphology in 

topolo, topography; water; water resources; biological resources; land; visual; 
recreation; socio; environmental justice; utilities; and infrastructure. 

Bill Winters Okay. 
David Bell And occ health. 
Bill Winters Okay. 
David Bell Those are the seven general areas that we have analyzed and then under each one of 

those is when we did that a, a water, land, other.  So… 
Bill Winters You grouped them, you grouped elements. 
David Bell Under under each one of those. 
Bill Winters Yep. 
David Bell Right.  So, so if those are still the same groupings we want to maintain, it seems like 

that’s how you would organize your groups.  To identify the adverse impacts and 
benefits of coal mine, coal resources and mining.  Cost benefit of geomorphology 
and topography. 

Bill Winters What do you guys think about that?  Because I have a thought but I want to hear 
input (unintelligible).  What do you guys think of that?   

Lois U. It’s.  (unintelligible) I was just asking her how that was divided in going through 
that way and it a the way it’s (unintelligible) divided (unintelligible) should proceed 

Bill Winters Which is what Dave said?   
Lois U. Yeah.  I’d say so.   
Bill Winters Because here’s my concern.  My concern is if we start thinking about it at that level, 

we’re gonna feel obligated to come up with something to say under I don’t know, 
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just pick one of those.  We’re gonna feel obligated to say… 
David Bell Water resources.  Your area.  (unintelligible) 
Bill Winters For a lot of reasons we need some stream protection (unintelligible) that’s where 

most of this should roll up to.  So I was thinking like a (unintelligible) 
Various (unintelligible) Resources recreation (unintelligible) 
David Bell Land use (unintelligible) 
Bill Winters  (unintelligible) geomorphology.  I mean think about it.  (unintelligible) 
Unknown (unintelligible) Lois’ film on (unintelligible) 
Various (unintelligible) 
Bill Winters The point is.  I think (unintelligible) mind that, but I don’t feel as though we need to 

be obligated to come up with a constant benefit for each one of those. 
John Maxwell (unintelligible) I think the geomorphology is one that we decided.  
David Bell No.  It was geology. 
Unknown Geology. 
David Bell I’m just saying that that’s the current organizational structure.  That’s what 

Chapter 4 looks like right now.  And at some point there was a judgment made to 
group those twenty resource areas into these seven groupings. 

Bill Winters Yep. 
David Bell For simplified analysis.  So.  If we’re at the point of simplified analysis and the next 

logical step is to take it to the next level which is adverse impacts, benefits, for each 
of those… I think it’s either that or we, we toss the initial work. 

Bill Winters I’m kinda with ya on that.   
David Bell So,  that’s why I wanted to hear what everybody had to say.  I just didn’t want 

people to feel obligated that we gotta come up with a cost and an impact or cost and 
benefits for each one of those resources and like I’m (unintelligible) there’s not 
gonna be. 

Unknown Yeah. 
John Maxwell Well it’s… 
Unknown (unintelligible) 
John Maxwell But with the geomorphology that’s something that you ought to look at as far as 

your BMPs and how you’re going approve mining.  Right. 
Bill Winters Well, but how does that all roll up?  Cause we did this exercise in house.  Basically 

we took the rule and said here’s here’s what we’re tyin to get with the rule.  And 
number one was we’re tryin to improve the protection of streams blah blah blah blah 
blah.  Almost everything should roll up to that.  There’s some side things.  Agreed.  
But the main gist of it should roll up to providing better protection of streams.   

Lois U. Would there be benefit to look (unintelligible). 
Bill Winters Yeah.  I’m wonderin. 
Unknown (unintelligible) 
John Morgan But I think also in the sense of having a discussion and it is facilitated you need to 

look at the elements again.  Because up on the four alternatives which we’re 
evaluating and then say let’s discuss the element as a multi-functional group to try 
and work out where we think the strengths are of that element and where it’s gonna 
have most of its impact. 

Bill Winters What do you mean multi-functional group, John? 
John Morgan Like, rather than (unintelligible)  biologists in one place, and all the engineers 

somewhere else and, I think what that (unintelligible) 
Bill Winters Multidisciplinary. I agree with you. 
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John Morgan Because if that’s the brainstorm which is going to say this element under Alternative 
2 means this, it also could mean that, it could mean something else.  That the energy 
level you’ve got to bring to that discussion.   

Bill Winters So we also get redundancy out of em.  (unintelligible) 
John Morgan Yeah. Then once, once we’ve identified all those benefits or impacts, then you can 

start sayin where does it fit?  (unintelligible) each, each of the categories.  But 
you’ve got to get them out there first. 

Bill Winters The problems that we’ve had with interpretation of stream rules go out the window.  
I think they I think they become null and void because we will be sitting with you 
all as a group we’ll all be there.  So, I think that goes out the window.  I think once 
we go through this exercise.  I think the links between three and four become a lot 
more obvious.  I think if we do this thing like the summary things and the table and 
that thing that John put together that helps be the bridge.   

 (26:21) End of Recording 
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Bill Winters Questions and comments.  I guess what I’m thinkin is is.  It’s looking like we’re 
getting to a plan.  Looks like we’re getting to a game plan or an idea of how to move 
forward to globally address these things that I sent you in chapters three and four.   

Diane 
Shawley 

I object the order of these. 

Bill Winters Oh. 
Diane 
Shawley 

The other syntax is then the I, I think the environmental analaysis has to start with 
what is the alternative, what will the alternative accomplish if it were selected? And 
that’s the benefit.  What would we what would be considered the benefit of that 
alternative? 

Ann Shortelle It’s that a benefit or purpose. 
Diane 
Shawley 

Well.  It’s… 

Ann Shortelle It’s the positive… 
Diane 
Shawley 

It it’s the positive.  Right. 

Unknown Is it the problem we’re tryin to solve? 
Ann Shortelle No, it’s it’s the it’s the opposite of a adverse impact. 
Diane 
Shawley 

Right.  So if (unintelligible) 

Various (unintelligible) 
Bill Winters I think what you’re talkin about, Diane, is how do we list.  Once we go through this 

how do we structure how we want to present it?   
Diane 
Shawley 

No.  I think you need to start thinking about it that way.  Cause you guys you we 
need a total mind-set change.  And unless you start thinking about it that way, 
you’re not gonna.  You’re gonna get it.  It’s still gonna, it’s gonna be the tail that 
wags the dog.   

Unknown Yep. 
Diane 
Shawley 

And not the other way. 

Bill Winters How do we capture this? 
Josh Jenkins See where the benefit first then? 
John Morgan Let’s change the top (unintelligible) 
Josh Jenkins (unintelligible) Because I mean that’s why we’re doin.  I mean this whole thing is 

to.  The idea is to create benefits.  Right? 
Diane 
Shawley 

Well I mean the, the,  if you were to start one of the elements.  (unintelligible) 
you’ve got to establish baseline criteria.  The benefit is of of that element is so you 
know what your starting point is.  So that you can establish your thresholds before 
you  cause material damage.  I mean, you guys are the experts on that.  But that, but 
that starts to change the way you’re thinking about things.  This is, you know, the 
projected rule is to to do this.  And then there may be some adverse consequences 
associated with that.  Some of which maybe impact on mining.  Some of which may 
be cost or well.  I’m guess not cost. 

David Bell Yeah. Use your example of baseline, you know.  The benefit is you know where you 
are today. 

Diane 
Shawley 

Right. 

David Bell Where your starting point is.  Adverse impact might cost you a few extra bucks, or it 
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may duplicate something that that the Clean Water Acts folks require or…. 
Diane 
Shawley 

Right 

David Bell You know.  One of those sorts of things.  But you’re right.  At least you you know. 
Diane 
Shawley 

Right. 

David Bell And you can assign a value to it whether it’s a good, bad, or otherwise, it’s worse in 
this case or better better in that case and you move, you move then to you know the 
next one. And but yeah.  I think the only reason why we say cost benefit is it tends 
to roll up the tunnel easier and we tend to that’s just the way it’s always been. 

Diane 
Shawley 

Right 

David Bell That’s the way the CEQ reg puts it in in the the analysis piece, but…  
Diane 
Shawley 

Well it’s sort of if we take if we take this set of elements and run with it, it will 
accomplish this or this is what we would  

David Bell Yeah. 
Diane 
Shawley 

Hope to accomplish.  And then the benefits would be.  But if, but if we did that, 
these would be, these could be adverse consequences. They have to considered 
along with the benefits.  The benefit can’t be used in isolation.  But by flipping it we 
started out with a you know what the adverse issues would be up front and… 

Bill Winters (Unintelligible) a very good point.  And so basically then when we get down to 
explaining the alternative we say okay what is the benefits. And then, what are the 
adverse impacts?  So we reversed the order which I think that’s (unintelligible)   

Various (unintelligible) 
Diane 
Shawley 

Yes. And I can (unintelligible) 

Doug Mynear I’m leaving, by the way, but One comment before I go.  I,  I agree with you Diane, 
but also agree somewhat with Lois on it that I think that is we’re stating a purpose 
because there may be more than one a positive benefit. But we’re stating the 
purpose of why we’re doing this and then below that maybe we do go into what 
positive and then the negative.  You know, aspects of doing it. 

Bill Winters (unintelligible) You gonna write a purpose statement for each alternative?   
Unknown No you are. 
Diane 
Shawley 

(unintelligible) What you’re sayin you’re saying (unintelligible). I, I, I think there’s 
a certain,  definitely an overlap.  If you think about it in both, in that way.  
(Unintelligible). What is the environmental purpose? 

Doug Mynear Yeah.  
 (unintelligible) 
John Morgan I think the only benefit of, of advantage of taking this approach, we use in Chapter 4 

because its focuses our mind on it.  It’s actually, it’s probably going to drive us back 
to in Chapter 2. Because if you’ve gone through some of the other alternatives and 
the elements, you’re going to find your clarified a lot more now in Chapter 4 which 
allows you to then correct Chapter 2. 

Unknown Yeah. 
Bill Winters Yeah, I, I agree. 
David Bell What time are we starting tomorrow?  Eight? I think that’s what your schedule says. 
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He’s got the schedule. Never mind. 
Unknown Tomorrow? (unintelligible) 
Various (unintelligible) 
Bill Winters I think what John says that’s alternative 5 right there. 
Unknown No. I know. I know. But I’m just saying go through each alternative. 
John Morgan Duplicate that.  
Unknown Just do it. 
Bill Winters I agree. 
Unknown The only question is what you know what (unintelligible) as Lois pointed out 

(unintelligible). 
Bill Winters Well.  There’s two points that are made.  John made one which is we kinda lose the 

synergistic aspect of having multi-discipline folks sitting in (unintelligible). 
Unknown I agree.  I’m not as.  You know. 
Bill Winters What… 
 It doesn’t have to.  It doesn’t have to be a polished thing by the end of getting it all 

down on paper.  It doesn’t have to be to the detail that this analysis is, for 
Alternative 5, but is that what you’re sug saying? 

John Morgan I’m saying that in the EIS (unintelligible). 
Diane 
Shawley 

Right.  Right. 

John Morgan But this gets trimmed downed or the other’s definitely got to get fleshed out.  You 
know.  

Diane 
Shawley 

Yeah. 

John Morgan You know that. 
Diane 
Shawley 

Yeah.  So. 

John Morgan So we put brainstorming has to be the same.  The mind-set of saying what are the 
benefits in each. 

Bill Winters Well, we’re takin about nuances now.  I think we all recognize that this is 
(unintelligible) I think we’re all on the same page that.  What I’m hearin is…  

John Morgan We’ve gotta do it.  (unintelligible) 
Bill Winters Yeah.  Yeah. We we gotta do.  We’re gonna use this format: benefit, adverse 

impact, and then talk about the metric, how to measure it.  And then when we get 
done with that brainstorming session, we’re gonna go whoop. 

John Morgan And that last point has to be applied to this document as well.  Because of 
Alternative 5 doesn’t have metrics and measurement. 

Bill Winters Yeah, yep. 
Unknown (Unintelligible) that (unintelligible) to the discussion we were havin earlier.   
Unknown Yep. 
Bill Winters Anybody else?   
David Bell Anybody else but the  
Various (unintelligible) 
David Bell You know part of the part of the of the challenge we had in coming up with the 

methodology to analyze all of this stuff was the sheer number of of alternatives and 
elements and, and guess what we haven’t talked about regions Where the impacts 
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take place.  And there are different impacts, different benefits, and different adverse 
impacts for each element depending on which region you’re in.  So, pur problem 
was we ended up with what?  Seven factorial or something ridiculous like that.  
Such that you ended, I mean, we had a, a over a thousand paragraphs if you just 
have one paragraph for each one.  It was ridiculous and that’s why we ended up not 
doing it by the eleven elements.  We tried to get some economy by grouping them 
into those seven. So.  I don’t see the regional component here. 

Bill Winters What about if we do this then?  Because you bring up a really good point and it 
circles back to something Jeff and Harry said during the break about what John said. 
For instance, fill.  Ninety percent of that discussion is gonna be set in Appalachia 
region.  So the regional nuances discussed in benefits are (unintelligible) maybe 
they don’t do fills in the mid-continent.  So.  As we go through this.  We think about 
the regional nuances and we itemize that as we go through.  What do you guys think 
of that?  So then if we at the end of the day we accomplish the global thing of what 
we need; we get the regional thing of what we need; and we end up with somethin 
that works.  Okay?  I hate to ask. 

David Bell Take a look.  Take a look though at the at what we have in chapter 4 now and in, in 
terms of of how the analysis is somewhat tied to the regional aspect of things.  You 
know.  It’s from chapter 3 on out.  The chapter 3 and 4 all the regional statistics 
everything.  So… 

Ann Shortelle So are you saying, Dave, that (unintelligible)  
David Bell (unintelligible) I don’t.  This is what I don’t want to say.  You gotta identify benefits 

and adverse impacts by region for each of whatever resource area you’re talkin.  
Cause it drags us back into this you know factorial discussion.   

John Maxwell I thought we were gonna look at the general aspects and then if there are differences 
region to region, which a lot of there probably wouldn’t be.  Then then you break 
out… 

and You you regionalize them based on the resources that are different among the 
regions. 

John Maxwell Right 
Ann Shortelle Which was the sort of the you know stream density idea and some of those others.  

You know.  Cover types, land use, those sorts of things. 
David Bell And you end up with… 
Ann Shortelle And I think I think this thing is um by alternative. 
David Bell And you end up with a, a, a, a deficiency from the cure notice that says inconsistent 

level of detail across regions.  (unintelligible) I mean… 
Unknown This goes back to…  
David Bell There is an inconsistent level of impact across regions and so as as some of you 

found in your analysis there’s a paucity of information because it wasn’t an issue.  It 
wasn’t applied there before.  You know.  Whatever.  Whatever.  Nobody ever 
looked at it before.  Or there may might not be an impact.  But you know that’ll be a 
criticism if we  don’t address each region.  

Lois U. Could you turn that into a positive in your in your um in your analysis saying there’s 
no data sets supporting a benefit or adverse impact or benefit in this region to this 
piece of the rule.  You can have anything you know.  This is the draft EIS.  Please 
give this back to us in your comments.  And then maybe we’ll get the right 
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information for our final.  But if we don’t have it we don’t have it. 
David Bell Well… 
Ann Shortelle And and… 
David Bell We kinda did that in the scoping when folks from the West  said…. 
Lois U. Right. 
David Bell This isn’t a problem for us guys.  
Lois U.  Right. 
 Why are you doin this and applying all these risks nation-wide?  This is a problem 

for Appalachia. Solve the problem in the East.  You know.  I mean that was, that 
was a big comment. 

Ann Shortelle And I think you misunderstood what I was saying.  I didn’t say don’t look at 
regional, don’t look at it regionally, but the the generic benefits and impacts 
associated with each alternative they, can be put in the box and then you look at 
how that would fall out for each region.  I, I think. 

David Bell I think that’s what what you did in Chapter 4 to the extent you were able. 
Ann Shortelle To the extent that we did you know with what we had, but we we can do this I, I’m 

thrilled to see it.   
David Bell I’m hoping then that will address this comment.   
Ann Shortelle I’m hopeful of that also. 
Bill Winters We are a hopeful group. 
David Bell We are all hopeful. I don’t about… 
Various (unintelligible) 
Bill Winters Okay.  Now it sounds like we’re kinda getting a grasp around a magnitude of the 

problem. 
Unknown How do we do it? 
Bill Winters No. No, we’re not there yet 
Unknown Oh.  Okay 
Bill Winters It’s a baseline condition issue.  If you remember one of the deals we have to do is 

say here’s the baseline and then we’re gonna make the analysis of these metrics 
compared to the baseline condition until we have a 2008 model. 

David Bell Bill.  I’m sorry.  Before you get there.  Can I just ask the question?  Are we doing 
this on an element by element basis like the paper you, your group put together? 

Bill Winters You taking about (unintelligible) 
David Bell Are we doin it.  Yes 
Unknown (unintelligible) 
David Bell Yours is by alternative by element. 
Bill Winters No. Ours is just element by element because we were tryin to wrap our hands 

around the magnitude of what we were tryin to get across.  This is an internal work 
product that we developed to help us.  We had, we’ve had this these sites for six to 
eight months.  We put this together when we were briefing the Secretary.  Saying,  
here’s what’s covered in this concept.  So, all we did was expand upon it and say 
okay what are, what are we tryin what’s our purpose.  What do we think the 
potential costs are or adverse impacts were?  What do we think the potential benefits 
are? 

David Bell But I thought I was hearing everybody point to that and say that’s good. 
Bill Winters The format.  Format of that. 
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David Bell Okay. 
Bill Winters Which is benefit, adverse impact. 
David Bell All right.  So what benefit.  What are we identifying a benefit in adverse impact for?  

Just.  An element baseline data collection.  Or, is it going to be…. 
Bill Winters To me it’s a summary. 
David Bell …geomorphology and topography?  
Bill Winters Okay and that’s where I was tryin to get through.  To me it’s a summary of those 

things.  Because… 
Diane 
Shawley 

I don’t think it can be a summary. 

Josh Jenkins Well, I, I don’t understand why you want to go and I’m just trying to, I’m not trying 
to be argumentative.  I,  I’m not seeing how we go from what you did here to 
alternative.  I mean this, this is alternative 5, right? 

Unknown Yeah. 
Josh Jenkins So, why don’t you do this for alternative 4; why don’t you do this for 3 and I mean.  

I’m just askin a question.  I’m not, I’m not sayin that that you know another I mean 
is this your alternative analysis right here?  Your alternative environmental analysis 
for five and you do another one of these for alternative four?   

Bill Winters That’s that’s that’s basically five that you pared down. 
Unknown (unintelligible) 
Unknown Why don’t you take that right there and bridge it together by water elements, by 

land elements by other elements. (unintelligible) 
Bill Winters Un Ok.   Here’s what I said.  Here’s what I say when I say that those are gonna 

(unintelligible).  Cause what you’re gonna find when you look through there.  
You’re gonna see the same metric or the same cost repeating itself. 

Josh Jenkins Right. 
Bill Winters And that’s what I say when I mean it’s combined.  I’m tellin you when you go 

through there you’re gonna realize that okay, trying to, we’ve protected additional 
miles of stream, I think it’s gonna be repeated throughout there for a number of the 
elements and resource areas. 

Josh Jenkins Right and they’re not… 
Various (unintelligible) 
Josh Jenkins They’re not they’re not they’re not necessarily cumulative.  But they’re all part of 

the a… 
Bill Winters That’s why I say combined.  I mean.. 
Ann Shortelle (Unintelligible) that thing at the end. 
Bill Winters Yeah.  Yeah 
John Morgan I think there’s a set.  There’s a dis disconnect here  between the process which we’re 

tryin to go through to clarify the impacts of the, of all each elem, each alternative by 
element.  And that’s a brainstorming session to really understand and allow us to 
expand chapter 4. It’s not finished work product.  It’s a step to try and identify each 
element and what could happen by those elements as they’re proposed in the 
alternatives. And once we’ve got all that then we can refine it down to saying how 
we fit it within the structure of a chapter 4. But we, we don’t understand the element 
enough yet and the potential benefits and impacts of it. 

Josh Jenkins Right. 
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John Morgan So that’s what I’m tryin to do. 
David Bell So so it’s by element? We’re gonna feed an element into the process.. 
John Morgan Yes. 
David Bell And out of that will come out of this analysis. 
more I think we have to (unintelligible) 
David Bell That’s, that’s what I’m asking. 
John Morgan (Unintelligible) an element. 
David Bell That, no.  We’ve got these seven groupings in chap, in the existing chapter 4 so I 

like the elemental approach.  Frankly, because then afterwards you can slice and 
dice em however you want to. 

Unknown Right 
David Bell But if you don’t start at the basics, you sort of got hodge podge.  It’s sort of like 

trying to deconstruct the muffin and figure out what the ingredients were. Well. You 
know.  Let’s start with the ingredients, build the muffin, and if you want to build the 
cake after that you can do that. 

Unknown I don’t know. 
Bill Winters A muffin cake. 
John Morgan You like food analogies. 
David Bell This group seems to like food 
Bill Winters Okay 
David Bell So I like the elemental approach and I think that would stand us in better stead and, 

frankly, if at the end of that process there’s a course adjustment, you got the basics. 
Bill Winters Got the building blocks. 
David Bell You got the building blocks.  Exactly. 
Bill Winters I agree. 
David Bell And we can… 
Ann Shortelle Something like this could be an appendix somewhere as part of your supporting.  

You know. 
John Morgan Process discussion. 
Ann Shortelle Process absolutely.   
Bill Winters But yeah but having gone through this what you end up with is a couple of metrics 

that keep repeating themselves which then become the main metrics.. 
John Morgan Thank goodness. 
Ann Shortelle Which is kind of where we, which is where we were going initially with production 

shifts and stream miles and acreages.  Exactly. 
Bill Winters I agree.  Okay.  So.  We still need to talk about what baseline condition we’re 

comparing this to.   
Unknown Now are you talkin about, John, the regulatory framework or are you talkin about 

the (unintelligible)? 
David Bell What was the last one? 
Bill Winters Yes. 
Unknown (unintelligible)  
Unknown Condition is alternative one (unintelligible) As far as the EIS is concerned.  
Unknown I, I’m just asking which one (unintelligible) A couple baselines out there. 
Bill Winters Don’t ask me. 
Unknown Well, no no… 
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Liz 
Edmundson 

I think the issue is whether baseline, or how you look at the baseline.  Like is there, 
what’s going on on the ground.  Is there (unintelligible) 

Josh Jenkins Yeah.  Because… 
Liz 
Edmundson 

(Unintelligible) the actual rule said. 

Josh Jenkins Yeah ,baseline conditions as I’ve, as we understood has always been what’s going 
on.  

Liz 
Edmundson 

Does it include a agency action etcetera. 

Unknown I thought we said this morning that it had to be based on what the regulation said. 
John Morgan I’ll jump in here seeing I put that memo out and what changing from a statutory 

(unintelligible) that I that I followed then (unintelligible) start some discussions.  Is 
that we saw (unintelligible) said 2008 was going to be a fixed production and we’re 
going to maintain that BTU level throughout all alternatives as a steady state.  As 
this evolved we suddenly looked at the RIA side.  RIA required a net present value 
of the proposed rule.  Well net present value has to have a dynamic nature to it 
otherwise you don’t end up with an answer.  So, that’s the rate of change you’re 
trying to obtain at the time you’re trying to quantify the net present value.  The 
preferred benefits in the, in the impacts.  Also, I think in some ways the public 
comment (unintelligible) got over the (unintelligible) information has already been 
helpful to us.  Because it’s shown you where people are gonna try and attack the 
rule and what the hot button issues are.  I think that when we look at what was going 
to happen anyway with the trends in industry.  When you look back over the last 20 
years and you see the shift going from Appalachia to the West anywhere, that’s a 
trend which is been occurring. Nobody (unintelligible) the NMA or West Virginia 
DEP can argue this is a trend that’s been occurring.  So, then I started looking at 
where the EIA’s coming down to on the projections.  Trying to find us some 
political cover. But, a number of agencies have done something that’s got a definite 
respective model which is being proven.  Which is being used in the public domain 
for a long period of time.  Why don’t we try to piggy back on what other people 
have already done?  So that’s what the idea of saying well we understand what’s 
happened historically.  Our opinion is probably is nowhere near as valid as the 
opinion of  EIA as to what’s going forward so that’s (unintelligible) what they’re 
saying.  And here.  This is a the graph of, I’ll pass it around if you want to,  what 
EIA is showing as coal production is going to be doing through 2035 which is you 
know pretty much Appalachia’s is gonna fall off the cliff of the next couple of years 
down to 300 million tons and you’re gonna see that turned over all production due 
to increases in Wyoming.  So.  That’s steady state that’s what EIA is saying is 
happening and theirs is based on Clean Water Act.  Clean Air Act.  All the current 
regulatory requirement and this was done the 12th of December 12th or 11th of 
December 2010.  So it already includes everything that’s been going on.  So that 
gets us past hypothetically what’s stream buffer zone going to be doing.  What’s 
Clean Water Act goin to be doing? 

Bill Winters Yes. 
John Morgan And so that gets that noise out of the way.  What (unintelligible) peaks on that are 

the numbers which we put in there.  The effects of the stream buffer zone.  So we 
actually predicted the coal production in Appalachia would be higher that the EIA 
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says it’s going to be so.  Randy Huffman is having a apoplectic fit over coal 
production that we project is going to happen in Appalachia.  (Unintelligible) an 
even bigger argument from EIA.  Cause that shows there’s going to be less coal.   

David Bell John. 
Bill Winters  (unintelligible) I wanna I wanna emphasize the the very point that you made that 

this is not you guys comin up with the production in your estimates absent some 
quantitative supply demand model.  That’s already done for ya. 

John Morgan Exactly. 
Bill Winters So (unintelligible) 
John Morgan Now we’re gonna say how will that trend be modified of (unintelligible) 
Bill Winters What’s the delta. 
John Morgan And then, and that but we’re going for delta off a work that’s already done by a 

respected agency.   
Bill Winters We already done baseline so to speak. 
David Bell Does?  Does OSM acknowledge that EIA is credible? 
Bill Winters We’ll get to that later, Dave. 
David Bell No actually that’s a good.  The reason why I asked the question is in part because of 

that response.  Because the result of this analysis is going to show what, John?  
What do we think.  You know, just think out a little bit.  Is it gonna be different 
from what we concluded and that got probably the folks up the street all up in a 
tizzy?  Uh.  You know, the the reduction in jobs and all of that kind of business.   

Diane 
Shawley 

Where’s the reduction in job number come from? 

John Morgan We’ve took the EIA productivity data  and applied it (unintelligible).  It’s all the 
EIA data.  The same way that.. 

Josh Jenkins (unintelligible) EIA it was just a simple 
David Bell So now it’ll be attributed to EIA and the agency will be locked in to you know that 

sort of .. 
Diane 
Shawley 

Was there any was there any discussion, I don’t remember, um, um, well, the, it’s 
the of the job losses associated with loss of production nation-wide  or fewer jobs 
with production shifts you have fewer jobs because it’s, it doesn’t require as many 
employees to mine out West.  What about the additional professional jobs that are 
required to meet the baseline? To do the sampling to do the those kinds of analyses 
and … 

John Morgan I think that could be something to add to the it wasn’t the report. 
Diane 
Shawley 

Yeah. 

John Morgan But that the other point is I think that we took a snapshot of a certain productivity 
number but if you also look at EIA’s productivity trends, you’ll find that the shifting 
more to underground mining you’re gonna get actually probably more jobs coming 
in to also.. 

Diane 
Shawley 

That’s the environmentalist argument that that um surface mining techniques are, 
there’s a bigger profit margin for the companies.  It’s easier and it’s not the big you 
know if, if employment is the issue forcing to underground methods is, it may be 
more expensive ultimately but as far as jobs and environmental protection it may be 
a plus. 
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John Morgan I, but I think that all those statistics… 
Diane 
Shawley 

 (unintelligible) 

John Morgan (Unintelligible) including trends in productivity.  
Diane 
Shawley 

Yeah. 

John Morgan Western productivity is declining because the easy reserves on the outcrop in the 
Powder River Basin are being mined out. So you’re finding that’s already peaked 
about four years ago. So, I think that if you go back and cull some of the EIA data, 
it’s going to provide a much stronger argument for the, this EIS. And again, if we 
always use the credit back to EIA, it’s not we’re not making an assumption except 
as Bill says of the delta which we feel that we, we might be accelerating certain 
things happening,  but even that delta which might, I say, occur in 2020 would have 
happened anyway five years later due to what the EIA’s saying. 

Bill Winters Because of the trend of (unintelligible). 
John Morgan Trend of (unintelligible). 
Unknown The a.  A couple things.  I mean as far as using the EIA data.  You know, I’ve used 

it for years when I was with the state I would always rely on their data and would 
(unintelligible) and I think one of the comments early on the first time we saw this 
analysis was that there’s already a dramatic shift predicted.  You know in 
Appalachian production and so we should be, that should be reflected in in whatever 
analysis we do.  (unintelligible) So I think  (unintelligible). That coal production.  
Shifts that were projected (unintelligible) rule would according to the model 
(unintelligible) job losses. But I think that as we go through this exercise.  We don’t 
know exactly what that’s gonna like until we do this. 

John Morgan Right. 
Unknown And so that may change and therefore the job scenario may also change. So 

(unintelligible)  
Bill Winters We need to bring (unintelligible) the coal production thing (unintelligible) 
John Morgan (unintelligible) My point.  Based on the comments you had and the focus which has 

been on those comments.  Both from decreased in production and employment 
levels.  It gives the chance to say we’ve heard these comments.  We understand the 
concerns people have about the approach we used.  We’ve gone back and we looked 
at it.  We feel the that the dynamic approach using IA, EIA gives us a fresh look.  
This what it shows.  So.  It’s not tweaking what we’ve already done to get a 
different answer. 

Bill Winters I … 
John Morgan It’s using something different. 
Bill Winters And I think that I mean I,  I…  
John Morgan (Unintelligible) way out of the box here. 
Bill Winters We got we got I, I’m tellin ya.  We got beat up a lot by that.  I mean a lot. 
Diane 
Shawley 

I think they know. 

David Bell Well I think it’s very important that it not be tweaking…  
Diane 
Shawley 

Right. 
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David Bell …using the same methodology… 
Diane 
Shawley 

Yeah. 

David Bell Because then it looks like you’re cooking the books. 
Diane 
Shawley 

Right 

Paul Ehret I think.  I think the only the only other thing that you, I think you’ve gotta look at 
though is, is that if we’re using a EIA’s projections, which don’t have anything to 
do with SMCRA rules.  Just other things.  I think then there’s gonna be the question 
is, all right, does that accelerate the thing?  Based on the rules.  In other words, 
you’ve gotta you’ve gotta a rate of decline in Appalachia that’s like this. 

Bill Winters When we go…  
Paul Ehret Is?  Pardon me?   
Bill Winters When we when we go through this that’s the question we’ll answer. 
Unknown Yeah.  We’ll 
Bill Winters But, we won’t know that till we get there. 
Unknown Right. (unintelligible) 
Paul Ehret Well.  Yeah.  I, I understand that.  But I was gonna say is, is, is, is that that, that, the 

I wanna make sure that that detail didn’t didn’t get lost out and we’re just gonna use 
see we’re already in the declines so you know what difference does it make?   

Various (unintelligible) 
Bill Winters But see, I think that needs to be explained. 
John Maxwell (unintelligible) Why does it decline in Appalachia until about 2014, then it’s a 

straight line pretty much. 
Unknown Yeah. 
John Maxwell But then there is a still acceleration in the West.  So… 
John Morgan And that’s why the overall energy model’s so,  you need to put that in context and 

say what GDP is doing and overall economic growth and then the way that coal 
production is being muted because of gas is replacing about 40 million tons of coal.  
Four million tons of coal. 

Bill Winters Okay.  Here’s a question for you John.  Does that model your you guys’s 
assumption that the BTUs are going to be in equilibrium. 

John Morgan No. 
Bill Winters How does that assumption jive with that analysis? 
John Morgan It doesn’t. It’s a dynamic, this is saying the overall  EIA model which is looking at 

the future economy is showing as the growth. 
Bill Winters Okay. 
John Morgan And it’s also showing the coal percentage decreases by a couple of percentage 

points. 
Bill Winters Off setting (unintelligible) 
John Morgan By gas. 
Liz 
Edmundson 

Yeah and (unintelligible)  

Bill Winters I think that needs  
Liz 
Edmundson 

(unintelligible) five or whatever (unintelligible) 
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Bill Winters We need to, we need we need to talk about that.  (Unintelligible) we need to talk 
about it because that was one of the things that was brought up to say well what 
impact is the not methane, natural gas?  Some (unintelligible) some electric 
generation’s switching to natural gas.  Some of them aren’t. 

John Morgan And that is in this model.  Because I highlighted that in the particular  issue. 
Bill Winters Because I, I think that’s the other reason why (unintelligible). 
Liz 
Edmundson 

(Unintelligible) part of the overall energy (unintelligible). 

Bill Winters Okay. 
Liz 
Edmundson 

(unintelligible) 

Bill Winters Okay. 
John Morgan And it’s the most recent model that’s out there.  I mean if you go back to people like 

Hill and Associates or (unintelligible) McKenzie.  I mean that they haven’t got the 
more recent model in the whole country. 

Unknown Now that answers my original question to you is that.  The baseline we’re talking 
about is is for coal production and and how this might change that those numbers if 
if at all. As we go through this analysis of looking at the changes in benefits and 
impacts, we’re actually looking at, from if, if there’s gonna be anything, it’s from 
that baseline but it’s also a result of from a regulatory standpoint from the 2008 
regulation. In other words the changes in the regulations from our in our old current 
regulations, okay, how that regulation changes that and the impact on the baseline of 
production. 

John Morgan We are saying that the 2008 stream buffer zone rule is already built in. 
Bill Winters It’s already incorporated. 
John Maxwell It doesn’t (unintelligible) 
Various (unintelligible) 
Unknown I understand that.  I understand that. 
John Morgan It’s a look at the delta (unintelligible) 
Unknown Going.  Yeah going from there to this over time.  How does that, if at all, 

(unintelligible)  
Bill Winters That’s the analysis that’s gonna be done. 
Unknown I, I’m this, sayin so I understand that you got what I’m talkin about. 
John Morgan And I think the other point is that Ann and ECSI (unintelligible) more production 

(unintelligible) you’ve got problems on rail constraints. But if you show that the 
delta what you’re adding to Powder River Basin doesn’t exceed what the EIA 
already projected.  Or maybe it’s five years later.  There’s not a real constraint 
because it’s already been projected by (unintelligible). 

Bill Winters But you understand that just making those two sentences that demonstrates the 
reason we considered that.  And it was one of those things that we have really have 
been beat up over.  And they considered what?  They considered what?  Well.  
We’re done! 

 (31:17) End of recording. 
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Unknown (unintelligible) 
Bill Winters Transportation’s one of the things I picked up on and I asked you the question if 

that document is shipped out West looks great yeah, I get it, is the transportation 
network even possible to do that?  Cause if it’s not then it kind of a red herring 
and just sayin the assumption then becomes invalid.  Any of, the more detail we 
can provide of those global type features at least demonstrates that you guys 
have considered it.  Good.  That’s the goal. 

David Bell And, John, there is still the possibility that it will demonstrate a reduction in the 
number of jobs?   

John Morgan Possibly, yes. 
David Bell Okay.  Likely?   
John Morgan I don’t think it’s going to be that great because I think the impacts we’re gonna 

end up are probably going to be slightly more muted by going through this 
analysis.  And… 

David Bell Well the benefits is I mean that, that can help ameliorate the impact. 
John Morgan But I, I don’t think… 
David Bell Impact of, you know, somebody losing their job.  But… 
John Morgan If, if, if you take that type of shift in Appalachia which is already projected.  The 

delta production shift that we were looking before is not going to be as 
significant.  Because it will already have been taken care of. 

David Bell At least a part of it is already accounted, or taken into account.  
Bill Winters Yes.  And that was one of the big complaints that we got.   
David Bell Yeah. 
Bill Winters Plus the other things is, is I think by going through this exercise that going 

through this painstaking rule I think that there are probably some tweaks that 
need to be made to the production shift understanding that will also mute, as 
John said, mute some of the ultimate impact. 

John Morgan I think the biggest difference is going to be, David, that the trends in 
productivity are going, trending downwards.  As I said they have been since 
2006, 2007.   

Bill Winters In Appalachia. 
John Morgan No.  In Wyoming and Montana.  So what’s going to happen is even if you get 

the production shift.  Your employment level going to be growing faster out 
West than it would have been under the extrapolating 2008 rule.  Because the 
productivity is decreasing. And then if you get the additional production shift in 
Appalachia to more underground, which we’re saying, then we’re going to have 
more employment in in central Appalachia. 

David Bell I, I’m asking… 
John Morgan (Unintelligible) dynamic, you’re getting, you can now count those changes in 

productivity. Where from the static before we could only use 2008 productivity 
David Bell And guess. 
John Morgan Yeah. 
Various (unintelligible) 
Bill Winters (Unintelligible) guess getting us in trouble. 
David Bell Right.  And the reason why I asked the question is because it may not scratch the 

itch of some of the folks down Pennsylvania Avenue and we just wanna be up 
front about that. But, it will be intellectually supportable. 

Diane Shawley That’s, that’s it.  That’s it. Because our job is to is to do the analysis as best we 
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can so that when people pick it apart it doesn’t crumble. 
David Bell Right. 
Diane Shawley Okay.  And then people will make decisions and it may be political decisions or 

or whatever which is not our job, thank goodness.  But our job is to make sure 
that when they put through this thing that it all holds together.  And that’s what 
we didn’t have before.  So, if it it you know the job number is what it is and 
we’ve gone through this rigor and the analysis then that’s it and you know… 

David Bell Sounds like this is a no brainer. 
Diane Shawley Those who are gonna make the decision will make it. 
Various (unintelligible) 
Diane Shawley Where’s the no brainer? 
David Bell Go for it.  You should go for it. 
Diane Shawley Yes. 
David Bell I mean we should do it this way.  It it sounds to me like it gives gives the 

agency… 
Diane Shawley Yes 
David Bell The the technical rigor and intellectual honesty that needs to be associated with 

this.  Of course what’s the impact Josh?  I mean that does mean redoing stuff. 
So… 

Josh Jenkins (unintelligible) 
David Bell That’s that shoe. 
Josh Jenkins A lot of what we’ve talked about.  Most of what we’ve talked about today is that 

is a redo. 
David Bell So part of our plan is to articulate what the impact on the changing to this, this 

methodology and change in baseline is?  I, I’m asking that. 
Diane Shawley Yes.  That’s, that’s not a judgment we can make.  That something you guys need 

to discuss and determine how you want to go forward.  But, so we’re giving you, 
we’re trying to facilitate this discussion so we understand where we are.  What 
we’ve got.  What we’ve got now and what we would like to see is an end 
product. 

David Bell Okay. 
Diane Shawley That we think will be a good good good product. 
David Bell One of the other options for baseline just so we can talk about it and dismiss it, 

was to average two to three years.  Because I heard very clearly from your 
comments from the cure notice comments that the 2008 data in and by itself is 
unacceptable.  And I think we all kind of now see why.   So the other option was 
the the one put on the table, with your with your paper averaging years.  That 
sounds to me like it also doesn’t fully address the dynamic nature and the all-
inclusive nature of the EIA approach provides. 

Bill Winters I would agree with that statement.  It it’s not as inclusive as the dynamic thing 
that John’s put on the table.  

David Bell So also then…  
John Morgan One of the biggest things here it doesn’t affect the 2008 recession.  And it 

doesn’t address the change in the dynamics and the gas market (unintelligible) 
and BTUs, which the two big things which have been driving the change. 

David Bell And so as we put this this plan moving forward together, it seems to me that 
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because of the way the the paper trail is thus far we need to take into account 
those, each of those four approaches in reaching the conclusion that the EIA 
approach provides the most defensible, per coal production number and estimate 
of… 

Bill Winters Can we use a different word?  Can we not use defensible?  Can we say a better 
foundation?   

David Bell Okay.  That’s that’s fine.  That’s good. But, I’m, I’m, I’m sort of creating my 
argument’s so that it’s an argument you can carry forward.  You shouldn’t help 
us carry the water. 

Josh Jenkins A supportable foundation. 
John Morgan And this all goes into new section 4.1 or 4.zero which is the methodology.  
David Bell Yes. 
John Morgan So this is discussed up front before you start talking about each of the 

alternatives.   
Bill Winters Yes. That sets the stage for discussion of (unintelligible) 
Diane Shawley Will this replace the elicitation, expert elicitation? 
John Morgan Un from EIA now, so they’re our experts. 
Diane Shawley Okay.  Okay.  Good.  There were a couple places in the methodology where 

there was a discussion of well, if we have more time and more money we 
would’ve done this.  Do you remember that?  In several paragraphs?  I don’t 
think that’s appropriate to put in our methodology.  I mean it may have been the 
case, but, I mean, it’s basically saying sorry you know… 

Various (unintelligible) 
Diane Shawley (Unintelligible) we were you know we coulda done more but, and anyway.  

There were I think there were like two or three paragraphs where that showed 
up.  And another paragraph another reference was we were getting a lot to the 
industry but OSM not us not to ask industry.  So we didn’t.  Something 
(unintelligible) just you probably know that paragraph. But, so, I don’t know if 
this new approach cures those bad choice of words.  Addresses those comments. 

David Bell I just got it.  Sorry. 
Various (unintelligible) 
Unknown I was writing I guess. 
John Maxwell I, I don’t think that…  
John Morgan I think, I think that section gets taken out and is replaced totally. 
Jose Sosa That will be taken out.  Actually I didn’t review the, the, the draft as as a whole 

because these guys are the experts but even, even if I were to have taken it, you 
know, any report that’s, that’s, that’s their report for anybody to put in a report 
like, client hired me to do this but guess what they, they didn’t pay me enough 
me to to do that so… 

Bill Winters (Unintelligible) analysis. 
Jose Sosa And that’s, that’s a and I apologize.  
John Morgan There you go, half a building. 
Jose Sosa Right. I only built you half a building.  I left the kitchen out because I ran out of 

money.  Right (unintelligible) 
Various (unintelligible)  
Jose Sosa We (unintelligible) actually put that in our report. 
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David Bell I actually thought it’d been removed so, I don’t know.  Cause when we, we cut 
we each of each of the contractors gave us the methodology as part of their 
sections and we pulled that, extracted that and when we extracted that…. 

Various (unintelligible) 
Bill Winters Can I, okay.  Can I throw something very tempting on the table? 
Unknown (Unintelligible) does it have anything to do with beer? 
Bill Winters I, I feel better about walking through here.  I think we all have the sense of at 

least the pressures that we were under. We understand the pressures you guys 
were under.  I think we’ve under, we’ve identified the gaps.  We conceptually 
talked (unintelligible) we’ve talked about a way forward.  I think we’re kinda 
jellin to that.  What would happen if tomorrow we started that process?   

Jose Sosa I say yes. 
Diane Shawley We could work through at least one of those together and just see how far we 

get. 
Bill Winters Well if you wanted to, we could start here being we’ve already got a runnin start 

on this one. 
Diane Shawley Well I, I think we should start a 2008 one.  The status quo.  Or no, that’s not a 

good one. 
Lois U. (unintelligible) I don’t know why (unintelligible) would have to do that one.  

Wouldn’t that be covered under Chapter 3? 
Bill Winters Yeah. 
Lois U. (Unintelligible) so we wouldn’t (unintelligible) be interesting to do the most 

restrictive. 
Unknown Let’s do two 
Unknown Two? 
Lois U. Yeah, the most restrictive. 
Bill Winters Yeah. Cause two might not take very long.  (unintelligible)  
Various (unintelligible)  
Josh Jenkins (unintelligible) Keep the low hanging fruit now. 
Various (unintelligible) 
Bill Winters But, but (unintelligible) plus walking through one of those (unintelligible) 

establish how we should attack this which could be back to Lois’ approach, but 
also helps us understand what we may need to do if we meet again. 

John Maxwell (unintelligible) number two (unintelligible) 
Diane Shawley That’s my thinking too 
Various (unintelligible)  
Jose Sosa I’m goin by your agenda.  (unintelligible)  
Various (unintelligible) 
Lois U. Before we start and (unintelligible) new stuff.  Can we talk about if we can the 

costs?  The baseline conditions.  The costs.  Appendix L.  Can we sort of bring, 
work through that and see what we’re gonna do?  Is that a good way to end 
today?  We could finish that part of it up?   

Bill Winters Well… 
Lois U. That’s gonna happen on… 
David Bell (unintelligible) That’s RIA, right. 
Various (unintelligible)  
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Lois U. Yeah.  You know Well It’s got the same dates right?  The 23rd.  So we need to 
kinda figure out where we are with that. 

Unknown Yes. 
Unknown Well wouldn’t that information (unintelligible) in the EIS?   
Bill Winters How’re we gonna marry the two so that (unintelligible)  
Various (unintelligible)  
Unknown Even though it might (unintelligible) RIA, it’s it’s gonna be (unintelligible) in 

the EIS and backs the EIS.  
David Bell This this kinda gets us to the discussion of whether or not the EIS has to have a, 

a cost benefit analysis or more, more specifically the nature of any cost benefit 
analysis that’s in the EIS.  Right?  If it does not and should not be a monetized 
cost benefit analysis, which the RIA is designed to take on. The other thing in 
and and I we talked about this before but it just for the benefit of those who 
weren’t there the RIA is not analyzing all five alternatives or all four of the 
alternatives under consideration.  So it’s only doing two of the five or two of the 
four which leaves you, if you try to translate that into the, bring that into the EIS 
with unbalanced analysis.  So the CEQ regulations require that you do or that 
you, you refer to a cost benefit analysis if it is out there.  Okay?  You can just 
reference it.  You can append it, but you need not incorporate into the EIS itself.  
In fact it goes one step further and says where there are important qualitative 
considerations, you should not monetize it.  And I think the rationale behind that 
is because it would tend to raise above quality considerations to dollars.  And, 
and NEPA is necessarily about dollars. So enough to leave the monetized values 
to that other document and let it be used for that other purpose that is the 
regulatory a, a act and you know all of that stuff that says what’s the cost of this 
rule gonna a be? 

Bill Winters (Unintelligible) flexibility and the whole thing. 
David Bell Yeah.  The all that stuff.  And leave for the EIS sort of the, the qualitative 

analysis.  The benefit adverse impact analysis.  For the EIS.  So there is a 
relationship between L and what information we might want to pull into the EIS 
but I don’t.  But, I think you can make those judgments without necessarily 
getting it down to the last dollar and cent. 

Josh Jenkins I agree.   
David Bell So… 
Josh Jenkins I agree. (unintelligible)  But, but they need to be consistent. 
David Bell Absolutely. 
Josh Jenkins Un be consistent throughout. As, as we’re all aware and and we’ve got the same 

timeline in the cure that EIS does.  
David Bell In the cure and I’m not I’m just suggesting to these folks that, that, that linkage 

is artificial. 
Josh Jenkins So Yeah but you… 
David Bell (Unintelligible) may not be. 
Josh Jenkins So you’re proposing that the cost benefits analysis that really shouldn’t be given 

any issue be woven into the fabric of the EIS like this as opposed to calling 
anything out referencing anything or should just reference like (unintelligible) 
RIA. 
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David Bell It could, at stage, at the process where we are it can reference it.  You know.  
The detailed cost benefit analysis said and done in a separate regulatory impact 
analysis blank where we fill in just before publication and a whatever the date is. 
The, the cost reference to it because the RIA is gonna be on its only little 
separate path with the rule.  Lord knows how long that’ll take while they sort 
things out and a, but it doesn’t need to necessarily, it’s connected to the rule.  
Not the EIS necessarily.   

Bill Winters As long as, here’s the but that I keep bringin up.  As long as the fundamental 
understanding of the assumptions are the same in both documents.   

David Bell And we’re finally getting to that. 
Bill Winters I was not convinced that they were in the RIA Chapter 4.  That’s why I keep 

bringing it up and bein a pain the but because as long as that’s the case we, we 
agree. 

David Bell Yep. 
Bill Winters But that hadn’t that wasn’t the case. 
David Bell And we’re, I think this process that we’ve just discussed today will get us there 

absolutely. 
Bill Winters Because you still got to monetize some things in the RIA. 
Josh Jenkins Yes. 
Bill Winters And and that’s the first thing.  The second thing in order to send a rule package 

forward we had to have an RIA.  
David Bell Yeah. That’s right. 
Bill Winters Okay. 
David Bell See.  So that RIA really is tied to that, but we’re gonna we’re not unmindful of it 

and we know it’s gotta be consistent and, and otherwise, what’s the point? 
Bill Winters Right. 
David Bell What’s the point of the RI EIS? It’s supposed to take that into account so.   
Bill Winters Yeah and you did regulatory impact analysis (unintelligible)  
David Bell And you ignored it? 
Bill Winters Un instead of conditions. Okay.  Perfect.   
John Morgan But then also I think it’s important if we’ve not made a decision to look at a coal 

production forecast which is based on the EIA data that has to be a fundamental 
part of the RIA as well. 

Unknown Yeah. 
Josh Jenkins Absolutely. It’s it’s a foundation of both. 
Jose Sosa (Unintelligible) that’s what he’s saying. 
John Morgan But, but, you know the RIA has required at the moment almost you can’t do 

anything to that until we’ve got some of these new founded assumptions. 
Bill Winters But, we’ve walked through this. 
Josh Jenkins Back, back so it’s it’s you know take two steps this way take another step this 

way and then we can all move together in one big waltz. 
Bill Winters (unintelligible) that’s just my gut feelin that we had to go through this process in 

order to get to what you needed but in order to get what you needed we had to 
fix Chapter 4 in relation to 3. 

Various (unintelligible) 
Josh Jenkins Well no and that’s, you know, I think we all understood that.  It’s, it’s just like 
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here’s the deadline for this and here’s the deadline for that but I need something 
out of that before I can get this and I’m struggling. 

Ann Shortelle That’s been the whole, that’s been the whole year of our lives here. 
Various (unintelligible) 
Josh Jenkins In the meanwhile I wanna go on vacation someday. So that’s my problem. 
Various (unintelligible) 
Lois U. Getting back to my original question is the cost that John put together will they 

get an is that already been defined that they’re gonna get relooked at and... 
Bill Winters Well that’s what I’m going to say. 
John Morgan My political answer is that the cost of the Appendix L were a placeholder for the 

strat structure. Or where of.  As the detail we’ve gone through here for Chapter 4 
for both Alternative (unintelligible) Alternative 5 get more focused and clarified.  
Then the cost individual costs and benefits in Appendix L can get revised.  We 
know that the acreages are changed.  We know the stream density has changed. I 
mean because we’ve actually got real numbers now. Having gone through the 
EIS process. 

Unknown It kind of goes glove in hand 
Bill Winters Yeah it does. 
John Morgan So Appendix L has to be totally revised.  I don’t think the logic is inconsistent 

with going forward, but I do think the numbers have to be validated and made 
sure they’re totally consistent with what we have in EIS.   

Various (unintelligible) 
Jose Sosa (Unintelligible) we actually putting the RIA the logic place where it should have 

been in the to start with.  Finish the EIS, or get the basics of the EIS and then 
work the RIA.  So… 

Bill Winters Don’t you have an RIA crystal ball, Doug?  
Doug Mynear I, I… 
Unknown It’s cracked… 
Josh Jenkins I, I thought I’d I thought I’d had that another time…  
Various (unintelligible) 
John Maxwell (unintelligible) bowling alley and (unintelligible) 
John Morgan I think the only part of the RIA which can be done is this existing condition 

because that is described in the industry which I think you know that part but 
anything prospective about the rule can’t be done until (unintelligible). 

Bill Winters Do we need to walk through this? 
John Morgan Yeah. 
Bill Winters Good, we all agree with that? 
 So there is some benefit for doing Number 2 alternative first because that’s in 

the RIA. You’ve already got most of Alternative 5. 
John Maxwell And Alternative 2 will help us flesh out all the environmental benefits.  Where 

some of the others won’t. 
Lois U. Right. And then then… 
David Bell Cause it should the greatest number... 
John Maxwell Right. 
David Bell And breadth and all that. 
Lois U. And then we do this… 
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Diane Shawley I’m, I’m sorry I’ve been looking at my blackberry that I have been asking to 
comment on a document and the comments were due at by 3:30 and these things 
are flying back and forth and so it’s my pet peeve when people sit in meetings 
and look at their blackberries. Especially with the importance of this meeting.  
So I apologize.  If it weren’t for coming from pretty high up in the department, I 
wouldn’t, I would be paying attention.  It also has a lot to do with what we’re 
doing today.  So… 

Bill Winters Well the penalty is you have to buy beers for everybody. 
Diane Shawley All right.  I’ll do that. 
Various (unintelligible)  
John Morgan Before we finish today.  I think, I mean, I know this is sort of the elephant in the 

room, but we talked through a process which I think is a very valid process.  
And I think those (unintelligible) see any shortcuts around building these 
benefits (unintelligible) each of the alternatives and really understanding those 
key points and how we can then translate it into a text and the summary tables.  
However, you know, I know you cannot talk about the cure, that’s  the way you 
opened up the meeting today, but we’ve also got to (unintelligible) somehow 
there’s going to be a time line which we all think we can live with to do all this 
work which leads into the RIA.  Because from my perspective, I (unintelligible) 
anything on the RIA cause I thought (unintelligible) the 23d.  I mean I know that 
I can’t (unintelligible) so why, why, why would I we agree to do something 
which is impossible?   So.  I think we really need to talk about schedules and 
how this could work.  Because as, as Lois says, this isn’t a process which going 
to happen in a couple of hours.  If it was, we’d probably already have done it. 

Josh Jenkins We’ve got about 240 hours left. 
Various (unintelligible) 
Diane Shawley We can’t talk about.  Yeah.  I mean we really can’t talk about schedule.  What 

we what we can do is go back and talk about the discussions and the substance.   
Josh Jenkins I, I (unintelligible) John.  I think. I think we have to talk about schedule. 
Various (unintelligible) 
Josh Jenkins As part of the cure. As part of the cure. 
Jose Sosa (Unintelligible) and present it to these folks.  You know.  And you guys 

probably ambassadors in the you know those folks, folks for  
John Maxwell If we come up with a plan, we have to be able to identify what it’ll take to do it 

and that’s a lot of that’s time.  So… 
Josh Jenkins And then that’s all we can do.  Let’s just be be brutally honest.  And just that’s 

where the cards are on the table. 
Paul Ehret I, I, I would suppose that if, if, if I can in that, it would it, you guys have to write 

a response on the on the cure as it were. And, there there appears to be a 
consensus on the methodology of how to how to do that.  The missing element 
of it is is that that there’s not hypothetically speaking enough time to do it.  So 
you would then propose say here’s the method we’ve agreed upon but we think 
as the contractor this is the time that we need to be able to to provide that cure.  
We can’t cure the patient in two weeks.  We need whatever that is.  If he’s sicker 
than it takes to cure in two weeks.  Yeah.  I mean that’s hypothetically is that 
what we’re talkin about.  That’s, that’s, that’s their burden on that now? 
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Diane Shawley Yeah. I think that’s what they’re talking about. 
Paul Ehret Okay. 
Diane Shawley Yeah.  I think that’s what they’re talkin about and that’s gonna be you know a 

judgment for them.  But that’s really it.  And I think what, what what we will say 
is in our discussions, we think this is the right approach and it’s the right 
approach but it’s different from what we’ve got now and, I, a, you know.  That’s 
about really all we and I’m sure we’ll be asked a lot of questions.   

Josh Jenkins And so if we get terminated for the fall.  At least you got a good approach 
moving forward. 

John Morgan I, I want to make sure though before we leave tomorrow that what we’ve talked 
about is the process is something which we can all agree on the key 
(unintelligible) points.  How we’re gonna move forward and that you concur 
with it so if you’re telling the story to people you’re talking to in headquarters 
and we’re talking internally that we’re actually still working up the same page. 

Diane Shawley Absolutely. 
John Morgan So we might need to try and at least form (unintelligible)  
Various (unintelligible) 
Bill Winters Are you guys proposing to do that before tomorrow? 
Various (unintelligible) 
Jose Sosa Well we can we were gonna even try to get together although Steve we were 

going try to get the ECSI… 
Josh Jenkins Yeah he’s gonna be back later. He said he had to step out for two or three 

hours… 
Jose Sosa Un, you know, a couple of hours tonight at the hotel and huddle up and start 

thinking about some of these ideas and and how do we put up a working plan 
(unintelligible). 

John Morgan Just to make sure you see so we make sure that we we still think we’re in 
agreement. 

Diane Shawley Right 
Bill Winters Well (unintelligible) we will be asked we will be asked some pertinent 

questions. 
Diane Shawley Right.  Well it, to the extent that you guys are working later.  If you if you have 

a question that comes up in your discussion you think you, we can help you 
respond to a question or whatever.  Call, call.  Shoot us an e-mail.  We’ll 
continue to be responsive on any of that so.  I think it would be good for you all 
to continue (unintelligible). 

Unknown Well, but since you’re buyin the beers later you ask us a question (unintelligible) 
Various (unintelligible) 
Bill Winters There should be no plans with crayons and napkins. Okay.  Now how we gonna 

a use the next hour?  Let’s start here.  Tomorrow we’re gonna start this for sure? 
Unknown For two right?   
Bill Winters How do we?  How do we start?  What do we wanna do for the next hour?  Is this 

the point where we break?  Or is this the point where we…  
Diane Shawley Do you want us to leave?  And let you guys have the time in here?   
Stephanie Varvell We can get in (unintelligible) I can stay and (unintelligible) this room open. 
Diane Shawley We’ll just meet (unintelligible) we’ll just meet.  Yeah.  You don’t 
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(unintelligible) 
Paul Ehret Well I think what may wouldn’t be a bad idea for for us to meet ourselves.  Just 

to … 
Stephanie Varvell We have another small conference room on the other side of the building. 
Diane Shawley Do you guys want to do that, you want to just stay put for a little while? 
Unknown Sure. 
David Bell Let me just ask a, a quick question.  We talked about a lot of stuff.  It it seems to 

me the, and and let me just sort of, the ideal thing would be to take the approach 
using the baseline data for Chapter 4; redo the analysis with the transitions and 
the summaries, and all of that in the alternatives.  Identify the benefits and 
adverse impacts the exercise we’re gonna do tomorrow.  Once we do all of that, 
I believe there’ll be an impact on Chapter 3 and we oughta take the time to fix it. 
I think there’ll be an impact on Chapter 2.  We oughta take the time to fix it.  
Are we, are we and are, if we propose as part of our path forward to do those 
things as a result of this discussion on Chapter 4, going to have your support as 
well?  For two for changes to two and three?  I guess that’s the question. 

Bill Winters What what is the question again? 
David Bell There are a number of changes. There are a number of changes that are 

necessary for this part for Chapter 4. Right? 
Bill Winters Yes. 
David Bell I think they have and tie back to two and three. 
Bill Winters Yeah 
David Bell We could leave two and three because they’re in the can.  And by all rights.  

They’re done.  They’re done. Comments we’ve received up to this point the 
agency have bought into em and approved em.  So they’re done. But I think our 
discussions today have illustrated the propriety the need for revisiting those 
things.  Those have schedule and perhaps cost implications.  And if we put that 
foreword in our response to the cure notice.  Are you going say well I don’t 
know what they’re talkin about because blah blah blah… 

Unknown (unintelligible) 
David Bell Or are you gonna say well… 
Diane Shawley Un we do know what you’re talking about because it came up today and we 

talked about it.  We talked about the fact that it all needs to hang together and all 
and it needs to be cohesive and so, we do I think we’re in agreement with 
everything that we talked about as, you know, what the issues were that need to 
be addressed in each of those chapters.  So. That’s the level of agreement that 
you’re looking for. You got it. 

Bill Winters I thought that at the beginning of the meeting (unintelligible) talkin about three. 
Bill Winters So can I (unintelligible) yell at you, Dave? (unintelligible) Eight hours later, 

we’re back to where I was at this morning. 
Various (unintelligible)  
Bill Winters Okay.  So. You want us to leave?   
Unknown You can (unintelligible) you’re welcome to stay. 
Bill Winters This is our house.  Why are we leavin? 
Various (unintelligible) 
 Let’s start the recording.  This is BPA. 
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 We know 
Stephanie Varvell When you guys are are are done or want us, we’re gonna be down all the way 

down at the end of the hall and to the right. 
Unknown (unintelligible)  
Diane Shawley This this is a question that we that, that you may be asked.   
Various (unintelligible) 
 (29:31) End of Recording 
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Abbreviation  Name  Affiliation 

BW  Bill Winters  OSM 

DS  Dianne Shawley  OSM 

SV  Stephanie Varvell  OSM 

LU  Louis U  OSM 

JC  Jeff Coker  OSM 

HP  Harry Paine  OSM 

PE  Paul Erhart  OSM 

JS  Jose Sosa  Polu Kai Services 

DB  Dave Bell  Plexus 
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JJ  Josh Jenkins  Mactec 

AS  Ann Shortelle  Mactec 

JMo  John Morgan  Morgan Worldwide 

LE  Liz Edmundson  Morgan Worldwide 

 

BW   

DB   

BW  OK so can we talk about, 

DW   

BW  Got into the weeds  That’s our take   The costs and benefits are something internal that we 
did.  They are not the gospel  I’d be curious about what you think   miscellaneous stuff  As it 
impacts areas of the   pulled off permit coordination.  Where we’re going now is the 10:45. 
We’ve already touched on that a little bit.  I understand that you guys do not have a new 
format.  What I’d like to do is talk about the format in general.  Three sets the stage for four.  
There’s metrics that appear in three that never appear again.  Probebly needs to have a lot 
more discussion.  We think it’s a little spotty.  The whole analysis discussion, one of the things 
that we go beat up on   The EIS looks like a cost to industry and there needs to be much 
greater discussion on benefits from the rule.  The possibility of doing a summary up front.  
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DB  Take the key    committed to doing that  using their suggestion as a go‐by.   

DS   

JMo   

BW   

JMo  Basically taking your outline approach 

BW  Summary of the elements 

JMo   

DB   

BW  Instead of us telling you  What I’m telling you now  Let’s identify issues  Conceptually  A lot of 
the EISs have a summary      

PE  What is the outline  The concept’s good but it’s a little too general 

DS  Did the solicitors, Tom and Cheryl,  
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John Craynon, OSM 
Brent Means OSM Hydrologist 
Paul Clark OSM Hydrologist 
Bob Singer, E & E  
Edmundo Laporte, Director of Mining ECSI 
Joe Zaluski, ECSI 
Jeff Baird, ECSI 
Doug Myneer, ECSI 
Dave Hartos, OSM worked on 2008 EIS 
Louis 
Brian Lowes, OSM 
Marcello Calle OSM 
Jeff Coker, OSM 
Paul Ehret, OSM 
Nancy Sloanhoffer, OSM 
Stephanie  Varvell, OSM 
Josh Jenkins, Mactec 
Ann Shortelle, Mactec 
Steve Gardner 
Liz Edmundson, Morgan 
John Morgan 
Randy Sosa, PKS 
Mike Stanwood, PKS 
John Maxwell, PKS 
Caroline Bari, PKS 

1. Introduction 

John Craynon is now 100% dedicated to EIS 

2. Review of Integrated Work Team Approach 

Try to develop process that’s not adversarial.  Begin a more collaborative effort between OSM 
and contractors.   

3. Review of last week’s discussion on metrics 

NEPA is specifically not based on cost.  We are considering costs in the production shifts.  
Should the EIS address why the analysis method was selected?  Insert a “bridge” at the 
beginning of chapter 4 explaining the selection of analysis method.  Selected method: production 
shift analysis.  Production fixed by BTUs. 
 
 



4. Review of last week’s discussion on Chapter 4 review 

Combine elements of rules or regions or resource areas; reduce flipping around the document; 
e.g. Alt 2 results in xx change in production which will affect the water-related resource areas as 
such (add analysis) 
 
4.0 general Discussion; assumptions; metrics, what  are the non-impacted resource areas; what 
elements are not impacted by the alternatives 
 
4.1 Alt 1: Discuss impacts on production; regional changes to resources 
 
4.2 Alt 2: Overall discussion of impacts on production; Discussion of regional changes to 
resources; impacts on streams, etc… 
 
Restructuring of Ch 3 to make it fit with Ch 4 after Ch 4 is written. 
 
No re-doing things multiple times.  Reorganize Ch 3 once.  By simplifying the outline it requires 
simplifying the narrative and analysis. 
 
Develop new Ch 4 outline format. 
 
 
 
 
 
 
Contract/Administration Issues 
 
Plan for SME work team meetings 
Begin work team meetings 
 
Water: Brent Means, Paul Clark, Bill Winters, Doug Mynear, Bob Singer 

Mining: John Craynon, John Morgan, Steve Gardner, Edmundo Laporte, Mike Stanwood 

Engineering landforming: Lois Uranowski, Marcello Calle, Liz Edmondson, Joe Zaluski 

Socioeconomics; Dave Hartos, Jeff Coker; Josh Jenkins 

Wildlife & stream restoration: Brian Loges, Paul Ehret, Ann Shortelle 

Misc resources and reveg: Jeff Coker, Paul Ehret, Josh Jenkins 

Tech PM issues (ch 4 outline) John Craynon, Dave Hartos, John Maxwell, Mike Stanwood 

 

  



 Ephemeral Intermittent Perennial 

Surface  Activities in or near streams (2008 
rule) requires to do something 

Activities in or near streams (2008 
rule) requires to do something 

Underground    

    

    

 

Team identifies metrics,  

Stream definition based on acreage and moving water 

ID roles & responsibilities 

PDEIS public meetings w/ rulemaking mtgs – OSM will advise either way 

 

Ch 4 – low, moderate, high, positive, negative will be used to quantify 

Mitigation: 2008 addressed by referencing current literature; for most of elements in rulemaking, 
there only pos impacts or remains as is (no adverse affect) 

 

Restrict use of word ‘mitigation’ because mitigation occurs after an adverse impact has occurred, 
OSM is trying to prevent destruction; avoid use in non-NEPA impact analysis 
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Various General conversation (unintelligible) 
John 
Craynon 

(3:27) Ok. We’re going to go ahead and get started so we can, we can make the 
most of (unintelligible). Appreciate everybody’s efforts yesterday. I think we had 
a very productive time and talked (unintelligible) agreement on that. We’re 
going to try to (unintelligible) our groups. And, as I mentioned yesterday, we’re 
going to have five groups going. So, we will split this room a little bit, we’ll use 
the break room, room on the second floor and a room on the third floor. So, that 
should give us five spaces. In here we’ll leave the water group, which  is Brent, 
Paul Clark, (unintelligible) Bob Singer and Ann Shortelle. And, I think the other 
group that I’ll put in here is small, it’s the wildlife and stream restoration group. 
Which is Brian Loges, (unintelligible) and Ann Shortelle. Ann can actually run 
from one end of the room to the other. Sit in the middle of the room, do 
something like that. Miscellaneous resources and reveg, which is Jeff, Paul, Eric 
and Josh Jenkins, have you guys go to the (unintelligible). And, (unintelligible) 
landforming group, Lois, Marcello, Liz Edmundson, and Joe Zaluski, you can 
have the break room. And the mining and coal resources which is myself, John 
Morgan, Steve Gardner, Edmundo and Mike Stanwood will go to the second 
(unintelligible). Ok? Now, is there any business we need to take care of here all 
togther. Yes John.  

John 
Maxwell 

(Unintelligible) try to find out what our actual  (unintelligible) and try to assign 
people who are going to be responsible for getting together. Maybe after our first 
breakout here, different groups can try to formulate what they need 
(unintelligible). 

John 
Craynon 

Ok.  

Steve 
Gardner 

John (unintelligible). 

John 
Craynon 

I think it, we also, (unintelligible). 

Steve 
Gardner 

One of the issues we talked about was chapter three comments and extending 
that date. I thought we had some talk about that yesterday.  

John 
Maxwell 

(unintelligible) Monday. 

John 
Craynon 

I, I’m not, are you talking about the reformed, I, I don’t know what date you’re 
actually talking (unintelligible). 

Steve 
Gardner 

We’re talking about the twenty fourth, is what I think (unintelligible) pushing 
that back. I think that’s a necessity right now.  

John 
Craynon 

I think that’s an internal decision. (unintelligible) And, and I’m fine with that. I 
mean, my big, my big issue is that chapters one, two and three can be fixed 
before we get the PDEIS. Before that, anything in my mind is a (unintelligible) 
movable date in order to get the best possible product. I think as we talked 
yesterday, there’re probably going to be some tweaks that we want to make in 
chapter three after chapter four’s finished. So, I don’t think anything’s hard and 
fast as far as I’m concerned. 

Mike 
Stanwood 

But there, we heard in the water discussion yesterday that there was some talk 
about specifics to chapter three. OSM has volunteered to coordinate that. 
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John 
Craynon 

Brent, Paul, do you guys want to speak to that? 

Brent Means Yeah, I think we hope to talk about it today more but, yeah, the plan right now, 
today we’d like to discuss with them is our idea of how to reorganize it and we 
will take a shot at reorganizing it. But, we want to make sure that they 
understand our approach so that when they’re doing chapter four. It doesn’t 
somehow conflict.  

John 
Craynon 

Ok. 

Brent Means So… 
Mike 
Stanwood 

That’s good. And, I think, yeah, you need to guide that process. And, I think 
we’re open to letting you do as much as you want to do as far as (unintelligible), 
and just remember, too, that we do have comments from OSM that, I’m not sure 
how those comments get integrated into a revised chapter three. (unintelligible)  

John 
Craynon 

The, the advantage there is, is that Brent really pulled together most of the 
comments on (unintelligible). 

Mike 
Stanwood 

(Unintelligible) no need to change.  

Brent Means Yeah. The first half for us (unintelligible) organization and then with the 
comments. Those comments are content oriented. 

Mike 
Stanwood 

Ok. That’s great. I think from the PKS, the contractor side, that is doable. So, I 
think about (unintelligible) today (unintelligible). 

Paul Clark We do envision from what we saw yesterday with the chapter four proposed 
outline how we’re thinking about reorganizing, it should dovetail or complement 
chapter four (unintelligible) outlines that were discussed yesterday.  

John 
Craynon 

Good. Alright. Anything else for the good of the cause before we go ahead and 
grab some coffee and break into our groups and (unintelligible) and get busy? 
Well, let’s do it. Anybody who I didn’t get your (unintelligible). Do you want to 
ride herd on the water folks? Ok. 

Various (9:30) General conversation as people rearrange. 
Brent Means (14:30) So, surface water was water. Geofluvial was basically water. Ok, we’ve 

got ecology here for water resources planning. Radionuclides, you guys are also 
radionuclides. Ok, good. So, we do have (unintelligible). 

Bob Singer Can we just call that chemical contaminants? 
Various (unintelligible) 
Brent Means Let me just ask you, why was there something called radionuclide? Where did 

that come from? (unintelligible) 
Caroline Bari The statement of work. 
Bob Singer Yeah that actually was in the, it was in the RFP that we bid on. (unintelligible) 
Brent Means So, OSM gave you (unintelligible) 
Caroline Bari A list of… 
Brent Means Ok. (Unintelligible). I mean, one other the thing I want to discuss is, I’m not sure 

if (unintelligible) contaminant transport is the appropriate title. 
Bob Singer But, if we combine the sections  (unintelligible). Right? 
Brent Means That’s true. But, I’m not sure, like, content on the radionuclide is even… 
Bob Singer Well, we don’t have any content. (unintelligible) 
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Brent Means Well, well there is a little (unintelligible). 
Bob Singer That could be left in (unintelligible). 
Brent Means Well, the reason how I know that that was given to you guys…. 
Bob Singer Most of the real crazy stuff, you don’t know us well enough to know if it’s crazy 

or not but, (unintelligible) came with the project. 
Brent Means Ok. 
Paul Clark So, I’m thinking what happened is like, had this RFP threw out a general outline 

for an EIS (unintelligible) bid on and just kind of kept on carrying through until 
somebody said no (unintelligible). 

Various (unintelligible) 
Brent Means Maxwell may know.  John, where’s the mining, mining section (unintelligible)? 
John 
Maxwell 

Second or third. (unintelligible) Probably second (unintelligible). 

Brent Means Well, I think the, so we got all day today. I think the first thing that might be 
worthwhile is us explaining what we’d like to all cover today (unintelligible) and 
you guys give us what you’d like to talk about. So we can have enough time, 
make sure we cover everything. I think from our side, what we’d really like to 
talk about is our rough vision of how chapter three should get reorganized and 
make it very clear so that in chapter four you guys get rolling down that path 
that, it’s somehow you’ll have a vision of how three is. So, it does have to flow 
like a book. And, so that’s one thing that we (unintelligible) discussed. 
(Unintelligible) getting chapter three reorganized and how we do that is real 
important to us. And that’s the, that’s the one primary thing that I would like to 
talk about. And then, secondly, (unintelligible) Paul mentioned that he would 
like (unintelligible) discuss the metrics that (unintelligible) used (unintelligible) 
water resources sections because ultimately metric drives the content. Meaning, 
if you’re going to be using, whatever, NPDES violations as the metric for 
something, I’m just making this up, well there better be descriptions of the 
number of NPDES permits in each of the regions or something. And so, some of 
these sections have very  clear metrics, to me any way. Other ones, they’re 
missing, I’m not really, and if they’re there, I’m just not sure what they’re going 
to be. So, that’s the second thing I’d like to probably discuss. But, but not 
necessarily before we (unintelligible) talk about chapter three. Paul, what did 
you need to… 

Various (unintelligible) 
Bob Singer I, I think we should develop a schedule, we can’t really start on section four until 

those metrics are (A) determined what they are and (unintelligible). So, we need 
to talk about a schedule for delivery of those things because it’s going to affect 
the other schedule. And, the other thing I want to talk about, doing an outline for 
section three is important and I’m with on that. We need to take that outline and  
then see how it’s going to affect the outline for section four.  

Unknown Right. 
Bob Singer And, and I think (unintelligible) I’d like to see if we can’t get some decisions 

made today about what we’re going to try to combine section four. What I mean 
by that is, we know, for example, that a lot of the regions are going to respond 
the same way for a given alternative. So, in section four, some of the regions 
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could be (unintelligible) based on (unintelligible) these water issues. So, we 
don’t need to have a (unintelligible) separate regional sections to look at the 
impacts of alternative two. No, alternative two’s a (unintelligible). Say, I can’t 
think of an example right now, but we should be able to collapse a bunch of the, 
a bunch of the regions for (unintelligible) some of the resource areas. So, I’d like 
to be able to develop an outline for section four that let’s us predetermine what’s 
(unintelligible). 

Brent Means Can you give me an example just so I (unintelligible) 
Bob Singer (unintelligible) like for water supply, for drinking water supply, it seems to me 

that the response in the northwest, Rocky Mountains, probably the Great Plains 
is all going to be pretty much the same. There will be more surface mining, 
maybe more deep mining. And, I think we can probably talk about those impacts 
together. We don’t need to regionalize them. That may not be the best example. 
But, if we make that decision now, it will let us get our, our (unintelligible) right. 

Brent Means Cause there aren’t that much of (unintelligible) inherent differences…. 
Bob Singer Between those regions. 
Brent Means The impact is what it is.  
Bob Singer The east will be different because (unintelligible). So, maybe we only have like, 

two regions to talk about (unintelligible). 
Brent Means (unintelligible) 
Bob Singer I don’t know if we’re going to be in a position to make those decisions today 

but… 
Doug 
Mynear 

Well, yeah, (unintelligible) because you don’t necessarily write down region 
one. (Unintelligible) this impact the same as region one. Region three same as… 
You can say regions one, two, and three all (unintelligible). So, I, I don’t know 
that we need to clarify, you know, how each of those (unintelligible) right at this 
point in time. Because you get into, you analyze the impacts (unintelligible). 

Paul Clark I agree with you. You know, I, and I think how the (unintelligible) talk about 
what the regulatory environment is. If we want to have a discussion about 
(unintelligible) that’s true for all the regions where you have some stuff at the 
beginning of the area  that, that are common to all regions. And then, like I say, 
as things are different, highlight the big differences.  

Bob Singer (Unintelligible) part of the problem, this is kind of an internal thing. We have 
staff working (unintelligible) in Colorado and we have staff working on it in our 
headquarters in the east. And, if we’re going to divide the section, I got to 
(unintelligible) 

Brent Means I mean, the schedule in part we have to do. I, I mean, that’s a good point. There’s 
(unintelligible) maybe more of an internal decision how you right it up. I mean 
(unintelligible). Yeah, (unintelligible) I’m just guessing the way it’s going to be 
organized is that you got contracted out to do water (unintelligible), water supply 
replacement, contaminant transport. So, the content would still be up to you to 
write that section. 

Bob Singer Which we right it up as one region or do we write it up as seven? Or is it 
different for contaminant transport that it is for deep groundwater.  

Bill Winters Well, well would, wouldn’t the impacts and the similarities kind of decide 
(unintelligible). I mean, if you’ve got the same impact in region one, two, three, 
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why would you discuss the same impact with them. 
Bob Singer Right, that’s what I’m saying. You want, you want (unintelligible). 
Bill Winters (unintelligible) I guess my point (unintelligible) I wouldn’t make the arbitrary 

distinction between (unintelligible) because that doesn’t exactly work that way. 
Now you’re (unintelligible). 

Bob Singer I, I wouldn’t do it arbitrarily, that’s for sure. It’s got to be, but the drinking water 
supply impacts are probably related to the groundwater impacts. Those are 
written by different people. So, if we make the decision now that we’re going to 
collapse those (unintelligible) groundwater and drinking water. It’s going to be 
easier to write up, it’s going to be a lot easier. Because, I don’t know who’s 
putting it together. That’s… 

Bill Winters (unintelligible)  
Paul Clark I, I think. Maybe I’m too optimistic. But, I think we’re good. I think we’re all 

saying the same thing and we’re in good shape. And we have this chapter four 
outline and kind of what I would envision in my head of how to repackage 
chapter three is, is very well (unintelligible) came up with yesterday. But, I think 
we’re… 

Bob Singer Yeah, what we’re talking about is section, like, four, five, eight point three, 
water resource areas.  

Paul Clark Yes.  
 So, I’m talking about the (unintelligible). 
Brent Means Right. And I think that will, I think this, the way that four, five (unintelligible) 

will get fleshed out will be as we talk about the chapter three outline and 
bumping certain sections. I think that you’ll, then maybe raise questions about 
maybe lumping regions or something. I think, I (unintelligible) 

Paul Clark (Unintelligible) your point will get, like, fleshed out once we have, with the 
(unintelligible).  

Brent Means (unintelligible) I hear you. We’ll get back to you on that. So, the other folks. 
Doug, what do you want (unintelligible). 

Doug 
Mynear 

I think what you all said so far is going to cover it. (unintelligible) 

Brent Means I think the metrics will have a lot of importance. 
Various (unintelligible) 
Brent Means (26:04) Well, I mean do you have any (unintelligible). 
Bill Winters (unintelligible) Let’s get three straightened out. Globally, (unintelligible).  
Brent Means Does everyone have a copy of there, everyone knows sort of the chapter three 

table of contents. We talk about the sections (unintelligible) 
Unknown (unintelligible) 
Brent Means They’re pretty much outlined (unintelligible) water resources (unintelligible) put 

out. Yeah, well they handed out chapter four table of contents. And, this is sort 
of, I mean, Paul and I talked last night, we’ve talked a lot, along with Marcello 
who isn’t here. So, you know, our idea is, I think all on the same page, not 
necessarily, I think we’ve clarified that point that, I mean, we may get there 
today, actually. I just want you to know, this is sort of a working process 
(unintelligible) how we present to you how we think it needs to be organized. 
Well, I mean, as I stated yesterday. I think the problem that we have with it right 
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now is that there’s just sprinkling  of information everywhere. And really the 
way that I sort of see it  is you have resources, I, I like that they titled it water 
resources or something. Because ultimately, that’s what it is. And then under 
there, I can personally see a groundwater discussion and surface water 
discussion. And then possibly another one like mining-influenced water quality 
or something  like that. Because, water quality is the same generally for 
groundwater or surface water, the issues. The only one I can think of  is that’s 
different, Paul brought up, is sediment transport. Which is inherently surface 
water (unintelligible). TDS, you know, conductivity issues, they may change 
some in terms of the amount of TDS but that can easily, but a lot of the general 
discussion of TDS, why have it in groundwater section and duplicate the 
description like, like it currently is again in the surface water section. Because, 
it’s inherently the same. (Unintelligible) dissolves overburden, the water make-
up is based on the overburden. So whether it goes ultimately to the surface or 
through the ground, it doesn’t really matter. So, there should be some 
(unintelligible) water quality discussion, mining-influenced water quality, 
whatever you want to name it. Should be underneath it. Geofluvial. In the 
geofluvial section there’s stuff about stream impairments. And, why that’s not in 
the surface water section and the definition of streams is in there, I, I just don’t 
understand. To me, geofluvial can all be wrapped with a subsection under 
surface water. I mean, why have that as its own separate section? Because, a lot 
of the stuff you have to talk about in terms of geofluvial needs to be first 
presented in the surface water section.  

Doug 
Mynear 

I, I think that’s probably because when these things were all divvied up we had, I 
mean, you know, it was (unintelligible) taken out of the scope of work and 
(unintelligible) geomorphology and fluvial processes was, was, you know, in 
between two, two comma and therefore it got pulled out as a resource section. 
And… 

Paul Clark Can we go through… I think that we’re all in agreement that we need to 
repackage. Why don’t we just go through, I think we’re at the point, let’s go 
through these headings and say what needs to be under (unintelligible) 

Various (unintelligible) 
Brent Means (unintelligible) I agree with that idea.  Dirt, water, and bug and bunnies and then 

underneath the water, which you might title it, you know, I’m not really tied to 
titles but I think water resources is a decent title that they came up with 
yesterday. And then under there, you’re going to have a subsection of 
groundwater, and under groundwater you’re going to talk about groundwater, 
how it’s, you know, describe the current environment of groundwater. And, you 
know, here’s what it looks like in unmined areas. Just sort of how you, you sort 
of did it, and what you did. And underneath, then here’s how it looks in mined 
areas. Here’s what happens when you mine it. And, but yet, the water quality 
content of the groundwater might be broken out in another section called 
whatever you want to call it, mining-influenced water quality.  

Paul Clark Or, I call it contaminant fate and transport. 
Brent Means Well see the word fate though means, I mean, that to me (unintelligible) that’s 

(unintelligible) describing over time how that (unintelligible) gets, reacts and 
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ends up ending. And, and to me that’s something that (unintelligible) we can 
describe the title today if we want to get down to that detail. And maybe we do.  

Bob Singer (Unintelligible) title (unintelligible). 
Brent Means It, it does. But somewhere it’s going to be something about water quality. And… 
Bob Singer So, the groundwater section is really (unintelligible) the hydrology, groundwater 

hydrology. It’s the physical aspect. And then, you’ve got a chemical aspect, 
right? 

Brent Means Yes. The way that I would describe it groundwater in terms of this rule is two 
separate, two important points. (unintelligible) One, is that now groundwater use 
will be protected under this rule. Not to say that it always hasn’t been protected 
but it’s been by EPA. Now it’s going to be tied into SMCRA. So, the use of 
groundwater (unintelligible) all states have defined uses. And I think there 
should be a discussion, here’s the current states that have groundwater water 
quality protection measures and, and to me the use is one aspect (unintelligible). 
The other aspect is that groundwater’s contribution to intermittent streams will 
now be protected through the fact that intermittent streams have to be restored. 
Where, that’s the other part (unintelligible) one I see has sort of been how it 
reacts with surface water, you know. Contributes to streams, which is to me one 
aspect. The other aspect is more water quality based in that it has to still protect 
groundwater standards and uses in states that have those standards. So, one’s 
water quality driven, the other is how it interacts with surface water. And 
probably the last thing which is, we’re not there yet which is water supply issues. 
Groundwater (unintelligible) water supply. So, (unintelligible) 

Bob Singer So, so is surface water.  
Brent Means What is that? 
Bob Singer So is surface water. Because a lot of surface water supplies (unintelligible). 
Brent Means (Unintelligible) right.  
Various (unintelligible) 
Bob Singer (unintelligible) You, you talk about groundwater. (Unintelligible) groundwater. 

Wouldn’t that be a parallel subsection in surface water? 
Brent Means Absolutely. To me, the surface water section would heavily be dominated by the 

physical characteristics, form, let’s form of streams, the miles of streams, the 
fluvial processes. But then the water quality, what I’m calling water quality 
issues are some, let me back up. Paul corrected me (unintelligible). And also like 
sediment transport issues would be under the surface water. But, then the water 
quality issues which are unique in terms of mining for both surface and 
groundwater, why discuss the same thing twice? 

Bob Singer So you have three, you have three subsections. You have groundwater, surface 
water and then (unintelligible) mining-influenced water quality, that’s chemical 
(unintelligible) subsection. 

Brent Means Yes. 
Unknown (unintelligible) 
Bob Singer So our radionuclide chemical chapter goes away because it becomes part of the 

water quality section. 
Brent Means The content doesn’t go away necessarily, but it gets folded in to where it needs 

to (unintelligible). 
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Bob Singer To water quality.  
Doug 
Mynear 

And you said geofluvial, too as another…. 

Brent Means Well, that goes under surface water. 
Doug 
Mynear 

Yeah, yeah. 

Paul Clark Alright, what I was going to say is, is, I might be a little off-base. But, I’m still 
thinking that we still have a water quality section. What I was kind of thinking is 
that we have groundwater, surface water, but we’d also have a water quality 
discussion because of so much, it puts a (unintelligible) all under surface water. 
It would be good to have a stand-alone water quality discussion. But, what I 
would like, what I envision (unintelligible) is to talk about the sediment transport 
and stuff. So you could talk about, that would be the only thing in the surface 
water (unintelligible) talk about quantity and quality related to TDS basically.  

Bob Singer I’m still thinking chemistry and physics. Physical stuff. And, TDS can kind of go 
both ways, physical or chemical. My preference would probably be to put it in 
(unintelligible) but for strictly sediment transport. I guess we could call it 
physical process. 

Paul Clark Yes. Exactly. And that’s where (unintelligible) 
Bob Singer Because you’ve got (unintelligible) and you’ve got other stuff going on. 
Paul Clark And, I’m with you. I think TDS, definitely, it’s a, it’s a, could be a chemical 

process. But, what I think, where I like just have that stand alone under surface 
water discussion is because we can (unintelligible) processes (unintelligible) 
SMCRA is geared towards sediment transport and impoundments and 
controlling erosion off the mine site. So, that’s why I kind of like having that 
stand alone in the surface water but (unintelligible) quality component to discuss 
the surface water. And then we get into like AMD, acid mine drainage and spoil 
and like any other geochemical aspect but  in that stand alone section.  

Brent Means And the last thing that is still a big elephant in the room is the other issue that 
this rule deals with and also, well I shouldn’t say rule deals with it, mining 
impacts on water use, water supplies. And, right now we have a section called 
water resource, water resource planning, what is it called? And, you know, 
obviously, that’s another one that either could be its own standalone section like, 
like the water quality one (unintelligible) or you could discuss, and it’s open for 
discussion, under groundwater since you’re talking about quantity of 
groundwater under the groundwater section. Not quality necessarily, but 
quantity. You start talking about, you know, here’s how many groundwater use, 
users there are in terms of homeowners, you know, how many domestic wells. 
All the statistics you guys did.    

Doug 
Mynear 

And I think I already have all that in there.  

Brent Means You already have it (unintelligible). 
Doug 
Mynear 

(unintelligible) Table for that.  

Bob Singer But why not put it in the mining-influenced water quality? Because then you 
could  cover it (unintelligible). Because it’s really, you’re interested in the 
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chemical influence (unintelligible). 
Brent Means Mining takes quantity of water (unintelligible) in some areas (unintelligible) 

long-wall mining it’s mostly a quantity issue, not a quality. So, I don’t really 
have a clear vision. I’m open as to whether, how this, another, like a water 
quality, what, you know, water resources planning sort of bridges both surface 
and groundwater although there’s not much surface water in (unintelligible) 
mining area (unintelligible). 

Bob Singer Not, not a lot. 
Brent Means And (unintelligible). 
Bob Singer The reservoir is, is not much surface water supply (unintelligible) is influenced 

by mining. The numbers are in there.  
Paul Clark Not much our west. 
Brent Means It’s not much at all. And, but see, water resources planning just didn’t focus on 

water use, consumptive use, in terms of drinking. Even though the metric is 
based on that, you describe as this much commercial, describing the affected 
environment, you say this much commercial usage of water, there’s this much 
agricultural usage of water, in terms of groundwater. And so I just don’t know if 
this should still be a separate chapter under water resources, same section. Or if  
it could get integrated into both surface and groundwater.  

Doug 
Mynear 

(unintelligible) Could we, under water resources it seems like we could have like 
an overarching water resources heading and then subsections (unintelligible) 
paragraphs underneath there for all of these things.  

Brent Means Well, that’s what I envision. But it’s whether or not you would just keep a 
subsection called water resources planning which discusses how water is used in 
these affected areas. Or, you just talk about (unintelligible) groundwater, there’s 
this many…. 

 (39:10) End of recording 
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Bob 
Singer 

(unintelligible) So then, so then under surface water you’d have to say, you know, 
there’s this many surface water supplies in each region. (Unintelligible) we can’t 
put them in the groundwater supply. So you’re basically taking that section 
(unintelligible) 

Brent 
Means 

See, just to let you know Paul, and everyone else; this is how they describe it. 
Summary of total fresh water withdrawals in Appalachian Basin. There’s this much 
groundwater. There’s this much surface water being used. No matter how you use 
it, it’s how it’s being used. Therefore, sort tied into a neat package of, here’s how 
water’s being used.  

Bob 
Singer 

It’s a little misleading though because, that’s in Appalachia but the reality is the 
mining’s usually up in the headwaters. That’s not where the surface water’s stays. 

Unknown But, you’re… 
Bob 
Singer 

We don’t have any, we weren’t able to tease it apart by (unintelligible) 

Brent 
Means 

Right, you’re not teasing it apart, just how mining affects this. This first discussion 
is, well here’s how water is being used and (unintelligible) this is how mining 
affects (unintelligible). 

Bob 
Singer 

The assumption is that if you’ve got upstream impacts on water quality it’s going to 
impact the downstream water quality in a reservoir. But, probably not 
(unintelligible). For surface waters. 

Brent 
Means 

I guess I struggle, this rule doesn’t deal with that much with water resource 
(unintelligible) and I just wonder, the content needs to be there but does it really 
need to be developed into a whole chapter? To me this describes the affected 
environment. Here’s how water’s being used in those areas. 

Bob 
Singer 

Yeah. 

Brent 
Means 

I mean, do we (unintelligible) 

Bob 
Singer 

(unintelligible) It’s not, it’s not like it (unintelligible). 

Various (unintelligible) 
Bob 
Singer 

I wrote it (unintelligible) so I’m glad to see it (unintelligible). 

Brent 
Means 

Well, you wrote it because OSM gave you some help on (unintelligible). 

Unknown I’ll give you (unintelligible). 
Bill 
Winters 

Here’s a question even if that (unintelligible). 

Bob 
Singer 

I mean, in CEQ guidance? 

Bill 
Winters 

Yes. 

Bob 
Singer 

So, so, yeah. You have to consider it water, terrestrial… 

Brent 
Means 

It’s vague. 
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Bob 
Singer 

…cultural, socioeconomic. 

Bill 
Winters 

My question is that, those (unintelligible) water resources, (unintelligible) Is that 
one of the bullet items that has to be addressed? If it’s not then I agree. But, if it is 
one of the bullets… 

Bob 
Singer 

Well, we’re going to address it, but we don’t have to, it doesn’t have to be a major 
heading. The, the choices of how major you make a heading, is up to the author for 
CEQ. 

Bill 
Winters 

(unintelligible) 

Brent 
Means 

Because (unintelligible) following (unintelligible) NEPA subtitles they suggested. 

Bill 
Winters 

CEQ guidance says, though shalt consider, (unintelligible) so my point is, if it says 
water resources (unintelligible) 

Bob 
Singer 

Well, that’s where you get like irreversible and irretrievable commitment of 
resources straight out of CEQ. They have to put that in there. So… 

Various (unintelligible) 
Brent 
Means 

I mean, we are going to keep the content. It’s just whether or not it’s important 
enough to break out.  

Bob 
Singer 

So, do we rip this apart and separate it by groundwater and surface water, and then 
probably not say a lot about it in section four? 

Paul Clark I think, yes. 
Bob 
Singer 

Cause, that nice neat little table ends up being cut in half.  

Brent 
Means 

The only see us possibly running into, but I don’t know if we (unintelligible) 
discuss. Is that, you guys predict the shift from surface mining to underground 
mining big time in certain areas, you might take more water supplies. But, I don’t 
necessarily know if that’s going to….. 

Bob 
Singer 

We will never be able to quantify… 

Brent 
Means 

You will never be able to quantify that.  

Bob 
Singer 

So we just, we could still just talk to it.  

Paul Clark (Unintelligible) avoid discussions of shifting coal.  I just don’t see it happening.  
Bob 
Singer 

What do you mean, shifting coal? 

Paul Clark Well, when we keep on   (unintelligible) keep on hearing there’s going to be this 
massive rush on the west because it’s just going to be so easy to mine out there 
versus here, it’s, like to avoid that. 

Various (unintelligible) 
Unknown But, that’s what’s driving all the impacts. Then we have to get the metrics because 

we’re talking about changes to (unintelligible) 
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Doug 
Mynear 

But, yeah but, I mean (unintelligible) is it true, though? (Unintelligible) but is it 
going to happen? You know, because, (unintelligible) lot of coal companies have 
leases and a lot of money invested in leases in Appalachia and, you know, you have 
to factor in that cost of what it would cost them to go out west, if they could get the 
lease to start with and to move, remobilize. 

Bill 
Winters 

(Unintelligible) gazillion dollars in capital investment. (Unintelligible) there not 
going to say, we’re (unintelligible) pack our bags and move.  

Various (unintelligible) 
Doug 
Mynear 

(Unintelligible) slippery slope. Yeah, yeah. Like making that prediction that, that 
it’s going to do this. 

Bob 
Singer 

So, (unintelligible) that’s sort of a splash of cold water on (unintelligible) we, we 
have to make some assumptions about what the impacts (unintelligible) 

Doug 
Mynear 

And, I’m not saying we’re not doing that. I’m just saying it’s a slippery slope 
making these predictions. 

Brent 
Means 

See, where, some of the content. If, if we follow Paul’s suggestion and, and take 
this section and sort of just, whenever you’re describing affected environment for 
surface water, you say, well, there’s eighty three  or eight thousand two hundred 
thirty three million gallons per day withdrawn in Appalachia. It’s just describing 
the general, how surface water is being consumed in each of the regions. And 
(unintelligible) the groundwater to groundwater section. The only part of this 
chapter where it’s going to be difficult is that overall then you have these tables that 
talk about water usage in general, no matter how you’re using it, by these different 
industries. And, it’s showing that mining’s only point two percent. And so, I’m not 
sure how that would be integrated because this doesn’t (unintelligible) the surface 
or groundwater. It’s just water usage as a, has a whole.  

Bob 
Singer 

This is probably what the processing plants need or, to… 

Brent 
Means 

What you’re doing here is describing that of the affected environment, mining 
(unintelligible) this portion.  

Bob 
Singer 

Yeah, so that’s sort of a so what as far as (unintelligible). 

Brent 
Means 

Well, but I’m just saying though, where would you put this content which bridges 
both ground and surface? I mean it’s one where you talk about surface and you talk 
about ground and you say, as a whole here’s how water’s being used.  

Bob 
Singer 

But, maybe we need to have an introductory section under, under the 
(unintelligible) water resources talking about how water’s used.  

Brent 
Means 

That’s, that would, that’s…. 

Bob 
Singer 

It’s used for potable water, it’s used for (unintelligible), it’s used for transportation. 

Doug 
Mynear 

I mean, in the tables I have in here, obviously that was (unintelligible) extracted  
information from USGS database. They have surface, groundwater and they had it 
split up by, you know, surface groundwater mining use and even fresh water, saline 
water and all that. I tried to fresh, was what I was, freshwater group for water 
supply at least. It’s sliced and diced in every manner that…. 

Brent Yeah. 
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Means 
Various (unintelligible) 
Brent 
Means 

Some of your metrics that will drive some of this. Because right now, the metric for 
water resource is safe water drinking act violations and one of my comments was 
that, I mean, it terms of, I mean, mining, I mean, in terms of, like there’s nowhere 
in any of those sections of NPDES violations as an indication of how mining affects 
water quality. And, you know, we could get that pretty readily for each region. So, 
I, you know, I’m just not sure how you guys, where you guys are going to go, Paul 
put it, where is this three, three, water resources planning, where were you going 
with it? (Unintelligible) to some degree. Because that will drive the metric and then 
(unintelligible) integrated. (Unintelligible) subsection under water resources.  

Bob 
Singer 

Yeah, but we didn’t have a clear plan other  than just a qualitative assessment that if 
you have more mining in a region you’re likely to have more infractions. Less 
mining, less infractions. But, there’s no way to quantify it. And, and honestly, I 
didn’t think of the NPDES violations as a metric for drinking water supply. 

Brent 
Means 

Well, this isn’t just about drinking water. You have, you’ve just basically described 
(unintelligible) of this table  the water supply section. 

Paul Clark To me, this is, (unintelligible) need your guys’ input and help on this. But, what I 
sort of witnessed, this, this is information but it’s not related to mining. Like I think 
water, like surface water, how does surface water relate to mining? Groundwater, 
how does that relate to mining? I don’t really care like, about water, like water 
supply, how much water each state is using. Because, that’s not related to mining. 
Like, how, so, that’s where I’m having a hard time. But, maybe …. 

Bob 
Singer 

Well, I think, you know, I think you have to look at the different pie charts there 
because mining is a relatively bigger user out west than it is in the east. 
(Unintelligible) is that relevant? No. It’s different.  

Paul Clark Well, well what was that again? 
Bob 
Singer 

Mining uses more water out west proportionally than it does out east. 

Unknown So then if you shift production out west then that impacts (unintelligible)  
Bob 
Singer 

I’m not a western mining person, but with the demand for water to support mining 
uses out west (unintelligible) 

Paul Clark But, there, there’s not actually a lot of water use related to mining (unintelligible). 
Various (unintelligible) 
Paul Clark (unintelligible) They’ll do dust suppression. But what they’ll do is they have big 

impoundments and they’re able to just suck up the surface water and use that for 
their dust suppression. So, they’re not really consuming. The, the only place where 
that became an issue was, one specific mine where (unintelligible) mechanism. 
Where they actually making an (unintelligible) and shooting it three hundred miles 
to a power plant.   

Doug 
Mynear 

Yeah, that was down in Arizona (unintelligible). 

Paul Clark (Unintelligible) is history. So, that’s, there isn’t really mine I can think of that’s 
actually consuming a lot of water.  

Bob 
Singer 

So, (unintelligible) editing all that content out? 
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Unknown I would. 
Brent 
Means 

Well, I would say though that we do on a NEPA how they, within the mining 
regions of America we would describe how water is being used. Cause then that 
sets the stage (unintelligible) mining in the affected environment. That, that we 
recognize there’s always other users that if somehow mining affects water they’re 
going to be affected. So, I think in introductory paragraph, you would describe 
overall, water’s being used in each of the reasons this amount. Mining is this little 
sliver and therefore we don’t think the impacts are (unintelligible)  

Bob 
Singer 

(unintelligible) 

Brent 
Means 

Exactly, exactly. 

Bill 
Winters 

I’m with Brent’s thought. Because basically what you’re doing is setting the stage 
and saying here’s (unintelligible) But I still think the resources (unintelligible)  
Even though that’s a little sliver, it’s important in the local regional area. So, what 
is the impact to that resource in that area? (unintelligible) What are the impacts of 
the resource as a result of (unintelligible) deep mining (unintelligible) but then you 
screw up all the groundwater in the area. Whether or not that’s a true statement is a 
different issue. But, how (unintelligible) isn’t that what the intent (unintelligible). 
What’s the impact of your proposed action on this resource? 

Doug 
Mynear 

Yeah. Because, I mean, that’s just showing how much is used in (unintelligible) 

Bill 
Winters 

(unintelligible) Because you’re saying, here’s the universe, here’s my 
(unintelligible). 

Doug 
Mynear 

That’s, that’s not what, (unintelligible) it’s not what mining’s impacting. That’s 
what mining is using.  

Bill 
Winters 

Consuming. Yeah, I know. 

Doug 
Mynear 

It’s what they’re consuming in their operations.  Now they could be affecting…. 

Brent 
Means 

But, that’s described. (Unintelligible) many affects. Under the water quality section 
we described how water quality is going to be affected. (Unintelligible) 
groundwater section, we would have a description of well, there’s this many uses of 
groundwater in each of these regions. And there would be some description that 
hey, you guys predicted that long wall’s going to increases that there’s going to be 
this general impact on groundwater (unintelligible). 

Bob 
Singer 

Hang on a second. The, we, we would be saying that the use of water would go in 
an interim (unintelligible) so that , then, the use actually (unintelligible) 
groundwater. Wouldn’t that go in the (unintelligible) use of surface water? 

Bill 
Winters 

You could do it either or. Because I’ve seen it either (unintelligible) you could do it 
either way. I think, I (unintelligible)  

Bob 
Singer 

So what does the intro do, talk about? 

Bill 
Winters 

I think you’re setting the stage to say here’s where water use is and here’s where 
(unintelligible) 

Various (unintelligible) 
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Bob 
Singer 

The intro is the use, the sources of surface water and groundwater.  

Various (unintelligible) 
Brent 
Means 

(Unintelligible) here in general. (Unintelligible) saying about surface or 
groundwater, it’s all in this pie graph. You can see, mining is only point three 
percent of total usage. Then, but this is for Gulf Coast Basin. But then what you do 
in the groundwater section, you take that point three percent, you blow it up and 
say, here is, is sort of how many groundwater users there are, then you describe 
here’s they potentially (unintelligible) affected by mining itself.  

Doug 
Mynear 

I’m not sure how to make that coordination between the two. Because that little, 
that little percent is what mining is using, it’s not what mining is (unintelligible). 

Bob 
Singer 

No, no, that’s. No. (unintelligible) 

Various (unintelligible) 
Brent 
Means 

It’s just use. 

Unknown It’s use by mining, it’s use by mining industry not impacts (unintelligible)  
Brent 
Means 

It just talks about who’s using water in these areas. 

 In my, in my table that I did I only used fresh water because, you know, 
(unintelligible) mining impact is to increase the TDS and the salinity of the water, 
it’s not going to impact the use by those industries, so, I, I concentrated just on the 
freshwater.  

Unknown (Unintelligible) groundwater. 
Doug 
Mynear 

(Unintelligible) groundwater, yes.  

Unknown Right. 
Doug 
Mynear 

Whereas, I mean, you know, there’s, there’s  a lot of industry that could use the 
saline water (unintelligible) but… 

Brent 
Means 

I guess I clarify (unintelligible) the problem I have with this section was with water 
resources planning. That, what that entailed was how anyone and everyone is using 
water. Which I think that discussion needs to happen. But then you got down to the 
metric what the metric was (unintelligible) just focus on one portion of how people 
are using water. It didn’t discuss the impacts on agriculture, it didn’t discuss the 
impacts of thermoelectric. What it discussed then was how water’s being used in 
terms of drinking water. And then it used safe drinking water act violations to 
describe the current condition of water quality being used to drink water. And what 
I just sort of thought was I guess that while there needs to be this general discussion 
it just sort of seems like you potentially could break out the surface water usage of 
water, whether it’s for agriculture or drinking or whatever it might be under the 
surface water section. And describe it there. Groundwater under that section. 
Maybe that’s not where we want to go. (unintelligible) 

Paul Clark Are we talking about, are we thinking to have standalone groundwater sections, 
standalone surface water sections or water resources with both those under it. 

Brent 
Means 

Water resources. Then groundwater, surface water, water quality, (unintelligible) 
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Paul Clark Then, then this is perfect for the intro. To, to start off with (unintelligible)  
Brent 
Means 

(Unintelligible) cause then you’re saying this is how water is being used and not 
describing how it’s affecting all these (unintelligible) mining affects all these users. 
What you do then is describe (unintelligible) hey mining, you guys have done it, 
this is sort of the water quality that (unintelligible) result of mining. I mean under, 
you know, under groundwater section you would get into this (unintelligible) but 
which would affect users of groundwater.  

Paul Clark Well, so, can maybe we recap (unintelligible) . 
Brent 
Means 

I’m not sure we still know exactly…. 

Bill 
Winters 

I tell you ought to do, you ought to draw an outline (unintelligible). 

Brent 
Means 

But somehow I think that maybe first off is the metric. If we know what the metric 
is going to be used, if we’re going to have one, sounds like we need one because of 
the CEQ. Then when we know what the metric is going to be that’s says here’s the 
current baseline condition for how water’s begin used and let you choose one 
through five alternative, here’s how it’s going to change. And right now the metric 
is safe drinking water act violations. Am I correct? 

Bob 
Singer 

That’s, yeah. (unintelligible)  

Paul Clark I go (unintelligible) metric (unintelligible) little scattered here. (unintelligible) 
Doug 
Mynear 

(Unintelligible) metric for the whole surface and groundwater section.  

Brent 
Means 

No. 

Doug 
Mynear 

Or, just for the water resources planning? 

Paul Clark Well, once we were talking offline about (unintelligible) surface water I think I 
have under TDS and we can look at the TDS data specific to mining, look at it 
globally and you can look it a specific (unintelligible). Because, pretty much 
they’re all going to have an NPDES permit.   

Brent 
Means 

Well, except, I would just qualify. (unintelligible) NPDES in terms of surface water 
quality impacts ok? Quantity impacts, you might have to have a qualitative 
discussion, metric. Because, I mean (unintelligible) 

Paul Clark (Unintelligible) quantity would be related with (unintelligible) once we were 
talking yesterday about the miles of stream. The state of the (unintelligible) 
between no, how many ephemeral, perennials, intermittent streams and then that, so 
we could do surface water quantity measure related to those things. (unintelligible)  

Unknown (unintelligible) 
Brent 
Means 

(unintelligible) Actually, let’s go to this, let’s go to this thing. So there’s a water 
resources planning, I would like to (unintelligible). So water resources planning. 
There’s going to, is there going to be overall metric that describes, I mean, but, but 
not, I mean, I would see, don’t you think that you’ll have a metric for groundwater, 
metric for surface water, and a metric for water quality. And, I’m not sure what 
we’re going do it for water resources planning. Aren’t you going to have metrics 
for each one of these? (Unintelligible) one overall arching one. 
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Doug 
Mynear 

I think we originally, well I mean obviously we were thinking separately as we go 
through this but I guess we can start this discussion right now. Is there one metric 
that fits all (unintelligible). Probably not.  

Unknown (unintelligible) 
Brent 
Means 

And, you know, for like, I mean, obviously your metric for surface water in terms 
of physical impacts to streams. Physical impacts (unintelligible) miles of streams. I 
mean (unintelligible) yeah, miles of streams impacted. That’s a very clear metric to 
me that you guys provided. Groundwater one, I still need to discuss. I didn’t see 
metric. 

Paul Clark Do we, do we have to have metrics? And, I don’t know, (unintelligible) do we have 
to have a metric for everything? And the reason I ask this is like (unintelligible) 
with the proposed rule that we have, that we’re contemplating, I don’t see any 
compliance that would create differences (unintelligible) related to groundwater.  

Bob 
Singer 

(Unintelligible) need to have a numerical measurement. You need to be able to 
have a basis to make a decision (unintelligible) compare alternatives. That basis is 
often best professional (unintelligible). 

Paul Clark So, if, if (unintelligible) don’t really affect groundwater one way or another 
(unintelligible). 

Bob 
Singer 

You definitely don’t need a metric. But, even if does affect groundwater, you still 
don’t necessarily need a metric but you need to be able to defend (unintelligible). 

Doug 
Mynear 

(unintelligible) increases or decreases the impact (unintelligible) 

Bob 
Singer 

And you need to defend it. So, numbers are usually the easiest way to do that.  

Brent 
Means 

But, there are also qualitative, like Dave (unintelligible), the way they described 
groundwater impacts was a qualitative assessment. It was just that hey, you know, 
if surface, here’s how a (unintelligible) area system works in Appalachia, here’s 
what happens when you mine them. If surface mining actually increases in 
Appalachia you’ll see more of this types of impacts in terms of groundwater. Like, 
you know, I mean, easily you can describe them.  And it’s not like some numerical 
(unintelligible) like you might have for miles of stream. (unintelligible)   

Doug 
Mynear 

Yeah (unintelligible) I was going back to 2008, 2003 EIS statements and trying to 
see how it was done. I wasn’t seeing that (unintelligible) you know, this detailed 
quantitative analysis in there. It was more of a discussion of, you know, this is 
positive or negative impact.  

Bill 
Winters 

(unintelligible) 

Bob 
Singer 

Actually, we were thinking of using the aerial coverage if, if groundwater resources 
are twenty percent (unintelligible) regions. (Unintelligible) groundwater resources 
twenty percent. And if mining occupies x percent of the area (unintelligible) figure 
out how many acres of groundwater resources (unintelligible). So, it’s sort of 
numerical. It’s just a way of putting numbers on your common sense.  

Bill 
Winters 

(Unintelligible) we think it’s going to increase. (unintelligible) 

Bob 
Singer 

Right. It’s where you justify it. The risk of using numerical (unintelligible) is that 
you can (unintelligible) the numbers.  
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Bill 
Winters 

(unintelligible) 

Doug 
Mynear 

But, but, but that’s easier to defend  than to say that it’s going to increase to twenty 
percent.  

Bob 
Singer 

Trust me (unintelligible). 

Bill 
Winters 

(unintelligible) 

Bob 
Singer 

I can start like, annotating this outline (unintelligible). 

Brent 
Means 

I agree. But I think the last thing I’d like to ask you because you did this section is 
that, there was going to be a description of (unintelligible) water resources 
planning. And it seemed like with water resources planning, you guys have chosen 
one  portion of that which is just how water is used consumptively (unintelligible) 
drinking. And is that still needed. If it is, how do we deal with it in the outline if  
It’s still a separate section.  

Bill 
Winters 

(Unintelligible) call it water resources slash planning and impact.  

Bob 
Singer 

I’m thinking of getting rid of the (unintelligible) putting it up in the introduction as 
this is the affected (unintelligible) and then if we got rid of the surface water 
drinking act violations, then we don’t need to predict how those violations are 
going to change. Because we could have a real tough time doing that.  

Various (unintelligible) 
Brent 
Means 

I think what Bill was mentioning is do we need to because of CEQ or 
(unintelligible). Do we need to make some statement about that? Drinking water 
may be affected by this proposed rule, right? That’s (unintelligible). 

Bill 
Winters 

I think it’s going to cover that. (unintelligible) 

Bob 
Singer 

Yeah.  

Doug 
Mynear 

I know we said drinking water but there’s a lot of other users of water, too. The guy 
that’s got, you know, three thousand head of cattle or something… 

Bob 
Singer 

(unintelligible) talk about all (unintelligible) do more deep mining and you start 
drying up wells you’re going to affect drinking water and agriculture. 

Doug 
Mynear 

Yeah.  

Bob 
Singer 

(Unintelligible) ask a question because I don’t know deep mining (unintelligible). 
To me, the assumption that (unintelligible) SMCRA permitting process and the 
associated CHIA development (unintelligible). And that’s the problem I have with 
that because… 

Unknown We got to see what does work.  
 We wouldn’t issue a permit that’s going to dry up (unintelligible) I know permits 

have (unintelligible) they can’t document that they have a viable alternative water 
supply. (unintelligible) So, the assumption is that SMCRA doesn’t work. If you 
make statements like that it’s going to contaminate, reduce, yada, yada, yada X 
percent, then we’re assuming SMCRA doesn’t work. That seems to be 
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contradicting (unintelligible) 
Bob 
Singer 

Well, but, we can document that, that there have been dried up wells.  

Bill 
Winters 

Well, that’s why I say you say here’s the x percent of the (unintelligible) resulted 
from x number of permits, say it’s five percent. Five percent (unintelligible). So, if 
we have a million (unintelligible) we expect to go to two billion acres. 
(unintelligible) 

Bob 
Singer 

Another fifty thousand acres of (unintelligible). 

Bill 
Winters 

Yeah, I like that thought. But, to say that you have to (unintelligible) impact 
drinking water supplies, (unintelligible). 

Bob 
Singer 

But the preamble to the EIS and I think maybe to the rule, is going to say that the 
purpose of this rulemaking is to improve SMCRA. Right? 

Bill 
Winters 

Improve stream protection.  

Bob 
Singer 

Improve stream protection. (unintelligible) 

Doug 
Mynear 

(unintelligible) 

Bob 
Singer 

So there’s no, I don’t think there’s any fault in saying that the system doesn’t work 
one hundred percent of the time right now.  

Bill 
Winters 

(Unintelligible) blanket statement (unintelligible) and I’m always wary of a blanket 
statement (unintelligible).  

Brent 
Means 

(Unintelligible) discussion in here, I’m just trying, it’s just a general description of 
groundwater throughout Appalachia. It talks about water quality. It talks about 
who’s using water (unintelligible) industrial groundwater withdrawals. It somewhat 
really overlaps some of the water resource sections in terms of data.   

Paul Clark (unintelligible) actually, if I just make a comment on here (unintelligible) This as 
it’s presented right now, it’s, it’s mining groundwater withdrawals and that’s 
(unintelligible) problematic because this considers (unintelligible) it’s not coal 
mining.  

 (28.36) End of recording 
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Various General conversation during break; multiple conversations 
simultaneously. Recorder mistakenly left on. 

Brent Means (13:44) So where do you want to go from here? (Unintelligible) nice 
general outline, just needs (unintelligible). 

Bob Singer I think is we start trying to fill that we may end up, it will be another 
iteration (unintelligible). Till we start circling things and saying 
(unintelligible). 

Brent Means Do you want to do metrics at all, or? 
Bob Singer The only reason for the metrics is I think we need, we need Doug in on the 

metrics. We need John Maxwell. We need Morgan in on the metrics. 
Maybe Steve Gardner.  

Brent Means Because it will drive content. Some of this may be additional content. And 
we need to identify metrics now. (unintelligible) 

Doug Mynear I think we (unintelligible) identify metrics (unintelligible) in subsets of this 
section (unintelligible) 

Brent Means Absolutely.  
Doug Mynear So… 
Bob Singer Well the main ones, I think, are stream reach, stream length and area.  
Brent Means And I also think, you know, each of them, while they may not be 

qualitative, quantitative metrics. You’re going to have to figure out how 
you’re going to figure out groundwater changes amongst the alternatives. 
Maybe some qualitative description where, here’s how mining affects 
groundwater. If you have more surface mining, in the west, let’s say, here’s 
the types of impacts. (unintelligible) 

Bob Singer Well, we’re going to say there’s twenty percent more mining out west. So, 
it would be twenty percent more impacts.  

Brent Means But, but right now we don’t discuss what a groundwater impact is. It’s just, 
here’s water quality (unintelligible) produced by mining.  

Bob Singer Well, that goes back to this, if we did it by numbers of miles that dried up 
where we have to (unintelligible). 

Doug Mynear Yeah, I’d be questioning (unintelligible) do we need the states 
(unintelligible) especially groundwater. (unintelligible) 

Brent Means (unintelligible) He (unintelligible) the groundwater section. They just said 
here’s the type of impacts that’s going to get transferred and, unlike some 
of the other (unintelligible) people that know (unintelligible) SMCRA 
(unintelligible). 

Bob Singer Well, if we don’t have numbers what, how do we compare five 
alternatives? Can we rank them? I don’t think we can. 

Brent Means Why can’t you say, though, one alternative would create more surface 
mining and down in this section, here’s the virgin area, we’re describing 
groundwater in the virgin sense, down here’s how the mining affects 
groundwater. You would see more of these impacts occur in virgin areas 
that aren’t mined right now in areas where mines are going to increase. So, 
you see things like, you know, current aquifers getting eliminated because 
now you have a spoil (unintelligible) and entire backfill of spoil that you 
would see, I mean, I’m just reaching here. You would see impacts that are 
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associated with mining. That’s what he said. He just described those 
impacts would then be transferred if (unintelligible) mining started to 
prevail in certain areas. As opposed to saying, groundwater would be 
increased by twenty one point five percent in these areas. But right now 
there’s just no (unintelligible). But, I think we should pull Dave in to give 
us some direction on (unintelligible). 

 I, I generalized this. We need, we need to have kind of consensus on these 
metrics because, I mean, Doug we have this discussion now for, going back 
to July (unintelligible) you’re uncomfortable with it. I, I’m sympathetic but 
I feel (unintelligible) 

Brent Means Well, (unintelligible) under the groundwater column, there’s two 
components to it. One of it is a quantity issue in terms of (unintelligible) 
streams. Well (unintelligible) streams are going to be protected. So, where 
before qualitatively we were losing intermittent streams because base flow 
is no longer, you know, required to be restored (unintelligible) the mine. 
Now we’re saying, you have to keep intermittent streams intermittent. 
Therefore, (unintelligible). 

Bob Singer Base flow from (unintelligible) actually increases.   
Brent Means Right, so… 
Bob Singer I don’t know if you’d want to say that’s necessarily an impact. 

(unintelligible) 
Doug Mynear (Unintelligible) impact from a quantity standpoint. But it’s a, maybe, 

(unintelligible) quality standpoint.  
Bob Singer But, he’s saying based on (unintelligible). 
Brent Means In certain, in certain type of, yeah. (Unintelligible) impact. We’re talking 

about two different things. One’s fill, one’s mine throughs.  
Various (Unintelligible) and static. 
Bob Singer (19:37) It’s easy in the alternative when there is none. But… 
Brent Means But, the difficult part of groundwater in the sense of groundwater quality 

impacts and in drinking water. (Unintelligible) use that. Because there is no 
clear metric right now. That we can use to describe current condition.  

Bob Singer That’s why we started trying to look at drinking water violations. But, we 
can’t tie that to mining.  

Brent Means That’s right. Cause you can’t tie it to (unintelligible) permits to see how 
mining is impacting surface water (unintelligible) violation (unintelligible) 
but we don’t really know how mining impacts groundwater. There’s just no 
metric, cause there’s very few states that have groundwater standards. 

Various (unintelligible) 
Bob Singer Let’s go back to, this, I’m going to quantify the metrics but, because it’s 

not just in water sections but other sections, too. And, I think we have to 
resolve whether or not we’re going to try to push the (unintelligible).  

Doug Mynear They’re working on trying to put those numbers together. But, 
(unintelligible) 

Various (unintelligible) 
Brent Means (24:02) On thing I (unintelligible) from you guys is that I (unintelligible) 

overall metrics we’re talking about. (Unintelligible) coal production to 



Folder A, Part 1-4 

3 
 

describe how each of the different alternatives will ultimately have the 
impact on everything. (unintelligible) And then, in each of these sub-
groups, like groundwater, surface water, visual, all these other resources, 
there’s going to have to be some other metric that describes them. If we 
choose this alternative, this is how (unintelligible) this metric is going to 
then describe how groundwater will change under (unintelligible). 

Bob Singer So let’s, let’s talk about how you would affect, estimate the effects of 
groundwater from coal production? (Unintelligible) change of coal 
production in different regions, how is that going to affect groundwater? 
What are we going to do with that? 

Various (unintelligible) 
Brent Means (Unintelligible) how we describe how groundwater gets impacted by 

mining. These types of impacts are going to be occurring by, are going to 
occur (unintelligible). I mean, I don’t know. (unintelligible) 

Various General conversation and background noise 
 (32:24) End of recording 
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John 
Morgan 

(unintelligible) Wyoming permit (unintelligible) as to what the stream density 
was  on that permit and use that as a surrogate. Because the EIS says that data 
should have been analyzed as part of that procedure. 

Lois U. I, I think what OSM was proposing is to help you develop that (unintelligible) for 
all the (unintelligible) regions, for OSM (unintelligible) regions. We would use 
OSM staff to develop the typical map if you would tell us, as you said 
(unintelligible) get the digital image from that map. Generate (unintelligible) 
miles of streams (unintelligible) So we may have to go (unintelligible) and that 
would be the same for all the regions. (unintelligible)  

John 
Morgan 

I think Appalachia… 

Unknown (Unintelligible) twenty six to twenty seventh is what we figure. 
Various (unintelligible) 
John 
Morgan 

Right. I think that for the Appalachia I feel that we’ve got enough statistics for, 
no, from 404 permitting there’s a pretty good cross section of what’s out there. 
Which does have ephemeral (unintelligible) so, I’m not as concerned about that. 
I’m more…. 

Lois U. Definitely in steep slope areas (unintelligible) permits. 
John 
Morgan 

(unintelligible) 

Lois U. (unintelligible) 
John 
Morgan 

Central App is, is (unintelligible) 

Unknown The, the database… 
Lois U. If you can find for us where and what you’d like, that would be  a good starting 

point (unintelligible) we would know (unintelligible). 
John 
Craynon 

Well, let me make a suggestion then, (unintelligible) began as part of the effort 
(unintelligible) when we talked, kind of a more in-depth version of this 
conversation (unintelligible) what are the different information needs that the 
different groups have identified in conversations? Because, if there are some 
common information needs then we need to develop a plan to make sure we get 
it. And, we, we have a common way, we don’t have multiple groups out there 
with different ideas (unintelligible). Let’s, let’s kind of pull that into a, a specific 
discussion (unintelligible). If you’re thinking about (unintelligible) groups 
(unintelligible) kind of talked about (unintelligible) consolidate those so we can 
(unintelligible) on the table and then get memorialized. I think that would be 
(unintelligible) approach. I know we had in our mining group talk a bit about the 
typical permits (unintelligible) sounds like a bit of overlap here between different 
groups. Just make sure it’s systematically approaching what we need to do. 
Anything else? Thoughts? Now how much time, the water group has asked for 
some more time. How much time do you guys want, need, etcetera? Three days? 

Unknown Three days, we could wrap it up. 
Brent Means Oh. Well I thought, ok so we were still on the schedule as continue the work 

group meeting and I, I don’t know, is there, it must, (unintelligible) to summarize 
the meeting. We need to take some time. That’s all I can say.  

John Ok. Well, why don’t you guys plan to meet from like one till about two thirty? 



Folder A, Part 2 

2 
 

Craynon 
Brent Means Ok. 
John 
Craynon 

And, we will have you guys go to the second floor room (unintelligible). 

Various (unintelligible) 
 But we’ll have you guys meet in a separate place. And the rest of us will begin 

talking about these other issues. (unintelligible) 
Unknown Ok. 
Unknown (unintelligible) 
Unknown Will be able to also utilize (unintelligible) to make sure that (unintelligible).  
John 
Craynon 

Yeah, you can borrow them as appropriate. So (unintelligible) Not sure that’s 
kind of allowed in the state of Kentucky to that have many hydrologists in a 
room. 

Bob Singer As long as there’re no light bulbs to change, it’s ok. 
John 
Craynon 

Ok. (unintelligible) 

 (4:47) End of recording 
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Brent Means (unintelligible) the way groundwater is going to increase protection, one 
way under this new rule is that very clear material damage standard, is that 
the, both surface water and groundwater uses as defined under the clean 
water act will be protected. So, if someone is using groundwater as a 
drinking water supply, the safe drinking water standards have to be 
maintained. So, if, you know, if there’s safe drinking water act, you know, 
all states will have that. That’ll be an easy discussion, they all have that. But 
there might be, talking to Bill, there might be some states that’ll have other 
defined uses for groundwater. 

Doug Mynear The drinking water standards are already included in that… 
Brent Means … in that…. 
Doug Mynear …one section. (unintelligible) appendix to that section. 
Brent Means From, I was asking Bill yesterday, and I don’t know how much the question 

came across very clear is that, you know, material damage definition says 
you’re going to now protect both surface water use and groundwater use. I 
was asking, well, what are the groundwater uses under the clean water act? 
You have, you have drinking water as one of the uses. But, it’s not like 
under the clean water act for surface water you got warm water fisheries, 
you’ve got recreation uses. And, each state has identified how many miles 
of streams and what streams have warm water fisheries and all that stuff. 
There’s nothing analogous… 

Bob Singer (unintelligible) always going to be the most protective standard, though, so 
why, why do you have to look at anything else but the clean water act? 

Doug Mynear Because right now it’s a, if, if there’s a stream that’s not being used for 
drinking water and it’s a warm water fishery.  

Bob Singer (unintelligible) an aquifer. 
Brent Means Oh, well, right, I, I don’t know. Paul brought up, there’s sole, under clean 

water act there’s sole source aquifer designations. So, if certain states 
happen to have sole source aquifer designations for aquifers in the coal 
mining regions, which probably won’t be these. But, out west I wouldn’t be 
surprised. Well, we should always say, there’s no way that now mining is 
going to be able to change that use. If there’s some criteria that says if water 
quality goes here it will no longer be sole source. And, we predict that 
mining is going to cause that change, then that, so we’ve got to identify, I 
think, those states (unintelligible) 

Bob Singer (unintelligible) sole source use or not. Mining’s not, if mining were to 
contaminate a groundwater supply or make it disappear it’s still going to be 
not permitable.  

Brent Means I don’t, I would disagree. I mean, right now long wall mines are permitted 
to take water supplies every day it occurs. The only violation is if you don’t 
replace that water supply. And, when you take a water supply, what 
happens? Well, water use to be up here. It’s way below the bottom of the 
well. And that, the aquifer’s totally changed. So, I think we need to identify 
states that have specific water use for… There may not be any, I don’t 
know. And, and that’s what we’re (unintelligible) that there probably 
wouldn’t be a lot of states…. 
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Unknown …not a lot of them.  
 (unintelligible) that has very specific guidance for groundwater protection 

and regulation. So, that’s what we’re thinking. Talk about it. Relate it to use, 
talk about is it out there or isn’t it? State that. And that’s where it will be a 
qualitative metric where we weren’t thinking about how will this rule… 

Unknown (unintelligible) 
Brent Means Exactly. So, it’s going to be more quali-, qualitative because there’s no, 

nothing in this rule that’s going to greatly affect groundwater from… 
Unknown Alternative to alternative (unintelligible). 
Bob Singer What’s the jurisdiction? I, I really don’t know the answer to this. The clean 

water act jurisdiction for groundwater. They, I know I’ve, I’ve dealt with 
underground injections (unintelligible). I know you can’t inject stuff into an 
aquifer.  

Brent Means Well, you can. You just have to get a permit. 
Bob Singer Right, without a permit.  
Brent Means I know there’s sole source aquifer regs. To tell you the truth. The material 

damage definition refers back to the clean water act. The two areas, and I 
don’t know those numbers, they’re in our definition, material damage. It 
says, under the clean water act in these areas, surface and groundwater uses 
will be preserved. So, I think we need to go to those areas of the clean water 
act and see, I’m not even sure (unintelligible). 

Unknown (unintelligible) protect by the clean water act. 
Doug Mynear Yeah. I mean is there, what, in what context is groundwater protected by the 

clean water act? And, if it’s only safe water, safe drinking water in an 
underground (unintelligible). Underground injection is safe drinking water. 
That’s underneath safe drinking water. And then we could just say, well, 
this is how groundwater is, well here’s the difference and I’ll, then we’re 
done with it. Is that, right now if, if someone does not get a groundwater 
injection permit under the clean water act. I, as a regulator of SMCRA, can’t 
write a violation of that. I have no program  control under it. Under the new 
rule, I will have the authority to say you didn’t get a permit. Why? Because 
material damage, we don’t know if material damage is occurring or not 
because you never got a, you never got a permit. Cause, we have to require 
that its current use is protected.  

Bob Singer What permit though, under the clean water act, do they have to get? 
Brent Means Underground injection permit.  
Bob Singer For a mine? 
Brent Means If you’re going to inject. It’s, and a lot of mines do injections. So, if you’re 

going to have a coal processing plant that injects waste slurry into an 
underground mine. Ok. You have to get a, a clean water act permit. An 
injection permit. I know a site right now in Pennsylvania where  they’re 
doing it. They don’t have a permit. I can’t write a violation. (unintelligible) 

Bob Singer (5:15) What if they’re putting in a high wall mine that, that  affects the 
aquifer but doesn’t …. 

Brent Means Under the injection program you wouldn’t need a permit. And I don’t know, 
that’s my question, is that under, under that definition of material damage it 
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refers to two areas of the clean water act where uses are protected for 
surface and groundwater. There may not be much for groundwater under 
those. But, if there are, we need to make sure we’ve got data on it.  

Bob Singer So, none of you guys know anything about (unintelligible).  
Doug Mynear No, (unintelligible) is like draining to a sinkhole, which is also considered 

injection.  
Brent Means But you understand that that will change now. As where before, it’s going to 

be more protective now the new proposed language. Because we’ve got the 
authority that on any mine site you have to have that permit. Where 
before… 

Bob Singer But, we need to look at the other alternatives, too. 
Brent Means Oh absolutely. 
Bob Singer So, so that’s where the issue’s still open.  
Brent Means The issue’s still open at. Absolutely. So… 
Bob Singer We agree we don’t know. 
Brent Means We don’t know that. But…. So, that pretty much captures that, the 

groundwater. And then similarly (unintelligible) water resources. We’ll 
have a surface water section and quantity aspect. Could you scroll down a 
tiny bit more? Ok, yeah. So, we’d have like a record three four where it 
talks about the stream characteristics and we kind of flagged that as being 
some good material. Talk about, see, was it the definitions… 

Bob Singer We already defined streams. (unintelligible) 
Unknown (unintelligible) should come up and talk with you guys about 

(unintelligible). 
Unknown Who? 
Unknown Brian Loges. About the biology. That discussion…. 
Brent Means That I was asking (unintelligible). Tell him to come on up. I’d say, tell him 

to hold tight. We, we got probably too much to work through for now. And 
then I’ll get his feedback like, just to say, hey can we put it in this section or 
do we not put it in this section. And maybe follow up with him in an hour or 
so if that’s ok.   

Unknown Ok.  
Unknown So, stream definitions previously covered (unintelligible). 
Doug Mynear That’s kind of taken out of geomorphology section.  
Bob Singer We already had stream definition up here.  
Unknown Ok. Gotcha.  
Bob Singer So let’s get rid of one.  
Unknown Yep. Down, that one. The second one, yeah.  
Bob Singer Get rid of this?  
Brent Means Yeah. And then the types. 
Unknown You have stuff highlighted. What do you want? Stream  (unintelligible) 
Unknown Yeah, and that’s where it got into some pretty heavy detail about how to 

reconstruct streams. And we’re kind of, this is more of a brainstorming 
effort, but, we’re going to try to sort through, is like, is that needed from 
where we’re at and I, I don’t think so right now.  
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Richard Warner But again, those are specific topics listed for us to work on.  
Unknown Understand, sure.  
Brent Means And was it needed? I mean, I’m just asking. Cause I have to admit, it’s in 

here. There’s a little small paragraph about stream restoration. Is it because 
we’re trying to define the existing environment. How streams restored. And 
that the current people that regulate it. And then, hey, we’re going to 
propose regs that actually will further protect it.  

Richard Warner Yeah. Because right now they restore it only basically for form. Does it look 
like the natural stream (unintelligible). 

Brent Means Right.  
Richard Warner And, with the new regs it’d be form and function. 
Brent Means Right. So is that why… 
Richard Warner That’s why. 
Unknown They didn’t need it (unintelligible). 
Brent Means Well, I’ll put it this way, definitely mention it at this point, hearing the 

feedback. Probably not the level of detail that was in there. It was… 
Richard Warner So you guys intend to mark it up a little bit and give us some guidance? Ok. 

Alright, I’m ready to go on.  
Brent Means And then, with the climate discussion. Pretty much focus on, we’re 

thinking, focus on precipitation. Only include  that precipitation graphic and 
the other four, the, the ET pictures, ET picture (unintelligible). 

Richard Warner Can, can, can we do it not be region but just a national map? We have by, 
we were told do everything by region (unintelligible). So (unintelligible) 
anyway, it would cut down seven figures, six figures.  

Brent Means Yeah, I know.  
Unknown It’s tempting.  
Brent Means It’s tempting. 
Richard Warner It covers everything. You know, we just have to refer back to each region. 
Paul Ehret And the point of this is to say that it’s arid in the west. Right, I mean, how 

much…. 
Richard Warner A little more (unintelligible). 
Paul Ehret A little more detail than that. But, we don’t need to say that, that Louisville 

gets more rain than Lexington.  
Richard Warner No, no. We didn’t get to that point. (unintelligible) I’m ok. So, obviously 

the focus should be on precipitation because that’s what generates 
(unintelligible) a lot of discussion was on that. Evapotranspiration came it a 
lot with non-reclamation  techniques that would be available or not. The 
seasonal variations because of the, at least in my (unintelligible) SMCRA. 
At least what we’re hearing from EPA is that (unintelligible) valley fills, 
they run water year round so they consider that a detriment. Where in a 
forested area you, you (unintelligible) around June and you don’t see it 
again until, except for a few rainfalls. So they’re looking at not just peak 
flow. They’re looking at the hydrologic balance, which also determines the 
seasonal balance.   

Brent Means (10:31) Exactly. And that’s why we’re requiring, proposing twelve or 
fourteen or twenty four months of, for baseline sampling.  So, yeah, if we tie 



Folder A, Part 3-1 
Lexington Meeting, Water Breakout, November 2010 

5 
 

it (unintelligible) that context.  
Richard Warner Wind, wind was, I think we can throw out the wind if you want to throw 

that out. (unintelligible) temperature. We can throw that out. Cause ET 
basically (unintelligible) 

  
Brent Means Is a function of temperature. That would cut down on (unintelligible). 
Richard Warner Did we get resolved on the, can we do a single figure and kind of have a 

section that’s more general. That was our preference. But we were told to do 
it on a regional, we have it on a regional basis. We can leave it that way. 
You’re call , we’ll do it anyway you want.  

Bob Singer You’re basically going to have a section with, I think what Richard’s 
proposing, that’s talking about climate on a national scale.  

Richard Warner Yeah. But since we already got them regional, maybe we just keep it that 
way.  

Brent Means I, we might be able to….I like your idea. I’m just trying to think of how we 
can package that. We can maybe bump climate up into the other general 
section.  

Richard Warner That’s what I’m thinking since you have that general section. 
Brent Means Because it’s just not, climate doesn’t just dry streams. It dries groundwater. 

So if you have it in the stream section or the surface water section, it doesn’t 
really (unintelligible) 

Richard Warner (unintelligible) Alright, I’m with you. Let’s bump it up.  
Brent Means And if you wanted to talk about it in regions (unintelligible) 
Various (unintelligible) 
Bob Singer Well you’ve got these regional discussions. (unintelligible) 
Brent Means That’s only for surface water.  
Bob Singer You can have one for groundwater, too. Right? 
Brent Means But, but you could just have it general, up in the general section. If you 

wanted to keep it regional. When you get down to climate in the general 
discussion, you could say, well, in Appalachia, here’s how precipitation is.  

Richard Warner That’s right. And that’s really how we had it, (unintelligible). 
Brent Means Yeah, it could be up in there somewhere. And…now we’re really 

streamlining things. (unintelligible) 
Bob Singer If you don’t take it away from me, I can do it.  
Brent Means I have to admit. It’s already broken up into regions. Everything else is 

broken up regionally.  
Richard Warner That’s right.  
Brent Means As much as I think it makes it a mess, (unintelligible) 
Various (unintelligible) 
Brent Means But put it up in the general area? Or have a national…You still have to 

discuss the regional differences.  
Richard Warner (unintelligible) I guess (unintelligible) major change. Ok.  
Unknown What else do we have? The stream characteristics, the types and that will be 

a metric of impact that (unintelligible) carry forward as far as how these 
alternatives affect ephemeral, well, protecting the intermittents more than 
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we have in the past. More protectiveness through this, the base flow 
component. With the form and function.  

Bob Singer (unintelligible) stream characteristics. Stream types. (unintelligible) that’s 
the (unintelligible) stuff. So that’s (unintelligible) beg for a table that has 
them by regions, right? 

Brent Means Yes.  
Bob Singer Do you want a table with, with seven, seven rows and three columns. The 

columns being ephemeral, perennial … 
Brent Means We have them. Yeah.  
Various (unintelligible) 
Brent Means Not ephemeral. But we have intermittent and perennial.  
Richard Warner Right. 
Paul Ehret (unintelligible) put them all in and then have them… 
Brent Means It’s in three point four.  
Various (unintelligible) 
Brent Means Actually, (unintelligible) I love it, yeah,  because it’s actually one of the 

areas that (unintelligible) 
Various (unintelligible) 
Brent Means Yeah. Here it is. Look at this. It tells you. This is, this is nice stuff here. It 

tells you the num, the average stream length, the number of them in the 
United States, so it gives a general description of the United States and it 
says (unintelligible) hey. Down in Appalachia here’s how many miles of 
intermittent, perennial. What it doesn’t have is ephemeral, which is one of 
our discussions. But, then what’s nice is once you get to (unintelligible) 
Appalachia (unintelligible) 

Richard Warner (unintelligible) this we used for an example of more detailed stuff. 
Brent Means It’s back here. So even the general discussion of the differences for the 

region. But when you get to Appalachia, which is back. Ok. Back here, then 
what you say is ok of all those stream miles. Let’s then describe the actual, 
how streams are, the morphology of streams in Appalachia. In Appalachia, 
here’s what your, what the depth ratio is, slope (unintelligible) 

Richard Warner (unintelligible) number of them, yeah.  
Brent Means Yes. Intermittent and ephemeral. It describes how these things change 

and… 
Richard Warner (unintelligible) more data for Appalachia than for anywhere else.  
Unknown (unintelligible) 
Brent Means No, back here it gives ephemeral in terms of a description of the 

morphology. So here’s what you can expect an ephemeral stream to look 
like in Appalachia. Not the number of miles of it. But, I thought, I really 
liked how this was (unintelligible). 

Richard Warner But we also have miles of ephemeral for Appalachia. (unintelligible) 
Because I know we put that in that chapter.  

Bob Singer But only Appalachia.  
Richard Warner Because there’s not a database for the other ones.  
Brent Means How are we going to overcome… 
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Richard Warner There’s not a database. There’s not a published database. The only way we 
could do it is go to individual mine permits and believe that when they did 
the jurisdictional water determination, that they did it correctly and this is a 
representative of everything.  Big step. 

Bob Singer What about using the USGS digital elevation model, which comes right off 
the topo? 

Richard Warner Yeah, but the only thing it does is, so, but you have to select how many 
acres (unintelligible) 

Brent Means Represent an ephemeral stream.  
Richard Warner Yeah. 
Brent Means Drainage area. 
Richard Warner But there’s not publications on that.  
Unknown There’s a big publication done by the EPA that was (unintelligible) Region 

eight and looked at  the aquatic biology related to ephemerals and I, I think 
that there something to glean out of it. I know it was about a five state study 
that was done over about four years or so. And we might be able to get by 
with saying that’s representative of, of the west. If it’s five state area 
(unintelligible) 

Richard Warner (unintelligible) done out west? 
Unknown I know it was done out west.  
Richard Warner When you say west… 
Unknown Oh. Powder River Basin. Yeah. (unintelligible) 
Richard Warner (unintelligible) may have some for some areas but some areas we really 

don’t have anything.  
Brent Means So, what are we going to say? We can’t describe the effect of the current 

environment for certain areas? Is that what we’re sort of gonna say without 
saying it?  

Unknown Can’t do that.  
Brent Means I know you can’t.  
Richard Warner Well then you need a research study to come up with (unintelligible). 
Brent Means Or, can we do something, some sort of basic extrapolation method. 
Richard Warner Of what? 
Brent Means To come up with miles of ephemeral streams in the coal regions. Is that the 

discussion (unintelligible). 
Richard Warner Yeah. The ephem, everything else (unintelligible) database for it. To some 

extent. (unintelligible) that intermittent, cause if you look at all the different 
regions for the national (unintelligible) database. A lot of them will have 
only perennial. Some will have perennial and intermittent. So 
(unintelligible) numbers to start out with.  

Bob Singer Let me…. 
Richard Warner (unintelligible) 
Bob Singer Let me send a note to my GIS (unintelligible) they sometimes know about 

databases none of us know about. (unintelligible) 
Unknown The task for me, we, since I’m the western guy, we, I need to try to find out 

if there’s quantification of ephemeral (unintelligible) right? 
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Richard Warner Yeah. Yeah. Or basically, the number that we need is still not going to give 
us all the answers but it’s a first step that you have to say if you’re in the 
Powder River it takes four square miles before you get an ephemeral. If 
you’re down in Navajo (unintelligible) or something like that 
(unintelligible). That’s what we couldn’t find. And it may not exist as far as 
I know. As far as I know it doesn’t exist. Ok. But, that’s just the first step. 
Then the second step is actually a fairly large one. We have to download all 
this (unintelligible) to elevation models. Then we have to put our, our not 
the national hydrography but basically do flow, flow path (unintelligible) 
and then, and then specify for an ephemeral, intermittent, perennial which 
drainage areas. Then it’ll draw all those up and it counts all those. But that’s 
lot, a lot more work than just taking (unintelligible) national (unintelligible) 
database that already have lengths and stuff like that. Superimpose it and 
make a query. You got your answer. I mean, to develop that table there, 
that’s maybe twelve hour work. To do the next one is (unintelligible). 

Unknown And Morgan says we need that? 
Richard Warner Morgan says…. 
Unknown Morgan’s not saying that.  
Bob Singer I think we’re saying, I’m saying we need it to do some of the EIS 

(unintelligible). 
Various (unintelligible) 
Unknown Unless we have that first data, then we don’t even have a place to proceed. 

If we have that data, we can do it. It just takes time. (unintelligible) 
Doug Mynear But, you know, and I’ll say once again. Show me in that document where 

that was done. Show me 2003 (unintelligible) 
Various (unintelligible)  
Bob Singer Try to assess, for example, biological impacts, riparian stream impacts. 

Wetlands impacts. It’s coming off of stream length.  
Richard Warner (20:01) Yeah. I think we need stream lengths. We do have more than they 

have there. But, we don’t have ephemeral and if, if that data exists, then we 
can do… 

Paul Ehret But, you know, the ephemeral streams probably represent, if not a majority 
there (unintelligible) 

Richard Warner (unintelligible) That’s what we found in Appalachia that if we looked at the 
(unintelligible) hydrography database compared with what we came up 
with, we have tremendously more (unintelligible) 

Paul Ehret We underestimate cause we’ve (unintelligible) 
Richard Warner Way, way (unintelligible) all the studies show that. Yeah, fifty percent’s a 

good number. Fifty, sixty percent. That’s exactly right. 
Bob Singer (unintelligible) what we did is we calibrated it with actual on the ground 

delineations.  
Richard Warner We did as well.  
Bob Singer Ok. 
Brent Means So then you’re saying you, you  need this data to do certain analyses. We 

don’t have it. Somehow we got to reconcile this.  
Doug Mynear Why, why not just (unintelligible) the sixty percent represents.. 
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Various No, no. For Appalachia. 
Bob Singer It probably a lot less in the Gulf states where it’s not as steep.  
Richard Warner It’s going to be a lot less in (unintelligible). 
Bob Singer Yeah. Yeah. 
Richard Warner Anything that’s dry, it’s going to be a lot less.  
Unknown I don’t know about…. 
Various (unintelligible) 
Brent Means Ok. Well then that’s… 
Richard Warner (unintelligible) two-step process  for that. The first was get the numbers. But 

who’s going to do the work as far as (unintelligible). Is that something we 
do or (unintelligible). 

Bob Singer I think we’re probably tasked with doing it. It’s in our scope. 
Richard Warner I would think so because you got the GIS, right? 
Bob Singer Yeah. 
Richard Warner Ok. Good. Alright, next (unintelligible). 
Bob Singer (unintelligible) if it ends up being a thousand hours of work, we’re going to 

have to talk about it. 
Richard Warner Don’t talk to me. You got to talk to somebody. 
Bob Singer Yeah. (unintelligible) 
Richard Warner What’s the next one? 
Unknown (unintelligible) 
Unknown (unintelligible) the next big point that we had is, once again we’re at, under 

water resources. Surface water, groundwater and then we have mining, 
mining influenced… 

Richard Warner Yeah, I like, I like having a separate section like that. I think that’s a really 
good way to go. 

Unknown And, and so what that will do is where we have radionuclide chemical 
contaminant transport, we’re just going to have, that’s pretty much just 
going to go away. We’re going to wrap it under the water resources.  

Unknown Ok. 
Brent Means See, but you would still have underneath the surface water. You have these 

discussions about in the Appalachian Basin, now climate pulled up, up top. 
But you’ll fill in the hydrology. It may not be called hydrology, but you’ll 
have for surface water, you’ll have Appalachian Basin. You’ll describe, 
you’ll be pulling all those stream miles and numbers and stuff that go in that 
section. And you’ll still have your discussion though of, of water quality for 
surface water in Appalachia. What you won’t have and what you don’t have 
in here is that, if min, how mining influences water quality. That will be 
under the mining (unintelligible) 

Richard Warner (unintelligible) I like that better. 
Brent Means Ok. So, you know, this is how he broke his out by the way. Which has 

climate for Appalachia, hydrology, water quality. The problem is, is there’s, 
all the, you’re going to see a ton of comments and it’s not just from us. 
(unintelligible) From everyone.  

Richard Warner (unintelligible) I thought we’re getting some phone calls. 
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Brent Means This, there’s a lot of data in here. Appalachia. And then, for all these 
sections it just gets diminished, diminished, diminished.  

Richard Warner When we get to (unintelligible) it goes way down (unintelligible). 
Brent Means Yes, and what, and what I want you to understand is that now since we’re 

having this integrated team approach, and we’ll see how well it works… 
Richard Warner Much better. 
Brent Means Is that, is that we need to help you identify if there are resources, we need to 

help you identify them. So, we’re going to need to figure out where you 
need to beef up at and then Paul and me and whoever can be calling state 
folks, other folks, do you have any information on this? 

Richard Warner Exactly. Exactly what we need. Greatly appreciated.  
Brent Means The thing is that we need, that’s the, first (unintelligible) the contents 

(unintelligible). So, that’s how we have it described. 
Unknown There was one big point that I missed, if you’ll scroll down a little bit. 

Under surface water, if you go up a little bit, sorry, thought that I had, and I 
don’t know if I had total buy in form everyone (unintelligible). Is that, is 
that we, in the surface water quality, here we go, right there. So, we’re 
under surface water, under quality I think it would be good to talk about 
focus on sediment. And sediment transport, get into curve numbers as far as 
this grassland.   

Unknown You got it here, sediment transport an sediment control.  
Unknown Exactly. So to have, have that, to focus on surface water quality but focus 

on, on sediment. And then, any other water quality we can get into like 
AMD down at the bottom area. 

Richard Warner Again, now, this is driven (unintelligible) this is driven by this whole 
process, the big picture, is driven by EPA. Ok (unintelligible) put that on the 
table. And what they’re pushing right now are specific conductance, 
(unintelligible) metals, specifically selenium, obviously traditionally iron, 
manganese, sulfate, sediment, as well. I don’t even see us doing sediment 
transport. I think that’s well beyond any kind of scope of work here. 
Sediment transport’s a whole different thing. So…. 

Unknown I think we’re in agreement maybe, but, of base a little bit. I, I’m with you as 
far as EPA interest in TD (unintelligible). That’s why I thought it would be 
good in (unintelligible) water quality to have that specific section. 

Richard Warner And that’s where we’re at, surface water quality? 
Unknown Yes. 
Richard Warner Yeah, I think we have to have sediment in that. (unintelligible) until we go 

back to those 1980 reports. The water quality type stuff, I’m not sure what 
you’re asking for me to put in there that I don’t have in there already. I 
wouldn’t put curve number under quality because curve number’s a 
generation of the quantity of water.  

Unknown Ok. 
Richard Warner And if I would put sediment control structures in there I’d put sediment 

control structures when we looked at impacts of mining.  
Unknown Ok. 
Brent Means Curve numbers to me need to be up in the general discussion because it 
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describes how much of the water’s going to go to the ground versus 
(unintelligible) so to me that discussion needs to be up in the general section 
under, well, where we have it up at the top where climate’s going to go and 
all that other stuff.  

Unknown I agree (unintelligible). 
Unknown (unintelligible) 
Richard Warner (unintelligible) under surface water quality you only want to discuss the 

sediment issues. The other metals (unintelligible) water quality  
(unintelligible). 

Unknown That was my original thought. Now, I’m, I’m coming around to backing off 
that.  

Richard Warner No I, I think (unintelligible) probably you need to do sediment, specific 
conductance or TDS, selenium because that’s specifically (unintelligible). 
Iron, manganese, (unintelligible). Those (unintelligible) sulfate, acid mine 
drainage. And that covers the permit regulations for (unintelligible) and then 
the EPA impaired waters or degraded waters, those are the two 
(unintelligible). 

Unknown (unintelligible) outline here. So, sediment transport and sediment control 
you…. 

Richard Warner (unintelligible) sediment transport just put sediment. Just keep the work 
sediment. 

Unknown I’m with you. I share your vision in hitting EPA’s concerns.  
Various (unintelligible) 
Richard Warner So, on Bob on that one, just for the laundry list. Sediment comma, TDS or 

specific conductance… 
Unknown Selenium? 
Richard Warner Iron, manganese, sulfates and that pretty much covers the regs right now.  
Unknown You know, I’m ok with like a, a dealing with a selenium, braking that out 

(unintelligible) 
Richard Warner But, we could say metals. But, there’s…. 
Unknown But a lot of those other ones are listed, to me that’s more getting into AMD. 

Which would be in the following section. 
Richard Warner Ok. You have an AMD section? 
Various Yeah. 
Brent Means Well, to me it’s not just AMD it was mining influenced water. And see 

where I’m, where, this is where this document shows that it was written by 
many different groups of folks is that under your section  in surface water 
you describe what, a comparison of dissolved solids in natural streams, 
underground mine and surface mined streams. And to me, that is showing 
how mining affects…. 

Richard Warner I agree. But, I didn’t know there was a mining affects chapter.  
Brent Means Well there isn’t one yet. We’re trying to create one. But (unintelligible) 
Richard Warner I like the idea of a mining affect chapter.  
Brent Means And then you go over here and you start giving some nice data about, let’s 

see, water quality constituents related to land use. Deep mines. 
(unintelligible) here’s average pH (unintelligible). 
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Richard Warner Absolutely love the idea of have a mining affect chapter.  
Various (unintelligible) 
Brent Means But you also give data of where for certain types of water quality, you just, 

not mining related water quality, but here’s the general background water 
quality you might see in the Navajo area of the Gulf Coast. And see, what I 
see is if I flip back to three point nine which is radionuclide and 
contaminant transport, I see all that stuff repeated. TDS, there’s a whole 
discussion on it and, and… 

Richard Warner (unintelligible) in perspective, I’ve not read anybody else’s (unintelligible). 
Brent Means Oh, I’m realizing that now. And here’s all this, alkalinity and acidity… 
Various (unintelligible) 
Brent Means And that’s why as a, as a , we’re one of the few people that’s read the whole 

thing. (unintelligible) And so, Appalachian Basin water quality baseline. 
That’s in chapter three point nine and it’s like here it’s repeated again in the 
surface water chapter. (unintelligible) And so, what I, what I hope we could 
do though now is that in the surface water section we describe general water 
quality but not how mining affects water quality. 

Richard Warner This is what the water looks like.  
Brent Means This is what water looks like in the whole region, not just mining, but the 

region, ok? Not just where mining takes place but next door to where 
mining takes place. And then underneath this other section called mining, 
mining influence water.  

Unknown (unintelligible) we’re looking at the impacts of mining, that’s what we’re 
going to do in chapter four.  

Various (unintelligible) 
Unknown (unintelligible) chapter three we’re looking, as a baseline. 
Brent Means As a baseline.  
Unknown I said in chapter four we’re focusing on impacts of mining.  
Bob Singer Impacts of the alternatives.  
Brent Means Of the alternatives.  
Unknown Yeah, yeah.  
Various (unintelligible) 
Unknown (unintelligible) we already have these regions. And these are mining 

regions, right? That’s why they were selected.  
Brent Means Yes, but in those regions that we’re saying Appalachian Basin, there’s areas 

where mines will be in the future but aren’t right now. And, we’re 
describing the baseline condition of those. So, what you would expect in an 
unmanned area. 

Unknown No, I’m ok with that.  
Brent Means Well, let me just finish this thought.  
 (31:54) End of recording 
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Brent Means In if there’s no mine here and there’s a mine next door, we gotta describe 
both these environments right now.  In this unmined area, let’s just say 
TDS equals 50.  

Doug Mynear And we have some numbers. 
Doug Mynear Over here in the mined area we say, wow, after we ripped open all the 

overburdened, you get 2000 and in the alternative analysis what’s gonna 
happen is that if this thing gets mined because these rules will shift 
production from the East to the West. This is gonna turn into 2000 and 
this is gonna be the impact.  So we gotta described like currently here’s 
what happens when you mine areas.  Here’s what’s in the areas that aren’t 
mined, but if these get mined, expect these numbers to potentially go to 
that. 

Richard Warner Just, just, I, I agree except that one of the  alternatives is doing a bunch of 
our stuff which means our TDS might be 250 (unintelligible). 

Brent Means Oh.  Absolutely.   
Richard Warner Yeah. 
Brent Means But we need to describe the existing that hasn’t been mined. 
Richard Warner Absolutely agree 
Brent Means And that’s why I think like under the surface water chapter when you talk 

about water quality it should be the water quality from before the unmined 
areas and then.  

Richard Warner (Unintelligible) yeah I agree with that.  (unintelligible) 
Brent Means An, and then we get down because here’s what happens if we don’t do 

that.  What you’re gonna see in the surface water is that we see it mining 
causes TDS of 2000.  Well, then we get down to the groundwater section 
and we’re gonna go to this same exact discussion. And say groundwater 
TDS increases again and we think there’s duplication.  In fact many of 
these mines the way that mining affects water quality is the same for 
surface and groundwater in most cases. Because it’s all the water that 
goes through the mine and pops out at the surface. 

Richard Warner So there’s (unintelligible) 
Unknown Yeah 
Brent Means Except for sediment.  That’s why Paul is saying well if there’s a 

discussion on sediment that’d be one where it’d be a little more unique.  
Cause it doesn’t occur to both surface and groundwater.   

Richard Warner Yeah right. Okay.  No. I understand what you’re saying. 
Brent Means Yeah. 
Richard Warner I agree. 
Brent Means So it’s not like we need a lot more content, it’s just that we need… 
Richard Warner …organization. 
Brent Means …organization. 
Unknown Because (unintelligible) again you guys (unintelligible) 
Brent Means I know. 
Unknown (unintelligible)  
Paul Clark I’ll tell you. Truth, truth be known what, what happened with me is I was 

reading my little designated sections and it was like I didn’t read the 
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radionuclide one, the contaminant one and then so  I didn’t read the 
geomorphology one so I that was all the substantiate or most of the 
substance that I was thinking about integrating and I was like oh my and 
then they’re talking to everyone else.  I’m like oh so read… 

Brent Means So I don’t will this work though?  I mean…  
Richard Warner Absolutely.  I, I really, really like the mine impact  chapter or chap, 

section.  Okay.  An, and really a lot of this stuff like I looked at that water 
quality data like you just pointed out.  There’s a lot that says this is 
unmined.  Right?  So you throw it in that that section then hey, this is the 
influence the mining, throw that in that one it really calls attention to it.  
It’s a very, very strong… 

Unknown It’s very strong. 
Bob Singer Let me, draw  draw you guys out here.  We got , we, we just put in TDS, 

selenium, iron, manganese, sulfate. Probably should put aluminum in 
there too, but… 

Brent Means It’s already in. 
Unknown Cause (unintelligible)  
Richard Warner We’ll put it your list then (unintelligible) 
Bob Singer Yeah. But, these are these these chemical perturbations that we were 

gonna mention I mean when we start looking at the chemical 
perturbations in the mining influence section.  We said we were gonna try 
to avoid talking about mining impacts separately for groundwater and 
surface water and here we are we got em separate.  So something’s wrong 
with this organization here.  At least with our,  it’s not consistent with our 
original goal.  Right?  I mean we, we weren’t, we were gonna talk about 
water quality impacts together. 

Brent Means You’re right.  I think where it was gonna get a little bit confusing… 
Bob Singer Maybe we want quality and quantity at the upper level and then 

groundwater and surface water repeated twice. 
Brent Means The cart is so far before the horse right now because of the way this thing 

was originally structured it’s very difficult.  
Bob Singer Yeah. 
Brent Means I know.  I mean I realize that and … 
Paul Clark Do we need to break out groundwater and surface water or can we just 

talk about mining influences as a whole?  
Brent Means On water on water.  Probably just on water. 
Bob Singer Certainly the chemicals.  Yes.  Although you got you know you got some 

you got different processes goin on.  You you you don’t get like oxidation 
underground and precipitation and, and,  and… 

Unknown (unintelligible) 
Bob Singer (unintelligible) Sediment and that sort of stuff 
Various (unintelligible) 
Paul Clark Well, well, you, you know, let’s think this I guess.  So we got section D 

here when we want to talk about we all agreed we’d like a standalone 
mining influences and what are we, what mine influences do we want to 
address?  AMD, right? 
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Unknown Well not just A 
Richard Warner No. Quant, quantity of water, water quality constituents, (unintelligible)  
Bob Singer Under water quality AMD is one of those. 
Brent Means One of them.  The other ones are just like a high TDS conductivity.   
Paul Clark And that’s what I’m thinkin then that like well we just list em out.  You 

know if we want to talk about TDS, mining influences that TDS.  Not as 
groundwater to surface water but just a TDS.  AMD.   

Bob Singer Under quality. 
Brent Means Yeah.  Maybe… 
Bob Singer Or just as subheadings. 
Paul Clark Just as subheadings. I, I, I and I guess what I’m I’m just brainstorming 

here… 
Brent Means That’s okay.  Keep going. 
Paul Clark To, to not have a a little subsection. Talk about it as a whole. I ,I mean 

that we don’t need to list groundwater; don’t need to list surface water. 
Bob Singer This is wrong. 
Paul Clark (unintelligible) we just need to list where we want to talk about 

(unintelligible) 
Richard Warner Water quantity, water quality,  is that what you’re saying?  
Bob Singer Influences of mining on quality and quantity of water. 
Unknown Yeah.  Then… 
Paul Clark Yes. 
Bob Singer Under quality, we don’t even need to break out quality separate from 

quantity. But under quality, I guess we do, I’d like to see that 
(unintelligible).  

Richard Warner (unintelligible) quantity falls under (unintelligible) 
Bob Singer Let’s just see how that looks. I can’t type with my arms twisted. 
Richard Warner (Unintelligible) your, your mind’s twisted. 
Various (unintelligible) 
Bob Singer Obviously we’re not close to being done. We keep changing it.  So when 

when you are adding a lot to the (unintelligible)  
Various (unintelligible)  
Brent Means See you later. 
Unknown Okay. 
Richard Warner  Let’s see.  You, you got my gmail account?   
Brent Means What you’re what you’re suggesting is a way to (unintelligible) 3.9. 

Surface water parameters typically affected by coal mine drainage.  Coal 
mine drainage -- not AMD.  Just anything that goes through coal mines.  
TDS.  You know so it's (unintelligible) TDS (unintelligible) Then it goes 
through and talks about pH, alkalinity, acidity sulfate, iron, maganese, 
aluminum, 

Unknown Yes.  
Brent Means And that they do what you’re saying  total suspected solids. See you later. 
Bob Singer See you. 
Brent Means  And then what it does is is oddly goes into stream impairments.  
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Paul Clark Dr. Warner committed to redoing Chapter 3 for us. 
Bob Singer I can’t believe you let him say that. 
Paul Clark I gotta use the restroom.  I’ll be right back. 
Richard Warner This gonna (unintelligible) the next two weeks you know. 
Unknown Is what it is. 
Brent Means Just so you know.  Here’s how the radionuclide and contaminant 

transport, which I’m saying is the general water quality section. If you just 
page through it… 

Doug Mynear I did kinda look at this one too. 
Brent Means It basically says, here’s what a coal mine drainage is like.  And it talks 

about aluminum, acidity, alkalinity, TDS, conductivity, spent solids, 
and…  

Doug Mynear The, this one does have an (unintelligible) about the … 
Bob Singer …acid mine drainage? 
Doug Mynear (unintelligible) research on coal mining surface water quality, but it’s all 

leaning towards or at least I think it’s mostly pointed towards the  biologic 
aspect of ponds studied, (unintelligible) studied, so… 

Brent Means Well it’s in there to give descriptions on how those things affect aquatics.  
But what I’m saying is that he’s – or he or she whoever did this section 
(unintelligible). 

Unknown Carl (unintelligible). 
Brent Means Carl?   
Unknown Yeah. 
Brent Means Carl says that you know all these parameters are surface water parameters 

affected by coal mine drainage.  All’s I’m saying is I like what you’ve 
done just on surface water.  Same thing happens in groundwater.  So we 
can sort of show the groundwater issue by…  

Doug Mynear Yep. 
Brent Means Just by changing this title to groundwater and surface water except for 

total suspended solids of course. 
Various (unintelligible)  
Brent Means And it’s real nice what they’ve done here 
Doug Mynear No I, I agree.  I’m, I’m just like I say, I’m just pointing it out back there 

that some of those studies are more biologic than they are … 
Brent Means And that’s okay. I mean I, I, I don’t have a problem with that.  The, the 

other thing that gets a little bit odd or where I’m not sure organizationally 
how it potentially go is then he goes in to go on through each of the 
different areas like Appalachia and gives, or actually this one is all of 
them, where it talks about stream impairments.  It talks about all these 
things that affect surface water.  These parameters.  And then he says, oh 
due to mining here’s how the water ,surface water is affect in all these 
different states.  Which is we need that in there. 

Doug Mynear Yeah.  (unintelligible) 
Brent Means I don’t know if it’s best in this water quality discussion or stream 

impairment or be up in the stream’s section.  Probably down in our 
mining section. 
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 I don’t I don’t know some of these are so overwhelmed as far as if we can 
actually pull this together the way we want to in time frame or is it, is it 
that bad?  Without some minor tweaks like throw (unintelligible) the 
(unintelligible) in the surface water section and leaving some of the other 
sections alone except for retitling them? I just don’t know.  I mean we can 
beat down in this pile.  I have no problem. 

Doug Mynear Well not to say.  I kinda expressed that concern yesterday about you know 
do we have time to do this new chapter 4 as well. 

Bob Singer Well I, I, I think this (unintelligible) save us a lot of time on chapter four. 
The cost is going to be redoing chapter three but… 

Doug Mynear I mean.  Yeah.  I, I don’t know if it is or not.  And obviously you have a 
lot more experience in this but you’re (unintelligible) I’m basing most of 
mine on going back to reading what was in Chapter 4 here.  And what was 
Chapter 4 in the 2003 and Chapter 3 and I don’t see all that analysis. 

Unknown It’s not. 
Unknown Well I think…  
Unknown (unintelligible) 
Doug Mynear So no.  I’m just saying it’s you know I mean does redoing all of this save 

me a lot in Chapter 4?   
Paul Clark To me it, it, we, we, we need to do keep going down this road . 
Doug Mynear Yeah. 
Paul Clark It,  it screamed repackage. 
Bob Singer Well, and the fact that we got these sort of screaming comments like why 

is this organized this way basically. Once you guys all talked to each other 
it was like it, it, it, why the, the, the recount was the organization not the 
content so much. So.  We had it it it if that’s your comment it’s gonna be 
the public’s comment, it’s gonna be the agency’s comment so we either 
pay now or pay later. And,  and… 

Caroline Bari What about, cause, since we’re gonna get this technical editor on board, 
and she has me and a couple of other people to assist her, taking the 
outline we come up with and perhaps rather than you guys moving this 
stuff around if you could somehow, not with a track changes thing but sort 
of document how this section’s getting moved to here, this section was 
removed, and let’s sort of have a list that you could look at describing the 
changes that were made to get it to fit into your outline. I mean is that like 
totally not realistic? 

Doug Mynear Well it’s kind of (unintelligible) you know since since we had this 
(unintelligible) can reduce… 

Various (unintelligible) 
Caroline Bari That’s what she’s for. I mean that’s what she’s for.  
Bob Singer But does she know I mean about mining? 
Caroline Bari She doesn’t and I mean between Mike… 
Doug Mynear (unintelligible) a good thing though 
Caroline Bari Well, if, in one aspect but between Mike and John, you know, obviously 

would have to participate in this activity and myself and think we could 
definitely , you know, assist her.  
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Bob Singer You know (unintelligible) if you could take a first cut at it and and there’s 
gonna be some holes there’s gonna be some jagged edges.  And then we 
went back and tried to, to say no that should go over here or there.  I mean 
it might save, save us some time. 

Caroline Bari And then as far as like, you know, when you’re talking about things being 
repeated things that are removed.  Document we moved this section 
(unintelligible) from here to here, here to here to here to here. So. I, I 
mean maybe if when you’re reading through the document you start I, I’m 
just trying to think… 

Doug Mynear (unintelligible) We looked at some things this morning and saying, you 
know, this is nice but is this really necessary?  I mean that that… 

Various (unintelligible) 
Bob Singer Taking seven graphics and turning them into one? Man, that sounds good 

to me.  That that doesn’t take you know I somehow (unintelligible) 
documenting, just do it. And, and getting rid of the wind data. These are 
kind of like no brainers, decisions. 

Brent Means The documentation of the move, moving around I, I think would be pretty 
daunting. 

Unknown (unintelligible) 
Bob Singer Yeah. That’s where I’m going is if you might spend more time 

documenting than doing it. And, and, you know, ultimately it’s like who 
cares we’re just want to have a good document when it’s over. And it’s at 
this point this intermediate… 

Caroline Bari But I think what I’m getting at is this: at some point someone’s gonna 
have to look at the whole thing in entirety to make sure we have not 
deleted something or…. 

Bob Singer Yeah. 
Caroline Bari You know…  
Bob Singer Oh sure. 
Caroline Bari But that’d be Mike and John I’m I take it or (unintelligible) or I say I 

don’t know if they’ve got the technical background to look at some of this 
stuff that y’all have…  

Various (unintelligible) 
Bob Singer Well you need to have that discussion that we talked about I think with 

John, right? And sort of see what the commitment is so that we 
(unintelligible) 

Paul Clark (unintelligible) And they say, we’re, it’s like it’s basically our, do we have 
control? Can we basically do what we want to do here and say if you 
don’t like this, delete.  I want this you know… 

Bob Singer And what would your preference be? Would you rather have a, a us do a 
round of consolidation and moving or do you wanna just, would you 
rather if you have the time just to do it? 

Paul Clark  (Unintelligible) think the later.  I, I think that what I think your editor 
could help us out as a second cut. And, and I think I think that and for 
example this is (unintelligible) graphics were I think I could physically 
(unintelligible). I ‘m nervous here. Cause I’m I’m a bold person and I 
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don’t mind you know cutting and and an doin what I think is right but I I 
I’m on good ground because these are all the interested people they and 
that people that, that led into the a, a the, the water sections.  Long story 
short, I’m rambling here but like if we could if I basically went through 
with probably sittin down with myself, Brent, and maybe like a Marcello 
and a very small group like like this and if we just went through and 
physically deleted stuff and move it around and then work with your 
editor to say how’s the flow?  We, we’re, we’re moving content… 

Bob Singer Well, but the editor needs to get all the, the, table references, and the 
figure references redone. That’s, that’s, that’s a big undertaking.  I’d feel 
better if somebody technical did this first move. 

Paul Clark And it could probably save the editor time because then they wouldn’t be 
focused on like oh man I’ve got to get this flow right.  Well yeah and I’m 
I’m just saying delete it all.  You know where if I say this is gonna be 
gone don’t even focus on this. 

Bob Singer Right. (unintelligible) Then I hope you picked up that there’s no 
resistance from us on this at all. 

Paul Clark Yeah this is good.  I feel (unintelligible). 
Bob Singer We wanted to do this months ago and, and, it’s just the stars are in line 

now, let’s do it. 
Brent Means There’s sort of a line but it’s still.  I just don’t have a clear I thought I had 

a clear vision.  I don’t to some degree. 
Unknown We keep workin. 
Unknown We, we, we flip-flopped (unintelligible) 
Various (unintelligible) 
Paul Clark Now I’m like okay.  
Brent Means (Unintelligible) because we were broken down to like quantity and quality 

and I don’t even think there’s anywhere in here that describes how mining 
im, impacts water quantity.   

Unknown Well.  
Various (unintelligible) 
Doug Mynear I mean there’s a little bit in Richard’s section there of , I think he 

discussed that he’d like to, as far as fills anyway.  Increasing our… 
Unknown Increasing…  
Unknown …increasing base flow. 
Unknown (unintelligible) 
Doug Mynear We get that underground impacts to the surface (unintelligible) surface 

impacts. But it wasn’t a lot, I will agree. 
Brent Means I was, I mean, in a yeah.  It’s like describing the current environment.  

You know. 
Paul Clark We had to be locked away for four days 
Brent Means We do. And, and just, I mean, I presented to you guys… 
Paul Clark I mean, what, where we were startin this morning when, when we were 

goin through these  sections we were like okay what do we think about 
this and we’re we’re tryin to deal with this outline, where do we need to 
move this?  I think we’re lookin at three days of lock down and just doin 
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it. 
Bob Singer But it’s not three weeks.   
Various No. 
Caroline Bari Perhaps if you come up with an outline and as you’re moving things 

around and rearranging them.  Then, then you’ll see the holes that we can 
(unintelligible) and maybe fill in 

Bob Singer But as you start moving these things.  You know. Presumably just put a 
marker on em and say it’s been moved, there’ll be some stuff that you 
haven’t moved and just say well do we delete this or do we need to 
change the outline and put it in there?  

Brent Means Yeah. 
Paul Clark What should we cheat?  I mean we’ve I mean we’ve have been really 

have four sections to go through or five.  
John Craynon And, and you know we need we need to kind of (unintelligible) that’s not 

out of either one of our .. 
Unknown So you guys like to ski? 
Unknown Huh? 
John Craynon (unintelligible) I did that a long time ago. 
Various (unintelligible)  
Unknown Well I just try not to travel not too much. 
Unknown I can see (unintelligible) I don’t care as long as…  
Various (unintelligible) 
Doug Mynear I do like Denver 
Various (unintelligible) 
Brent Means I mean,  I just wonder if we if it isn’t still a good discussion to help 

develop this that we got through the whole geomorph section.  And it 
raised questions about we need some of this content. And others was real 
clear where it would go to.  Shall we just keep rolling on and go through 
the couple other sections?  I mean, 

Bob Singer But before we are we do we think this outline’s okay to work with for 
now?  Because,  I just threw some of this crap in here without a whole lot 
of thought so…. 

Paul Clark One thing I, I’d see where I, I, I disagreed with a Dr. Warner a little bit 
there when we, we, we just weren’t   at the same point in in the outline.   
was when we’re talkin about quality up there I I focused on sediment and 
TDS and all those other elements would be under the, the other 
geochemistry discussion at the bottom.  Mining influences. 

Brent Means And why would TDS stay up there? 
Bob Singer Cause you were tryin to keep it as as physical stuff up ‘ere and chemical 

stuff down below. 
Brent Means But does all that’s not total suspended solids that’s dissolve solids, which 

is a chemical.   
Bob Singer Yeah, yeah. That’s true. So why not just sediment?   
Paul Clark Well, look at, I look at it this way.  What are we gonna talk about in that 

water qual, as it is right now if we’re gonna talk about selenium, iron, 
manganese,  these are all, you know, AMD things. 
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Bob Singer They’re all,  they’re all mining influenced. 
Paul Clark Yeah. 
Bob Singer What if we talked about regional, general, water quality.  The 

(unintelligible) 
Paul Clark That’s why (unintelligible) 
Bob Singer The west is is is higher in alkalides, you know, there’s more borate. 
Paul Clark That would be good.  Yes. 
Bob Singer So, regional water chemistry trends. 
Paul Clark Yep. I think that’s (unintelligible) 
Brent Means Well they do that.  I mean, I don’t know if you guys know but it like and 

this is surface water section – Warner’s – he goes through and, and he not 
doesn’t do, a lot too much, some of the AMD stuff he does but you look.  
He goes background data on water quality in each of the regions.  Not 
mining necessarily. 

Paul Clark I….  
Brent Means It, it talks about dissolve solids, in unmined areas. 
Paul Clark Well here, how do I say this? Yes, for Appalachia and it just drops off a 

cliff after that… 
Bob Singer Yeah. 
Paul Clark And basically just before Appalachia and ,and the theme’s carried through 

is, is sediment.  And one discussion there is like oh look, there’s a 
relationship between TDS and specific conductance.  So, I don’t care. 
You know that we don’t need demonstrate that there’s a relationship. But, 
that’s why I was keyin in on the sediment because it was kind of already 
structured like.  I was thinkin that well why don’t we just talk about 
sediment in surface water quality and since we have this mining 
influences that’s where you talk about your AMD parameters, about the 
the highlighted ones (unintelligible) 

Bob Singer So I’m gonna propose we get rid of these these things here and leave em 
in down here. 

Paul Clark Yes. Yes. 
Bob Singer Brent, you on board with that?  
Brent Means I’m willing to follow right now. 
Various  (unintelligible) 
Brent Means Yeah.  I’m havin a tough time with it because I’m looking through and, 

you know, he’s right.  I mean, I’m basing the whole chapter off 
Appalachia and boy information just after Appalachia there’s no, there’s 
nothing in terms of discussing about water quality.  I mean, it, it’s just all 
these like equations of here’s how you look at TDS.  I mean,  you can 
keep talking.  

Paul Clark I,  I feel ,I feel good and I know that (unintelligible)  
Various (unintelligible) 
Bob Singer Let’s make coffee if you need some chemical enhancement. 
Paul Clark It was funny, the first hour we were here Brent’s all like man you got to 

be pumped up.  You got to be all ready to go.  You know.  And I’ve kinda  
tailed off. 
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Various (unintelligible) 
Paul Clark One, one other thing that I’m real happy with everything after one other 

conceptual point that, that , one that I want to chat about is the aquatic 
biology component.  And basically, Brian Loges was thinkin that we 
would do the quantifiable (unintelligible) would be better served under 
our stuff since it’s  getting into surface water. I kinda, I, I disagree.  I, I, I 
think that we got so much in, in here right now that if you try to wrap in 
the aquatic biology it, it’s, it’s just gonna … 

Bob Singer Well, then we have to add, then you have to add wetlands.  
Paul Clark Exactly. 
Bob Singer And, and  then we have to add the, the, the rare and threatened endangered 

species, special status species. 
Brent Means They did. 
Bob Singer But (unintelligible) 
Brent Means If you look who has the chapter 4 outline.  Right here.  Not all of it. Right 

here underneath  water resources planning , where did I see the word 
wetland under here? Somewhere. 

Bob Singer That was a draft and then they changed it. 
Caroline Bari No.  That’s it was with 4.1.4.  It wasn’t under there. 
Bob Singer Yesterday it was. 
Brent Means It was und.  Okay.  They must have changed it.  Cause it was under here.  

I was like oh no, no, no.  We don’t even want that 
Bob Singer They changed it (unintelligible). 
Brent Means Okay.  But I I but I what Paul’s saying especially is that in the geofluvial  

section there’s some talk about function of streams in terms of biological 
function and nutrients and stuff like that. 

Bob Singer That’s (unintelligible) section 
Brent Means That’s what I think we need to fight strongly for.  Cause we need to keep 

it in terms of form, streams in terms of form and water quality not in 
terms of function. 

Paul Clark And the other rationale that, that I have for that to, to not have it our 
section is what’s new in this rule is the function component of streams 
that, that OSM really never really paid much attention to so since we’re 
we’re keyed in on function now to have that real strong aquatic biologic 
section I, I propose to keep it out of here.   

Bob Singer I’m an aquatic biologist and I agree with you. It’s, I mean the only weird 
thing it that when we’re talkin about water quality h standards and  
chemical constituents the driver for all those water quality standards is 
biology. 

Paul Clark Yeah. 
Bob Singer But, we don’t have to really address that.  You know, if selenium is five 

micrograms per liter, that’s a number.  It doesn’t matter that it’s been 
reported to kill a fish at six.  You know it’s not really relevant to meet 
standards. 

Brent Means Yeah.  That’s true. 
Paul Clark Where it’s describing the (unintelligible) environment. 
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Bob Singer Or that the background in the Ohio River is seven. But that’s another 
problem. 

Paul Clark So that’s cool.  I, I feel, I feel good about this. I think, let me say the next 
step is going through these  these sections and, and making sure we’re 
splicing  elements and in the right spots. 

Doug Mynear Well (unintelligible) an ounce of Brazil nuts has a, 700 or something like 
that? 

Bob Singer Yeah. 
Paul Clark Well what is this?  What does it have? 
 Selenium.  Streams are regulated because of warm water habitat to five 

micrograms per liter. And one ounce of Brazil nuts has 700. A three 
ounce chicken breast has like 14 or something. 

Unknown Really? 
Bob Singer All those all those (unintelligible) 
Unknown (unintelligible) the selenium (unintelligible) 
Unknown Yeah. 
Paul Clark That does give some perspective.  Sure. And is that not (unintelligible) 

force from the trees basically? 
Doug Mynear And, and (unintelligible) man’s (unintelligible) has 105 micrograms.  

So… 
Unknown Wow. 
Doug Mynear So you’d have to drink 21 liters of water to get as much as (unintelligible) 
Bob Singer But, they’re talking about biological risk to fisheries (unintelligible) 
Doug Mynear I’m just saying, in perspective. In drinking water standard is 160.  
Bob Singer But we’re not too sensitive to selenium. 
Doug Mynear That’s (unintelligible) some parts of the US there’s actually selenium 

deficiency. 
Bob Singer Yeah. (unintelligible) 
Doug Mynear Yeah, yeah. 
Bob Singer Fluoride (unintelligible). So, we have an outline.  I’m not gonna email it 

out quite yet cause it may change one more time.   
Paul Clark Are, are we using is anyone that fed into this or was responsible for a 

certain water sections everyone’s had the chance to weigh in now that Dr. 
Warner had a chance to go through some of this right (unintelligible) 

Bob Singer Well, you know Doug.  Doug, I have people who work for us but we can 
speak for them.  

Paul Clark Okay. And that’s where and that’s where I, I think  we’re, we’re it.  You 
know.  We have buy-in with this.  I say next step, next stop is you, me, 
and… 

Unknown …a case of beer. 
Unknown (unintelligible) physically (unintelligible) movin stuff 
John Craynon (Unintelligible)  there’s like a land group.  Are they thinkin along the 

same…  
Bob Singer They should be. 
Various  (unintelligible) 
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Brent Means (unintelligible) Everyone’s gonna have to repackage similar.  I mean to 
me.  If you’re gonna have just these four sections or whatever they are.   
and you’re.  Well these are up here so that’s easy.  But if you’re just 
gonna have it a water resources, a geomorphology and top, topology, 
topography which…  

Unknown We’d just put the geomorphology  
Brent Means I don’t know why they’d put geomorph there but… 
Unknown Yeah. 
Brent Means But, terrestrial or the bugs and bunnies sec  The land, the dirt, water, bugs 

and bunnies and then....  
Doug Mynear Socioeconomic. 
Brent Means So let’s (unintelligible) people.   
Bob Singer Let, I mean, if you  don’t mind seeing our dirty underwear or something.  

Let me let me talk about implementation cause Doug you, you and I are 
gonna have to figure this out.  I, I got this guy Carl (unintelligible). I don’t 
know if you’ve met him.  So, he’s PhD chemical engineer, he wrote that 
section on chemical contaminants and nutrients.  He knows water 
chemistry and all that.  So, he’s gonna be tasked with writing the 
alternatives he’s gonna be in Section 4. What do I tell him to write now?  
Don’t I have to get in the revised section 3 and say this subsection is what 
you have to write? 

Doug Mynear Well I think you’re still.  I mean… 
Bob Singer How do we break out this section four? 
Doug Mynear (unintelligible) This sort.  You know, down here.  There’s gonna be 

paragraphs in here that will be incorporated to include.  Even though, you 
know, we’re saying water resources section.  We’re just piling it all back 
in one spot.   

Bob Singer I understand.  But…  
Doug Mynear We’ll have paragraphs underneath there. 
Bob Singer But, but what do I tell em?  What do I tell him to analyze for each of the 

alternatives?  Because Ann said that we got two weeks to get Alternative 
5 complete.  A week, two weeks from today.  But a week from today 
they’re gonna give us, the, our, our  magic numbers. We’re gonna have to 
crank this (unintelligible).  So I, I’m not sure how to break up the writing 
assignments within our team.   

Brent Means Won’t he just cover the water quality aspect? 
Bob Singer Yeah, but you’ve overlapped so much with with Dr. Warner and….  
Brent Means I don’t think really.  And Dr. Warner had nothing to do with.  Well.  He 

did have some water quality. You’re right.   
Doug Mynear He just.  (unintelligible) It got repeated there. 
Brent Means It got repeated was the problem. 
Doug Mynear So there’s no reason for…. 
Bob Singer I guess what I’d like to do is send the revised section 3 and say you know 

you need to do 3 point or 3D Roman two, one and then have Dr. Warner 
review it or vice versa. We need to have this this discussion soon and, and 
and a lot of detail with our team members. 



Folder A, Part 3-2 
 

13 
 

Brent Means Cause really Warner did some of his work.  One thing that Warner did.  
You know he described it how coal mining affects water quality.  But then 
he also discussed the the a to the point of of how mining affects stream 
impairment, but then Warner just basically did a lot of the background 
that said here’s what water quality looks like in unmined areas; here’s 
how it changes in mined areas; underground mined areas; here’s how it 
changes in surface mined areas.  Did you see the stuff he put? 

Unknown (unintelligible) 
Brent Means (unintelligible) I have to admin the one thing he did was some nice stuff 

but it, it to me that was the only portion of Warner’s stuff that he’d have 
to be cognizant of are these little charts that Warner did. So to me he’d 
just have to… 

Bob Singer (Unintelligible) keep em separate? 
Brent Means Cause as Paul said.  It dropped off and that was in Appalachia was these 

nice little comparison of percentile of dissolved solid concentrations in 
streams in unmined and mined basins.  Okay?  But this is all  I think for 
Appalachia and it goes here’s nat here’s what it looks like in natural areas, 
underground mined areas, and surface mined areas.  But really it dropped 
off after Appalachia real quick.  So if he just looked at Warner’s water 
qualities stuff in Appalachia that’s about all you have to be cognizant of.  
In terms of water quality impacts if that’s what you’re tasking him with. 

Paul Clark You know with with all this being said, I, I, I think it might one thing I 
would propose with the integrated team approach is you know with the 
four of us (unintelligible).  

Bob Singer (Unintelligible) is the eyes and ears of PKS here just to…  
Paul Clark Oh.  I didn’t know.  I had no clue who you were with.  I, I thought you 

were actually were (unintelligible) 
Caroline Bari No. 
Paul Clark Okay.  Okay. 
Bob Singer So basically (unintelligible) 
Caroline Bari Cause I’m what I’m gonna do is I’m gonna work with the technical editor 

to try to get everything pulled together. 
Paul Clark Pulled together. Ok. 
Caroline Bari Ok, so I’m sitting in to try to get a feel for where this is headed.  So, we 

can allot our time and schedule and stuff … 
Paul Clark Okay. 
Caroline Bari …to take care of it. 
Paul Clark Well but what I’m hearin is is four of us plus Dr. Warner  and having like 

a weekly call to touch touch base or where are data gaps and then this 
might help out.  I think that was the missing component.  You guys were 
only talkin.  We were talkin. 

Bob Singer We were talkin a little bit. You know.  We we at least do do talk.   
(unintelligible) 

Paul Clark But I don’t know and I mean you’re kinda the team lead. But  
Bob Singer But (unintelligible) you guys I the middle of this the whole thing.  My 

company bought his company. 
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Doug Mynear Well.  It’s it’s kind of like.  (unintelligible) We we merged into a new 
company that, which they own 60 percent of and we own 40 percent of. 
It’s called ECSI LLC.  But, we are, in fact, I mean, basically a part of 
E&E.   

Paul Clark Can we get any more interesting dynamics? 
Various (unintelligible) 
Paul Clark But anyway I, I think that might be productive.  That way I can kind of 

give feedback, direct feedback to Dr. Warner say hey I’m get, comin up 
with a goose egg for ephemerals in the West.   

Doug Mynear Yeah. 
Paul Clark (Unintelligible) now versus (unintelligible). 
Doug Mynear (Unintelligible) and I’m gonna ask that anything that you you know email 

or communicate with Dr. Warner especially email or whatever you copy 
me on. 

Paul Clark Sure. 
Doug Mynear So, so I can have kinda an idea what’s going on. 
Brent Means But we almost need some form formal line of communication that doesn’t 

take up so much time because you obviously we have to be all be workin. 
Doug Mynear Yeah. 
Brent Means But we need to gotta provide feedback so we can’t have people either 

doin the same work.  
Doug Mynear Right. 
Brent Means Or goin like this (unintelligible). 
Doug Mynear We found that out (unintelligible) we I (unintelligible) had certain 

sections they were workin on and they’d been assigned certain dollar 
value for recreation section.  I’m going off writing stuff  on recreation an 
unfortunately Bob same time had somebody doin stuff on recreation that 
we got 

Bob Singer We go great though cause we were we I had them start on the graphics; 
you started on the text;  

Doug Mynear Yeah (unintelligible) 
Bob Singer Yeah and we both realized we were both doin the same chapter.  It, it 

was…   
Doug Mynear Oh man.  What do you got? 
Bob Singer It wasn’t.  It really wasn’t much wasted effort. 
Doug Mynear No it wasn’t. 
Brent Means There may be some benefit like Paul says a  no I you know might even be 

like a no more than, have rules.  No more than 15 minute but a weekly 
touch base. 

Doug Mynear Oh I think so.  Yeah. 
Bob Singer I’m wondering if we don’t need to have I mean I think at the very least 

you guys need to physically get together.  
Brent Means Yes. 
Bob Singer Whether or not you want us to be there. Basically (unintelligible) lock 

down type thing. 
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Paul Clark Yeah.  And I think that is the next step for basically… 
Bob Singer I think it’s two or three days. 
Paul Clark To physically start moving stuff around. 
Bob Singer You have all five.  
Caroline Bari And that (unintelligible) needs to happen sooner than later. 
Bob Singer You have share point access? 
Paul Clark I have (unintelligible) 
Caroline Bari Cause with the holidays coming up and (unintelligible) 
Doug Mynear (Unintelligible) you get (unintelligible) share point access. 
Brent Means Yeah.  Me and Paul need it. 
All Conversation regarding SharePoint. 
Doug Mynear I’ve been.  What I’ve been doing on mine is I check it out you know I 

work on it and I check it back in.  In that section. 
Brent Means We need 3.4, 3.6, 3.7, 3.8 and 3.9.  So basically 3.4, 3.6, through 3.9.   
Caroline Bari Are you (unintelligible) I think this is my question then.  Is we need to 

maybe address this with John.  Like are we gonna just stop work on 
comments at this point; give them the most current versions of those 
sections; that now will incorporate some of the comments that we were 
given  and they work with that? 

Doug Mynear Now. I mean the danger . 
Caroline Bari Or do we … 
Doug Mynear I’m the one who (unintelligible) working on Chap.  I know Jack did.  Jack 

and Liz (unintelligible) 
Caroline Bari Okay. 
Doug Mynear  I didn’t see whoever checked em out and checked em back in. 
Caroline Bari Cause because what’s gonna happen with this is when they rearrange all 

this really you’re gonna have to review it again.  Basically. 
Paul Clark I  I you know I know exactly what you’re saying cause you’re were 

you’re in the middle of (unintelligible) making this what better.  And 
we’re saying stop. So I well you I think we’re goin.  I need to go to the 
John. 

Caroline Bari Which is fine. I mean and I’m not saying no, I’m saying now we gotta be 
really careful and coordinate so that we don’t (unintelligible) 

 Meeting suspended to get John Craynon. 
Brent Means Well well I see the repetition here.  The problem is right now is the water 

qualities gets repeated.   
Bob Singer In three different areas. 
Brent Means And I just wonder if it’s worth just doin a whole reorganization versus 

just tryin to work the water quality aspect.   
Bob Singer Yeah. I don’t think it’s been.  Like like we’ve been saying, it’s it’s three 

days of work and (unintelligible) 
Brent Means The way that I have it right now is that we have to describe the, the 

affected environment of of the unmined areas that maybe mined in the 
future within the coal region.   

Bob Singer (Unintelligible) of the region.  Yeah. 
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Brent Means Of the region. 
Bob Singer Yeah. 
Brent Means And there’s a lot of stuff we have no data on right now. 
Bob Singer Yeah. 
Brent Means And in certain areas, like just pick one out.  Northwest or  pick your, you 

know ,Alaska is like two pa, like or two paragraphs 
Doug Mynear They have nothing on (unintelligible). 
Brent Means No. 
Doug Mynear Groundwater (unintelligible) so…  
Brent Means Nothing. And we’re tryin to and we’re tryin to now break out that where 

the unmined the the natural environment that’s unmined versus how then 
the current baseline conditions of the mined areas in those coal producing 
areas. And this is gonna be sort of broken out in that mining influenced 
water section.  It may not even be water quality – just mining influenced.  
I don’t know keys or impacts.  I’m not sure what it would be titled but 
that’s what we’ve sort of describing all of these different stream 
impairment miles and I I just just not seeing it organized.  The content.  I, 
I I don’t know.  I just have trouble work seeing how that’ll get 
reorganized. 

Bob Singer Well what you’re tryin to do I think and and maybe some of this can be 
deferred to Section 4.1 which is the the future baseline.  The the  because 
that that would be the section where you talk about 22 percent of the 
streams that are impaired on a regional basis.  Twenty-two percent of the 
of the of the mine streams are impaired on a regional basis.  This 
represents two percent of all the streams if mining were to be built up 
entirely It’d be another three percent or something.   you know there’s 
some of this could take place in Section 4.1. 

Brent Means But right now it’s presented and and I know we can it’s open to change 
but right now of all the stream impairment stuff which we need to know  
in the existing environment is presented in 3.9.  Where would we put that 
at now?  Under the mining section?  How many miles of streams are 
impaired in each of the states?  Coal producing states.  Where would we 
put it up here in the general section? 

 Excuse me excuse me are you bmeans at OSM (unintelligible) 
Various (unintelligible) 
John Craynon I like the Rock Hill Farms. 
Bob Singer We’ve made so much progress here (unintelligible) 
John Craynon And, and I do have a bottle of the Kentucky wheat whisky which we 

could sample to contrast the bourbon. 
Unknown Do you wanna (unintelligible) 
Paul Clark So we’re in a good spot.  And, Dr. Warner’s pretty much in agreement 

with the everything that we have sketched out. 
Unknown Great. 
Unknown (unintelligible) 
Unknown There you go. 
Unknown Okay. 



Folder A, Part 3-2 
 

17 
 

Paul Clark So we’re lookin at like the repackage effort here. 
John Craynon Right. 
Paul Clark And we’re gonna have a water resources section.  I was kinda not gonna 

walk through all of this here.  But general discussions and common 
elements.  Bring those up top.  Groundwater, surface water, and then 
we’re gonna have existing mining influences where we can really get into   
the AMD. 

John Craynon Right. 
Unknown (unintelligible) 
Paul Clark Now, we’ve got buy-in we’re all in agreement we’re all, we’re even talkin 

about havin a, a with us four and Dr. Warner having a, a weekly touch-
base call to make sure we’re on, on track if there’s any, you know, data 
gaps and stuff like that.  The sticking point is that we have all these 
comments came in on Chapter 3 and now we’re saying, grossly repackage 
so what how what needs to happen related to the progress.  The path 
we’re going down for comments?  For for from there and should they just 
stop until we’ve kinda think the next step for us is kinda myself and Brent 
going through these about six sections and physically delete, move, and… 

John Craynon A cut and paste exercise to move it around. 
Paul Clark Yeah. 
John Craynon Well.  My feeling would be, do that first.  Then look at the comments.  If 

there’s after you’ve done that still any of them that are pertinent, address 
them.  And then on the ones that are no longer pertinent because you’ve 
moved things around and repackaged, the ultimate disposition of that 
comment is overtaken by events. 

Caroline Bari Ok. But are you all gonna look at the comments compared to the 
document that you repackaged, or will we? 

John Craynon I, I, I think that that’s something I and at least from my perspective and 
Brent, do you you can respond to this, but I think that it’s probably most 
appropriate to have you guys look at the comments and see which ones 
are still pertinent.   

Bob Singer Didn’t Lila’s comments come from the two of you?  
Various Yeah. 
John Craynon Yeah.  Part of the reason that I’m suggesting that. (unintelligible) 
Brent Means Well I I actually though. I was well really no I mean no I we honestly saw 

the comments and we  did have comments but there was a lot of 
comments we passed through.  You’re gonna see I we preserved who did.  
The comments we passed to you guys we preserved were the source of 
that comment.  So if you don’t see EIS hydro team you’ll see like UT 
instead of Utah or VA so you’ll see that while we provided a lot of 
comments, there’s a lot of other comments that were provided. 

John Craynon But, but still I mean at least from my reading of the comments, and I went 
back through them.  A lot of them related to things being out of place or 
just… 

Brent Means Absolutely. 
John Craynon ….whatever.  So I think a lot of em are gonna be dealt with kind of by the 
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fact of repackaging. 
Paul Clark Yeah.  I think you’re right.   
John Craynon And and and the same with the ones that are editorial.  The ones where its 

additional information needs or whatever (unintelligible) I’m thinkin 
some of the Utah’s comments there.   I I will assume you guys will easily 
incorporate  it.  I don’t know for sure.  And there may be a leftover and 
and maybe this is actually it’s a two-stage process is that you guys 
repackage and look which comments that were provided that can be just 
all you know dismissed because they’re no longer you know they’ve been 
overtaken by events.   and which ones are still there the ones that you feel 
that you can easily deal with.  Go ahead. And the ones that you feel that 
some additional expertise is necessary, we’ll just we’ll send  with the 
repackaged version to  these folks and get their input.  Does that seem like 
a reasonable way to do it? 

Brent Means I see three types of comments.  Organizational, which right now Paul and 
I are gonna satisfy the organizational comments the way we want em to 
satisfy.  Then there’s grammatical ones.  I ain’t doin that.  That that can be 
done by any person that that’s…  

Unknown (unintelligible)  
Brent Means …leave, leave that open to whoever and we can pass those comments 

along but they shouldn’t be worked on till we organize. 
John Craynon Right. 
Brent Means And then there’s missing content.  I think after we get reorganized we can 

look at the comments and then start saying all right. 
John Craynon (unintelligible) and that’s that’s where the interaction I think comes in. 
Doug Mynear And I’m about two thirds way through the groundwater section right now.  

I was tryin to address comments.  I kinda Colorado/Utah area tryin to 
figure out you know the Black Mesa what needs to be said in that so. 

John Craynon (Unintelligible) about Black Mesa. 
Various (unintelligible) 
Doug Mynear His comments are what’s caused me the most grief at the moment because 

(unintelligible) 
John Craynon That’s what (unintelligible) 
Caroline Bari Well can we talk about the schedule for a little bit then?   
Brent Means Yes. 
Caroline Bari Because what this means is the draft Chapter 4 is due January 12th.  Today 

is November 17th.  So we’re talking… 
 (46:53) End of recording 
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Caroline Bari Then we’ll have to get that back to you for a second review, is it that? Or, 
no, that’s it. These comments, so, when you repackage and we address the 
original set of comments you gave us (unintelligible) ok. 

John Craynon But, because the chapter four analysis on this water stuff hinges, or does it 
hinge? 

Bob Singer Well, that, that’s one of the reasons we brought you in here is because I was 
saying, I would sure like to have chapter three to send back out to the team 
because chapter four should look a lot like chapter three with, with the 
alternatives. 

John Craynon I, I don’t disagree with that.  
Bob Singer But there’s a time problem. 
Brent Means I, I don’t think that, I think chapter four can still progress. Because, what we 

even did when we went through here, like NPDES permits, we identified 
that, that would be a useful metric to, to evaluate chapter four. So, I think 
that, cause we’re not really looking at adding a lot of content to, to 
(unintelligible). 

Bob Singer We can start addressing the analysis but probably you can’t really write the 
text right away.  

John Craynon Maybe, would sending out the outline that you guys are thinking 
(unintelligible) anticipate right away. And, say this is the way that the 
material, the water material from chapter three is going to be repackaged. 
Send that to all the appropriate analysts who are going to be working on 
sections and say, you know, start work keeping in mind that this is the way 
the existing information with perhaps some additional data for the west will 
be re-addressed in a revised chapter three and keep that in mind as you’re 
preparing your analysis on chapter four. Because the analysis that’s going to 
be done is the same analysis. And I think what we talked about in 
(unintelligible) to do the chapter four analysis in a way that’s being broken 
down now, restructure the thinking anyway.  

Bob Singer You know, it’s, I hate to be so stupid about it but I  think the analysis, the 
impact of the analysis is largely going to be just an exercise with a 
spreadsheet and proportions.  

John Craynon I don’t think there’s any problem with that. And what… 
Bob Singer So, it’s not going to be a big, long detailed thing.  
John Craynon Well, here’s, here’s…. 
Bob Singer There’ll be twenty percent more stream impact and ten percent less. 
John Craynon Well, and I will tell you that it hurts my, my, my understanding of where we 

came to in the mining discussion this morning is that by next Wednesday 
when it was agreed to provide it to Mactec for use in the RIA, there will be 
a, here’s the projected shift in production from surface to underground and 
between regions based on the different alternatives.  

Bob Singer Yeah. But, don’t you agree that the actual assessments are going to be 
very…. 

John Craynon Well then, yeah. What I was going to say is, once that, that information is 
provided, then it becomes a calculator exercise, as you were saying. A 
spreadsheet exercise to really look at the tweaks. 
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Caroline Bari Can we get back to the schedule for a second. Because, now, at this point, 
we’re going to be locked up the first week and a half of January getting 
chapter four ready. So, can we get a commitment as far as when you would 
have chapter three repackaged and those comments deleted that are no 
longer relevant? So, we could maybe get something, I mean, what’s your 
schedule looking like? Because we’re running up on, alright, we have 
Thanksgiving next week , and then the week after that, we start the first of 
December’s on Wednesday. So, we would really…. 

Unknown (unintelligible) 
Brent Means Yeah, I would, I would like to talk, I want to do what, we need to do what 

you (unintelligible) say. But, I’d like to have  a call with my wife. And, I 
know that sounds ridiculous but (unintelligible) small child with medical 
issues, I have some appointments I have to be at and I just, I’ll work around 
it. I just got to have like a fifteen minute break. 

Bob Singer So, you need to schedule that three day lock down with your 
(unintelligible). 

Brent Means Yeah, yeah. And I’m willing to do it but there’s a couple of things I can’t 
miss.  

John Craynon Well, if, if we said in general terms that somewhere around the sixth of 
December, which is the Monday after next. Two weeks, two weeks from 
this coming Monday. If you guys can say that within that, your constraints, 
that by that Monday the sixth, you could deliver a product, would that, 
would that be something you could commit to? 

Bob Singer (5:08) That’s only eight working days.  
Brent Means Yeah, next week is going to be, I mean, cause some of this, we might be 

able to be on a, a, that meeting next Monday if we get to work and 
document, start organizing remotely.  

Paul Clark Then of (unintelligible) have to be face-to-face. As much as I hate that. 
Caroline Bari We don’t, we don’t need a date right now but could a commitment to get a 

date by like Friday, close of business? 
Brent Means I, I think we could probably get one in the next hour. 
Caroline Bari Ok. Ok. 
John Craynon You know, if we could walk out here today with a date that would be, I 

would be… 
Caroline Bari A date when we’re going to get the document back and we’re going to get a 

list of comments that we need to address, is what I’m asking for. Or you’re, 
how are we going to deal with the comments issue? 

Paul Clark I haven’t seen the, the extent of the comments.  
John Craynon Well, (unintelligible) the comment forms that were sent on all the water 

related sections, I can easily. I mean, you got them already. And I could 
make sure you get them.  

Bob Singer You could review and just send them back to us and say, check for any 
additional things that you need to address. 

Doug Mynear (unintelligible) you know, that’s getting worked on. I’ve worked on the 
groundwater comments so… 

Brent Means What Paul and I are doing is going to address comments. You know, 
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reorganization was, was some of the more substantial comments. Not 
number, but in where the work was going to be.  

Doug Mynear Yeah.  
Brent Means So, we are going to be doing comment reviews right now. There’s a ton of 

type, there’s some typo stuff. Which again, that’s strait forward because 
(unintelligible) 

Unknown We’ll do those first cause those are easiest. 
Brent Means There the easiest. But then there’s additional content. And I think Paul and I 

can deliver you guys a revised comment list at the end of the organization.  
Caroline Bari Well, you know, I take that back actually.  Because, we don’t have to have 

chapter three done before chapter four is done. As long as you guys 
understand the structure of what chapter three is going to be. There really 
isn’t really a lot of pressure. Because we could just put off our technical 
editing til after chapter four is due.  

John Craynon That’s, that’s exactly what I was thinking. (unintelligible) 
Caroline Bari So, forget what I said.  
John Craynon (unintelligible) If we, we could send this outline out to the analysts so they 

understand the structure. They can get busy on chapter four. It’s not holding 
anybody up. Then this becomes less time constrained.   

Doug Mynear Yeah.  
Brent Means But, how will it. That’s my question since I don’t know the road map to 

chapter four, necessarily. How might it affect you guys? 
Caroline Bari Well, I’m going to say this. There are going to be people who complain 

because they want a completed chapter three to look at before they do 
chapter four. That’s, you know, going to be the reality of it.  

John Craynon (unintelligible) complete the chapter two before we started work on chapter 
three and they didn’t get it. (unintelligible) 

Brent Means The one thing for us to remember is we’re not actually changing content. 
We’re reorganizing, which has an effect but it’s not like we’re saying, you 
need a whole new chapter on (unintelligible) 

John Craynon It’s arranging the deck chairs to some degree. 
Brent Means (unintelligible) how you guys contractually have stuff split out where you’re 

this chapter, you’re this section and now your two sections may get merged 
into one. Then how you guys parse that out is going to be the issue.  

Doug Mynear That’s what I brought up before.  
John Craynon Well… 
Caroline Bari 
 

Well, that’s why, that, that’s the advantage of getting the reorganized 
chapter from you as soon as possible because they could be working on 
chapter for now. But, if they could get that in mid-December at least that 
would give them…. 

Paul Clark I’d rather have an expectation of a short turn-around time for us. Bite the 
bullet, get done with it.  

John Craynon December sixth. 
Paul Clark Yeah. 
John Craynon December sixth? 
Bob Singer If it doesn’t drive you crazy. (unintelligible) Let me point out another 
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problem.   
Various (unintelligible) 
Bob Singer (unintelligible) this is your comment file with Carl (unintelligible) reply in 

red. So, he’s right in the middle or trying to fix some data that you pointed 
out, somebody pointed out, is wrong. So, when do we bring, you know, 
when does that get integrated into the, the….  

John Craynon Well, to the degree that those responses are available, man, that would be 
great stuff.  

Brent Means I don’t think we need, (unintelligible) Paul and I need this stuff right now. 
Because this is content. This is an issue where, it’s not like we’re having a 
whole new section. It’s just you need to get more data, Kentucky’s 
inaccurate. Table two, it’s unclear. Ok. Well, Paul and I are just going to 
take this table and it’s going to get updated it’s going to…. I don’t see this 
as we need any of this stuff yet.  

Bob Singer So, I should just tell him to put it on hold? 
John Craynon No, no. Let him keep going.  
Brent Means I, I don’t think that as long as it’s not organizational, I think he can rock and 

roll. 
John Craynon If it says move stuff, well this needs to be combined… 
Bob Singer But then he’s going to have a section three that’s, that you will have already 

ripped apart.  
Various (unintelligible) 
Caroline Bari (unintelligible) at this point what we need to do is, can I have that, where’s 

that post it note that you wrote all the things? The sections that you need, 
right there, (unintelligible) SharePoint now.  (unintelligible) 

Unknown (unintelligible) he’s checked out on my computer right now.  
Brent Means I think (unintelligible) 
Caroline Bari (unintelligible) Let me look at the SharePoint and try to figure out where 

this stuff is so I can direct them the exact (unintelligible) 
Various (unintelligible) 
Brent Means Like next week, what I would like to do is take a shot at really trying to 

organize and then send it to you to get your thoughts. And then, we need to 
meet and just hash…. 

Doug Mynear If you look at shared documents…. 
Various (unintelligible)  
Paul Clark I, I have a trip planned to northern Arizona the week after Thanksgiving. So, 

it works out well if (unintelligible) not do that (unintelligible) no big deal. 
So, I’ve already got kind of the clearance to travel next week or the like, so, 
or not next week, two weeks.   

Various (unintelligible) 
Brent Means I think we need to talk to Marcel. (unintelligible) He’s not checked out, but 

he seems to be needed, right now (unintelligible). I mean, I’d, I’d like to 
have him I just don’t’ know. 

Bob Singer Well, the smaller the group the faster it’s going to go. 
Various (unintelligible) 
Caroline Bari (unintelligible) I can, there’s only one document we can’t access right now 
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because it’s locked. I can either put everything on a zip drive and you can 
put it on your machine right now and then he can email you the section 
that’s locked. You’ll have everything. If that’s the way you want to handle 
it, I’ll put it on a zip drive. And then, I’ll also email you the exact location in 
SharePoint where you can find this stuff. And then, we’ll tell everybody to 
stop any (unintelligible) 

Paul Clark And that’s why I think it’s critical for us just to get it done. Because if we 
say oh stop, do nothing, I want to cover my ass a little bit, frankly, and I can 
see people kind of saying, well, we can’t do anything because we’re waiting 
on those guys to (unintelligible) 

Various (unintelligible) 
Brent Means Here’s the million dollar question. And I’ll just throw it out there and you 

guys be real clear. Right now, we’re taking the lead on reorganizing this 
thing. Today’s discussion, having you guys involved has been been, I think, 
fruitful. I know you guys have chapter four coming up. I’ll just throw it out 
that if we meet the sixth, if you guys want to meet, you more than 
interested, if you say, you know, OSM, you guys just roll it. We can do it. 
But, I don’t want to sit there and say, you’re not invited. I mean… 

Doug Mynear Yeah,  I mean, I think we want to be involved in it, too, obviously. Because, 
frankly, I had the next week, week and a half, kind of considered that I was 
going to be working on chapter three comments anyway. I mean, I was 
going to be on chapter three for a while, so…. 

Bob Singer You know, I guess I feel that you’ve invested so much more in the review 
overall, for me to be useful I’d have to go back and read all the sections I 
haven’t read.  

Brent Means But, you’re almost going to have to.  
Bob Singer I will when they come from you.  But then, then I’m kind of a fresh 

reviewer. 
Brent Means But how do you right now going to start doing chapter four analysis not 

really knowing what all (unintelligible) being presented.  
Bob Singer That’s my point. I don’t know how I’m going to do that.  
Brent Means I mean, I know real quick (unintelligible) under water quality you have to 

really concern yourself with is that little section in three point six, but you 
guys don’t know that.  

Bob Singer Yep. Isn’t that, I mean, that, I’m not proud of that. That’s just the way 
(unintelligible) 

Brent Means No, I know, I just… 
Bob Singer I don’t like to work that way.  
Brent Means What about this for…. 
Bob Singer I not doing anything for a week, by the way, because it’s going to take 

another week for them to come up with the metrics, so, we’re still on kind 
of hold. 

Paul Clark This won’t help the holding pattern discussion, but as far as a plan of attack, 
if we were to, I’m just looking at a calendar. If we were to be, have our stuff 
done December third, we’ll meet all week, last couple of days of November, 
first couple of days of December, knock out the repackage. Look at 
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comments. Send it to you all, the rest of the team. And then basically, you 
two and Dr. Warner take a (unintelligible) read through of all the water 
sections and then, and have a week to do it, it’ll be a big task, but have a 
week, by December tenth, if amongst ourselves, if we were all in agreement, 
then give it to the editor in a, like a, that December… 

Caroline Bari Forget the editor. Because, see we don’t, since we’re not going to re-submit 
chapter three to you before PDEIS is due in February, then we’re not under 
pressure to get it other than people want to see it.  

Paul Clark Help with chapter four.  
Caroline Bari Just to see it with chapter four, so… 
Brent Means The only pressure we have is just cause would like to see it for chapter four. 
Caroline Bari Right. So, I mean, the sooner you can get it done, that would be better. 
Paul Clark And I’m thinking we could probably be in agreement with ourselves with 

the repackage, having reviewed by December thirteenth.  
Caroline Bari Thirteenth, ok. And, at that time we’ll also get the revised comments.  
Brent Means Yes. 
Caroline Bari Ok. 
Bob Singer And we’ll be deep into section four. And, Doug, we just need to talk about 

personnel and that kind of stuff. But I, because the whole section is more 
streamlined, I just see this as being a lot easier to do section four 
(unintelligible). Once we figure out who’s actually going to write each 
section in that outline. And going back to one of the issues I raised earlier 
was, to what extent are we going to be able to collapse some of the regional 
differences. And, I think we’ll be able to answer that probably when  we 
start looking at these percent changes in stream miles and area. If there’s no 
difference in area between alternatives two, three, and four, obviously you 
can collapse regions two, three and four or, for those alternatives. Let’s see 
what the numbers look like.  

Brent Means So what I’m hearing though is that you wouldn’t be, you got enough to do, 
not to be at our meeting. Do you have any interest? 

Doug Mynear Well, I mean, I thought I heard you say that for next week, or week and a 
half, or something you would be available…  

Bob Singer I could, I could do it. It’s just I don’t know that I have that much to add.  
Brent Means Ok. Well that’s fine. I know that we’ve worked together as a group well. 

I’m scared about pulling some of my folks in, because they haven’t’ been a 
part of this. 

Bob Singer Don’t do it, yeah. 
Brent Means No, they’re going to reinvent the wheel like how we come in and, be like, 

well why you doing (unintelligible) 
Paul Clark Somebody’s got to call the ball and it’s us. 
Bob Singer Yeah, I mean, why, I have no problem with anyone in this room. 
Bob Singer I think you two guys should do it.  
Brent Means Yeah, we’ll do it. I just don’t want to say you’re not invited to do it. You 

guys have helped in this conversation. If you haven’t helped then I’d say, 
don’t want you there. But, anyway, the week of the sixth we can, if you 
guys have any interest, you’re more than welcome to (unintelligible) 
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budgets and time are constrained… 
Paul Clark (unintelligible) no actually, it would be the week of the twenty ninth of 

November.  
Brent Means Ok. 
Paul Clark And so, the week of the sixth what I’m envisioning is like we’ll be done 

with our stuff, (unintelligible) still some comments we need to resolve. Here 
you go, how do you guys, how do you three think about how it’s all flowing 
now? Kind of get in an agreement there. And then…. 

Bob Singer My calendar (unintelligible) 
Brent Means Because we need might depend on, if it’s just him and I, or you guys. 
Bob Singer Well, if it’s, meet halfway in Omaha. 
Unknown (unintelligible) 
Caroline Bari Ok, wait, repeat that please. So, you’re saying the week of December third 

you and Brent will make your changes. Then you will let them look at it the 
following week. 

Bob Singer December third’s a Friday. 
Unknown We’ll be, we’ll be done on December third. 
Caroline Bari And then you’re saying the following week ya’all will review what they’ve 

done… 
Bob Singer Absolutely. 
Caroline Bari And make whatever other changes you’re going to make. Ok. And then 

we’ll be ready to release the document, like,  by the following Friday? 
Which would be, (unintelligible) I mean… 

Bob Singer Friday the tenth or Friday the seventeenth? 
Caroline Bari Hold on a minute, I’m looking, (unintelligible) The tenth or the seventeenth 

well that’s up to you (unintelligible). 
Various (unintelligible) 
Bob Singer I don’t think that, that, that delivery date is at all mission critical.  It’s just, 

cause there may be some additional editing, (unintelligible) I think there’s 
days at work for somebody to get all the figure and figure and table 
references, caption references, right.  

Caroline Bari Which we’re not going to worry about until after we turn in chapter four.  
Bob Singer Ok, so… 
Caroline Bari Depending on what the technical, I mean, I don’t know… 
Bob Singer I think you have to worry about it because it’s going to say see figure three 

point (unintelligible) 
Caroline Bari Oh, in chapter four. (unintelligible) 
Paul Clark And, I think that with the delivery date of chapter four of January twelfth, I 

think, maybe I’m too optimistic, but, I think on December thirteen, we could 
give to you, your editor where we’re at. And say, add polish on it to make it, 
all the figure changes and readability. There will still be some data gaps that 
were identified in the comments. Like Utah says, hey, see these references 
to add to your section. That, that could still happen, you know.  

Caroline Bari But, you’re right, we are going to have to have all that corrected before we 
start going through chapter four and… 
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Bob Singer It will be a lot better if it is. I wouldn’t say it has to be. But…. 
Caroline Bari Well then, I think when people start writing chapter four, what we’re going 

to have to do temporarily is, when they’re referencing something, they’re 
going to have to, well them just have them reference the original chapter 
three as they have it. And we’re just going to have to go back through when 
we change chapter three and change all their references in chapter four 
(unintelligible) 

Bob Singer I, I think they’ll probably have chapter three before they get to that level of 
detail in chapter four. So, that’s the last thing we’re going to do. 

Caroline Bari Ok. 
Unknown (unintelligible) 
Brent Means Yep. So, we’re gonna, I think if we can work for three solid days, maybe 

four, I think we’ll be in a good position. (unintelligible) 
Bob Singer The other thing, just to mention because I always mention this, this is how 

EISs get thrown out of court, is the development of the Administrative 
Record, which is a big deal in an EIS. So, if you are getting any new 
references, you need to make sure you have copies of those. What our team 
has been tasked with doing is, if it’s a download, like a pdf, to actually keep 
that in a file. We have a, we have a separate sort of mailbox that we can 
dump things in. And, so we’re prepared to deliver all the references that we 
have to the attorneys when we’re sued, basically. So (unintelligible) 

Paul Clark That’s one thing that everybody agrees on. 
Bob Singer You don’t want to have to go back in a year from now and try to find 

something off the internet that’s not available anymore. So, if your, if your 
getting a document off the internet, physically save it to a file somewhere. 
That’s a discipline that you just have to develop.  

Brent Means Oh, yeah. I don’t think we’ll be doing the content quite yet. I mean, we’ll be 
working on that after we get this first organizational thing. So, Paul 
(unintelligible) that week and if anyone else is interested. I don’t know what 
you guys feel like, it’s up to you.  

Paul Clark I’ll see if (unintelligible) can make it.  
Various (unintelligible)  
Paul Clark (unintelligible) We have some anchors on our side as well. 
Brent Means And they probably wouldn’t be anchors if they were part of this meeting 

and saw the difficulty. What everyone’s up against. It’s easy when you read 
from afar. 

Unknown (unintelligible) 
Caroline Bari Ok. So you’re saying December sixth? 
Brent Means We’re getting together.  
Caroline Bari You’re getting together. 
Brent Means No, I’m sorry, November twenty ninth. 
Various (unintelligible) 
Paul Clark (25:02) We’re going to deliver something, we will, basically the outline that 

we have, we’ll have it pretty much populated with material that’s here and, 
and then we’ll be able to identify saying well, no, this comment is still valid 
because we’re missing substance here. So, carry that forward. So, I’m 



Folder A, Part 3-3 

9 
 

envisioning that we’ll be able to have a physical word document that has 
been restructured and dovetails into the outline that we laid out as well have 
a chance to go through any comments, we’ll reorganize comments and say, 
we have data gaps and content issues here. And, and we can deliver, I think 
all that by December third. 

Various (unintelligible) 
Paul Clark I mean, it’s not going to be, it’s going to be, it’s going to be kind of roughed 

up because it’s not, because the figure numbers and stuff like that… 
Various (unintelligible) 
Brent Means It’s just organizational. That flow we can work on later.  
Caroline Bari Right, exactly.  
Brent Means It’s going to be a wobbly object (unintelligible). 
Paul Clark And, I think I’m hoping that (unintelligible) 
Brent Means The one other person I want to be there though I think, I think should have a 

Jeff Coker or a, the other person would be Dave Hartos (sp) only because 
they understand the NEPA process and that, whenever we say 
(unintelligible) 

Various (unintelligible) 
Brent Means (unintelligible) Dave (unintelligible) was in charge, if you, the person who 

was in charge of this, it’s right here, is Dave Hartos, EIS Team Leader. So, 
he understands technical issues and the NEPA process.  

Paul Clark That’s a really good point to have him involved.  
Brent Means Yeah. 
Paul Clark And with that being said and…. 
Bob Singer (unintelligible) four days (unintelligible) 
Paul Clark I want to ask someone. And the only reason I say that is because, well, I just 

think for organizationally we should have someone. Cause Paul 
(unintelligible) don’t understand NEPA. We (unintelligible) 

Bob Singer Would you rather, should I be there? Cause I can fill two shoes. The NEPA 
shoe and the water quality. 

Brent Means Any comment Paul? 
Paul Clark I don’t know, in my mind I’m flip flopping back and forth. Part of me wants 

to say…. 
Bob Singer The more people… 
Paul Clark Yeah, part of me wants to say just let us just hack on it for, two of us for a 

week and then involve you the next week.  
Bob Singer (unintelligible) and involve Dave after it. I, I think you’ll be more efficient 

if it’s really just two of you initially. 
Various Ok. 
Bob Singer (unintelligible) others review and Dave review. 
Paul Clark And have maybe Dave on standby to say hey, we’re going to be pounding 

out this week. Can you be available if we need to call you on the hurry up? 
(unintelligible) 

Brent Means Agree. Sounds good. And that won’t waste you guys’ budget and keep you 
focused on stuff you need and we’ll just, we might as well (unintelligible) I 
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can’t remember some of the other things you guys want to talk about. 
(unintelligible) 

Doug Mynear (unintelligible) go back to what we talked yesterday about, somewhere in 
here I’ve got some notes…. 

Bob Singer (unintelligible) John Maxwell a list of everybody who’s here today with all 
the email addresses and everything, that’s useful. 

Various (unintelligible)  
Doug Mynear Yeah, the identification of our work products, which I think what we’ve 

kind of covered and our schedule, we’ve covered. And the identification of 
needed personnel, so (unintelligible) our goals, we talked about our goals. 

Caroline Bari This is everything but this and Doug is going to email you that. And then 
I’m going to email you the location where that can be found in the shared 
file. 

Brent Means Ok. And, I’ll give you, as soon as we walk downstairs I can give this back 
to you because my computer is down there. 

Bob Singer I gave you guys both my card yesterday, I do travel a lot. So, just go ahead 
and just try the cell phone first if you want. Or, (unintelligible) my office in 
Buffalo. I get voicemail forwarded to my computer, so, and my cell phone, 
so, either the Buffalo office or my cell. 

Brent Means You mean, voice mail gets actually converted into text? 
Bob Singer Here, this is cool. I just got a voice mail from Jim Bowder (sp) so this is a, 

this is just a wave file; let’s see what he has to say. (plays email) 
Various (unintelligible) 
Doug Mynear (unintelligible) but I forget what it’s called now, I used to have that.  
Bob Singer We have our phones at work are all voice over internet, VOIP, so, you can 

forward the call to anything, anyplace, you can forward the messages, it’s 
pretty neat. 

Unknown And, it’s free. 
Bob Singer And, there’s no cost. It’s, our phone bill basically went to, I mean our 

corporate phone bill with two thousand people went down to zero. 
Unknown Wow. That’s awesome. 
Doug Mynear Yep. 
Bob Singer So, the government will get there. 
Various (unintelligible) 
Doug Mynear You know, ECSI is pretty small, fifty people, so we don’t have a lot of those 

type of advantages that, you know, a bigger company would have. I used to 
work for a company that had thirteen thousand people, so. We, 
(unintelligible) CAD programs and things like that, we have (unintelligible) 
agreements with AutoCAD. 

Unknown (unintelligible) 
Doug Mynear So, any program AutoDesk had, I could put it on my computer. 

(unintelligible) send me like ten, twelve DVDs every year. 
Brent Means We actually have that, OSM. 
Doug Mynear Yep. And same with, you know, the Intergraph pro, well (unintelligible) 

products now. You know, Microstation (unintelligible). I could have any 
program they had (unintelligible) and if I didn’t use it, I didn’t get charged 
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for it. But, if I opened it up for two minutes, I’d get charged for that day. So, 
but it was nice, you know, it’s like… 

Brent Means See, ours is actually, I think, even nicer than that. Where we, OSM, buys 
say a hundred licenses of AutoCAD. Any of the coal-producing states that 
uses AutoCAD to review permit files for any OSM employee can see if a 
license, if one of those, if there’s, if, if, can try to check out. Just like double 
clicking the icon, it will go ahead and say, is currently anyone using all the 
hundred licenses. If there’s one free, they can use it. Now, the problem is, if 
you need to use it and they’re all checked out, then you’re screwed. But, 
really, we’ve been pretty good I think at having more licenses than users.  

Doug Mynear But, yeah, and, I mean, it’s true. It’s kind of, you know, the same with us. I 
mean, but we paid on a per day use. So, it, it wasn’t like we had to have 
some certain numbers. Which I guess with AutoDesk we did, we had like a 
thousand licenses. (unintelligible) but most people in the company. It was a 
transportation (unintelligible) primarily (unintelligible). We had like ten 
thousand, ten thousand licenses for (unintelligible) products. But, you know, 
since I very, very seldom (unintelligible) opened Bentley, you know, I was 
never charged for it. But I had it.  

Brent Means They charged to your account then? 
Doug Mynear Yeah, well, just to your office. You cost center (unintelligible) project. 

Yeah, but I mean, like in AutoCAD (unintelligible) thought about using. 
You know, I had (unintelligible) three D and I had the architectural desktop, 
the, you know, mechanical desktop. And, I mean, all this other stuff. Some 
of them I didn’t know what they were. But, it was (unintelligible). 

Bob Singer So, let me just go over the calendar since I’m, I’m codifying it here, which 
is scary. You’re meeting on the week of the twenty ninth. And, we’re going 
to expect to have draft review on the sixth of December. That we’ll have 
back to you guys say by Thursday the ninth. 

Brent Means Back to us? 
Bob Singer Back to Carol. (unintelligible) 
Brent Means Yeah, but we don’t need to see (unintelligible) 
bd (unintelligible) comments.  
Brent Means Then I think we need to talk. 
Bob Singer Yeah, so, we’ll have our review done by the ninth. 
Brent Means We should probably have a call the next week or week after, once you guys 

digest it, to say and (unintelligible) is this really going to work, or yes it is 
(unintelligible). 

Paul Clark But we, once we do our reorganizing, will we be able to upload it to 
SharePoint or how would we (unintelligible). 

Caroline Bari (unintelligible) I just sent you all an email and if you don’t get your 
passwords for SharePoint, let me know and I’ll follow up on that. And then, 
what I think we should do is probably create e a new folder, I guess, well 
we’ll have to discuss how we’re going to do that. And we’ll tell you where 
to put it when you’re done with it.  

Doug Mynear Just remember the name Jacque Mitchell. (unintelligible) 
Caroline Bari She handles all the SharePoint and everything so we’ll have to…. 
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Brent Means Ok. 
Caroline Bari …figure out with her. Figure out how you all want to, or Dave, because he’s 

sort of handling the folder organization.  
Brent Means We’ll have it right here at least, except for the one you’ll email us for the 

sixth meeting. And then, it’s, when we bring it back of how to get it 
(unintelligible) 

Caroline Bari Right, so, one, one of the guys who has been organizing a lot of the 
SharePoint isn’t here at this visit. So, we’ll get with him and… see, we 
don’t want to end up with too many…. We need to start getting rid of some 
of those or putting them somewhere where people won’t see them. 

Unknown Yeah, (unintelligible) 
Caroline Bari Ok. 
Brent Means So, you, you guys are going to stop work on chapter three then.  
Caroline Bari That’s right, yeah; I’m sending this out to John and Mike now to let them….
Brent Means I’ll go down there. I’m going to upload yours so you can have your thumb 

drive back.  
Doug Mynear (unintelligible) I, you know, like I say, I also had the recreation section that 

I kind of took on, so, I mean, I don’t know if they’re doing anything 
(unintelligible) were a few comments in that.  

Bob Singer Yeah (unintelligible) we got the visual section. There’s sort of these, sort 
fluffy sections (unintelligible). 

Doug Mynear Yeah. We can go ahead and do those, I think. 
Bob Singer Yeah. I’m not going to tell those people to stop.  
Various (unintelligible) 
Paul Clark I, I fidget with stuff.  
Unknown Yeah.  
Bob Singer Was it a good pen or no? 
Paul Clark Yeah. It is. 
Various (unintelligible) 
Paul Clark Well, thank you all very much. I think it was, it’s been productive today. 
Caroline Bari It has been, thank-you. 
 (39:23) End of recording 
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John Craynon Experience of ECSI (unintelligible) wonder why we’ve come to this, that 
makes it sound more like a guess than it really is.   Because there is a lot of 
analysis of  what is industry behavior based on these changes and so on that 
comes with that experience (unintelligible) with working with clients.  I 
mean, frankly that would, would without making either firm do a a sales pitch 
for the business that’s what makes it (unintelligible) clients in the industry, is 
to look at what these changes would mean and what their investment 
strategies ought to be and so on.  So this is not unlike what they’ve been 
doing for a long time.   

Unknown So… 
Lois U. I think you need to emphasize too that it is a draft and that you certainly invite 

comments if they’ve got other numbers, estimates, and rationale.  I think 
that’s a fair statement in the draft. 

John Craynon Oh, yeah. 
Lois U. It’s very important, though, when you get down to the final. 
John Craynon Oh yeah. Yeah.  Yeah.  No I, I, I don’t disagree. 
Steve Gardner And that’s what we’re assuming is that when it gets to the draft, how we’re 

going to get those comments (unintelligible) 
Josh Jenkins (unintelligible) NEPA document (unintelligible) 
Lois U. Well in our preamble we (unintelligible) where we found areas that, you 

know, we’re pretty sure (unintelligible) technical rationale that each 
(unintelligible) still invite comments in that particular area (unintelligible).  I 
mean the preamble writing’s different from (unintelligible) . 

Josh Jenkins Yeah.  (Unintelligible) this this NEPA document  (unintelligible)  analysis 
(unintelligible). 

Unknown Yeah and and you put that… 
Various (unintelligible)  
Unknown Of (unintelligible) in reference to Bill’s (unintelligible)  
John Craynon Yes. (unintelligible) I think we’re ready to move on to the next group. 

Somebody get this memorialized. 
Unknown Do you want someone to take a picture? 
Various (unintelligible) 
John Craynon Okay.  Let’s talk about engineering and mine forms.   
Various (unintelligible) 
John Craynon Engineering and mine forms. 
Various (unintelligible) Background conversation. 
Unknown (Unintelligible) the AOC oversight.  The oversights report.  And getting 

verification that we’ll be able to use that information. 
Lois U. Yeah, the (unintelligible). 
Unknown Yep 
John Craynon Any more work products besides the (unintelligible) the chapter? 

(unintelligible) 
Lois U. No. 
John Craynon (Unintelligible) any particular time frames that we’ve discussed? 
Unknown (unintelligible) discussion was, was 
Unknown Yeah we recognize there’s sufficiencies in the in the in the amount of detail 

with respect to AOC and it sort of (unintelligible) the (unintelligible) lack of 
detail and that going through, going to be the analysis part to (unintelligible) 
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that’s where we’re really gonna be able to say what are the fundamental 
elements of topography and AOC that are driving the whole alternatives 
analysis and then from there we can be able to say where we’re deficient in 
our Chapter 3.  But, is that enough Chapter 3 discussion to really support our 
discussion 4 so that’s where we’re gonna insert (unintelligible). 

Unknown (unintelligible) 
John Craynon Okay. (unintelligible) 
Lois U. (Unintelligible) reports (unintelligible) ASAP (unintelligible) be able to do 

that (unintelligible). 
 (unintelligible) 
John Craynon Okay? Somebody get this name? 
Unknown Yeah. 
Various (unintelligible) 
John Craynon Everybody take a drink. 
Unknown That’s a new (unintelligible) 
John Craynon (Unintelligible) stream restoration. 
Various (unintelligible) 
John Craynon (unintelligible) 
Ann Shortelle (Unintelligible) metrics. And there’s a couple of (unintelligible) 
John Craynon (unintelligible) 
Ann Shortelle (unintelligible) 
John Craynon Okay. It’s just gonna be (unintelligible) 
Ann Shortelle Okay. And there’s also a few reports that Brian has that we don’t have. He’s 

going to send me those (unintelligible) pieces that (unintelligible). 
John Craynon Anything else? 
Ann Shortelle Informational (unintelligible) 
John Craynon (unintelligible) 
Ann Shortelle I don’t think so. 
John Craynon Okay.  Work products? 
Ann Shortelle We felt the matrix that OSM and PKS are gonna cross-populate to, as our 

conceptual for four. Okay and we’re gonna do as a partial for Chapter 4, 
we’re gonna do Alternative 5.  First Appalachia followed by the other six for 
back and forth for our OSM partners.  And then (unintelligible) schedules the 
matrixes coming back from OSM on eleven twenty four.  The first of this 
alternative 5 is gonna be Appalachia’s gonna be one week following the 
metrics, but we would take out Thanksgiving.  (unintelligible) 

John Craynon (unintelligible) 
Ann Shortelle Yeah.  We’ll say December 3d.  Something like that. 
John Craynon (unintelligible) 
Ann Shortelle Maybe (unintelligible) we’re gonna schedule probably more or less weekly 

calls or live feeds back and forth to discuss (unintelligible) parts.  Maybe one 
face-to-face later on.  So, (unintelligible) and the other piece that I forgot to 
write down here but the wetlands pieces will have to kind of flow them in to 
the to this thing (unintelligible)  

Various (unintelligible) 
Ann Shortelle Well that’s that’s what we’re doin. (unintelligible) 
John Craynon And when they flow into what (unintelligible)? 
Ann Shortelle Are you good with that? 
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John Craynon Do you have a (unintelligible) position? Got a copy? 
Unknown Yes.  We got a copy. 
Unknown Yes, (unintelligible). 
Various Background conversation 
John Craynon All right, Josh.  We’re supposed to be (unintelligible) 
Josh Jenkins (Unintelligible) info needs (unintelligible) (unintelligible) packs of 

information and and um AML passed information that (unintelligible) some 
of it (unintelligible). The other thing was um would be (unintelligible) getting 
specific information (unintelligible) to discuss this (unintelligible) 

Various (unintelligible) 
John Craynon Miscellaneous resource (unintelligible) 
Unknown Well (unintelligible) source is more resource areas than (unintelligible) Josh. 
Josh Jenkins One of the other things I did one of the things I did (unintelligible) by 

sections.  (Unintelligible) studied Steve’s (unintelligible) one time or another 
on water quality issues.  From ah (unintelligible) watersheds.  (unintelligible) 
Had to pull together some lost information one time or another. 

John Craynon Yes.  Okay. 
Josh Jenkins And in that in that study some questions came up with were there any um 

(unintelligible) any watersheds (unintelligible) water supply issues as a result 
of these (unintelligible). 

Unknown (unintelligible) were there any (unintelligible) that result in (unintelligible) 
Steve Gardner One or two that I’ve done so far.  No.  (Unintelligible) but of the six 

watersheds, the other five are completed.  Three of the reports are still under 
confidential (unintelligible) per (unintelligible) at that meeting in 
(unintelligible) three weeks ago when (unintelligible) the ones that we did are 
out in the public, but we have no issues (unintelligible). 

Unknown (unintelligible) 
Josh Jenkins Okay. 
John Craynon Any miscellaneous resources (unintelligible) recreation (unintelligible)  
Paul Ehret On that, Steve, do you think those would be good resources or sources of 

information (unintelligible) relevant to water supplies (unintelligible) mining 
impacts.  

Various (unintelligible) 
John Craynon The land use is also a place where it has some importance, particularly 

because requiring reforestation of previously forested areas (unintelligible) 
Ann Shortelle And I (unintelligible) in infrastructure or in.. 
Doug Mynear It’s under water resources  at the moment. 
Ann Shortelle That’s what I thought.   So is it stayin there?   
Josh Jenkins Yes.   
Unknown Well.   
Unknown It’s being (unintelligible) 
Unknown Okay.  Josh (unintelligible) 
Various (unintelligible) 
Paul Ehret If that’s the reason, I guess, you know we talk about these specific things so if 

there’s other folks who are working on that there has to be some sort of ) for 
agreement  

Josh Jenkins (unintelligible) the only other thing we looked at in infrastructure was 
(unintelligible)  
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Various (unintelligible) 
Brent Means (unintelligible) What what section are you even talking about for water 

supply? 
Josh Jenkins Utilities and infrastructure.  
Unknown We touched on water supply. It’s really more wastewater (unintelligible) 
Unknown (unintelligible) 
Paul Ehret It actually I mean (unintelligible) drinking water extra extra effort to have to 

do that treatment of water when it’s condemned (unintelligible) So.  I don’t 
know were you guys touching upon that as far as drinking water supplies 
(unintelligible) 

Josh Jenkins (unintelligible) Yeah (unintelligible) look at the impacts to the water 
resources. 

Various (unintelligible) 
Ann Shortelle (unintelligible) You’re your section is drinking water 
Bob Singer Yes.  It is.  And then the it makes sense to describe where where the water is 

being used but when we’re talking about water.  Impacts to water.  So 
(unintelligible) to pull out (unintelligible) our section but maybe you could 
cross-reference (unintelligible) 

Josh Jenkins (unintelligible) once we once we got (unintelligible) drinking water resources 
we pulled (unintelligible) 

Ann Shortelle We pulled it out of (unintelligible) 
Bob Singer (unintelligible) So just just put a reference a reference to it.  You can even 

take numbers out of it if you want.  It’s gonna be reconfigured but we 
(unintelligible) 

Ann Shortelle I think we can maybe (unintelligible) 
Brent Means But right now it’s it’s  drinking water is talked about in a context of the 

(unintelligible) how many ground water ah users there are in terms of 
drinking water versus surface water not in terms of how at all how the 
current, how mining affects currently ah affects like ah drinking water. 

Bob Singer We were (unintelligible), it’s discussed in  general terms. 
Brent Means Well I don’t I, well ok. Maybe I can’t (unintelligible) remember it.  I know 

it’s section 3.8. 
Ann Shortelle But, but the point being impacts (unintelligible) drinking water supplies 

(unintelligible)  
John Craynon (unintelligible) 
Ann Shortelle (unintelligible) in his section 
John Craynon Yeah 
Josh Jenkins Yes.  
Unknown Water decline. 
John Craynon In in there it was impacts to water distribution systems (unintelligible) you 

know (unintelligible)  
Brent Means (unintelligible) Everybody commented on (unintelligible) 
Various (unintelligible) 
Josh Jenkins That’s where we had the majority (unintelligible) 
John Craynon Right. Well on the visual resources and land use and recreational any 

particular information needs were identified? 
Various (unintelligible) 
John Craynon Where does that fit? 
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Doug Mynear The recreation has been Bob and I. 
John Craynon Okay. 
Doug Mynear I don’t think we need anything additional on there’s.   
Bob Singer Doug and I are good at recreation. 
Doug Mynear Yep. For a fact, we’d playing golf right now if it wasn’t cold.   
John Craynon Now who’s doing the land use and that kind of stuff.   
Doug Mynear Ah actually that was ECSI, Jeff Baird, Joe, were working on that.  
John Craynon Okay. 
Doug Mynear And I (unintelligible) 
John Maxwell The recreation officer goes with what AOC.  Recreation. 
Unknown (unintelligible) 
John Craynon Visual resources. Who’s doing visual? (unintelligible) So we got we got the, 

the  usual suspects here  Doug and um 
Bob Singer And and and those are still gonna be pretty much stand alone after 

(unintelligible) You can’t really combine em. 
John Craynon So, no, no, well, I know, they’re just kind of … 
Bob Singer There’s there’s there’s an umbrella on top of (unintelligible) 
John Craynon But there just into different paragraphs (unintelligible) 
Bob Singer Right. 
John Craynon Sections. 
John Craynon Anything and nothing in particular (unintelligible), right? 
Doug Mynear Not that I’m aware of (unintelligible) 
John Craynon And that’s not particular in the work products? (Unintelligible) and the 

scheduling (unintelligible) And I guess Jeff will be here (unintelligible) if you 
need anything from him. Ok? Unless we (unintelligible) 

Unknown (unintelligible) 
Josh Jenkins (unintelligible) that was, that was the thing that Jeff was looking into 

(unintelligible) getting that study (unintelligible) 
Unknown (unintelligible) 
Unknown Who’s to say that (unintelligible) we’re bringin up one of the (unintelligible) 

kind of get into the air quality stuff as we talked about (unintelligible) public 
health, dust and fumes.  

John Craynon (unintelligible) I know there’ve been several in fact (unintelligible) regular 
thing in Wyoming for the air problems with blasting because those those 
blasts are so big and they fill the blast holes so much ahead of actually 
shooting and a lot of the holes get wet and (unintelligible) you get an 
(unintelligible) nitrous oxide (unintelligible). (unintelligible) and in fact it was 
there was this real huge orange cloud one time according to the town of 
Gillette, I guess it was (unintelligible) it was huge.  (unintelligible) 

Unknown (unintelligible) 
Paul Ehret (unintelligible) Our blasting website in the Appalachia being blasted 

(unintelligible)  
John Craynon Yeah and I think (unintelligible)  
Various (unintelligible) 
John Craynon Well it was one back in Wheeling (unintelligible) as well. 
Various (unintelligible) 
John Craynon And um the former head of (unintelligible) 
Various (unintelligible) 



[Type text] 
 

Unknown And then there’s the environment groups who did the study on (unintelligible) 
big picture costs (unintelligible) 

John Craynon Yeah, I’m trying to remember who did that. 
Steve Gardner You talking about the MACED study (unintelligible). 
Unknown The what? 
Steve Gardner M-A-C-E-D. Mountain Association for Community Economic Development. 

M-A-C-E-D. 
John Craynon And then wasn’t there, I think, I think ASTDR, Agency of Toxic Substances 

and Disease Registry did a study on dust and related, I thought, was to either  
Navajo mine or one of these things kind of a in the southwest. (unintelligible) 

Unknown (Unintelligible) public (unintelligible) downstream strategies with similar 
studies (unintelligible) coal mine dust. 

Various (unintelligible) 
 (30:32) End of recording 
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John 
Maxwell 

I just got email from John Morgan. 

Mike 
Stanwood 

Email? 

John 
Maxwell 

Yeah. 

Mike 
Stanwood 

I saw it, I haven’t looked at it yet. Have you had a chance to look at it? 

John 
Maxwell 

Yep. He  (unintelligible) stream density, (unintelligible) and (unintelligible) with 
different (unintelligible) 

Mike 
Stanwood 

And, does that include ephemeral? 

John 
Maxwell 

I, it may include ephemeral, I don’t know what (unintelligible) it may or may or 
may not. Un But… 

Mike 
Stanwood 

Right, if we could rest assured that it was included I supposed that might be 
better than not included in it, ephemeral. Just not knowing the breakdown is 
certainly a weakness but (unintelligible). You know, I don’t know that I know 
enough about the situation to be able to say whether it’s reasonable or not. You 
know, once Ann and Josh and you take a look at it and if, you know, somebody 
told me early in my career that if you can make an assumption that is logical and 
reasonable (unintelligible) comfortable using it.  

John 
Maxwell 

Might be hard to find someone to do it. 

Mike 
Stanwood 

Yeah. 

John 
Maxwell 

But, impacted stream acres or stream miles, (unintelligible) water section. I 
looked at it again and, at the bottom, was a line that shows the percentage of 
(unintelligible). Those numbers were only a small portion.  Un Who else do we 
have on now? 

Josh Jenkins This is Josh. 
John 
Maxwell 

(unintelligible) 

Unknown Hello. 
Ann 
Shortelle 

Hello, it’s Ann. 

John 
Maxwell 

Who just came on? 

Jeff Baird Got ECSI here. 
Unknown Who else is on the line. 
David Bell Good morning, sorry I’m a few minutes late, this is Dave. 
John 
Maxwell 

Someone else? 

John Morgan John Morgan 
John 
Maxwell 

Un So far it’s me, John, Mike, Caroline, Josh, Kathy, Liz, Ann, ECSI, Steve, and 
John Morgan. 

Unknown John Maxwell, I just sent you an email and I think everybody else about stream 
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length so, hopefully you can open that  (unintelligible). 
John 
Maxwell 

Yep, I, I got that. Un got asked a question is there a write up on how the scoping 
process (unintelligible). Dave could answer that, I’m sure, it’s in the 
(unintelligible). 

Josh Jenkins I’m sorry John. What did you say? 
David Bell Jose emailed me a question is there a write-up on how the scoping process was 

formed. And (unintelligible) could say yes to that.  
Josh Jenkins Un got the public involvement plan which says what was going to happen. But 

was there like a post, post scoping write-up on what (unintelligible), you know, 
what happened? 

David Bell (5:09) Oh yeah, the scoping report itself. 
Josh Jenkins Scoping report does say what, ok. 
David Bell What we did. What the comments were. You know, that sort of stuff. It’s, I think 

it’s posted up to the SharePoint.  
Josh Jenkins That’s the one on July ninth? 
David Bell Let me go on and just…it’s actually posted under on the main page, shared 

documents, there’s a file called scoping comments. And, under that you’ll find 
the report. 

Unknown Morning. 
David Bell Ok. It’s two appendixes that are separated from it because they were so large. 

Ok. Might be easier then to look at the compressed, three compressed files. Ok. 
John 
Maxwell 

Is that Randy who came on? 

Randy Sosa Yeah, it’s Randy who came on. 
John 
Maxwell 

Morning. 

Randy Sosa Good morning. 
John 
Maxwell 

Well, I guess we have enough to start. First off on the list are chapters one and 
two. Chapter one is (unintelligible) similar to how it’s been before. I need to get 
the preamble from John Craynon. Un help to (unintelligible) for chapter one 
(unintelligible) the beginning of it (unintelligible). And, (unintelligible) we’ll get 
that done. Un. Chapter two. I emailed the word file. That is on SharePoint. The 
alternatives are, there should be final as they are written. I’m currently in the 
process of making sure that the matrix table reflects  (unintelligible). 

Joe Zaluski John, this is Joe Zaluski. You and I had a long conversation yesterday and David 
Bell was in that call, too. I thought at the end of the conversation that it wasn’t 
clear whether chapter two as it applies to the preferred alternative, that chapter 
two matched up with the proposed rule. And I, I thought we had concluded that 
it does not. Has, has that, (unintelligible) did I misunderstand what the 
conclusion was yesterday? 

John 
Maxwell 

As I read the, beyond the definition of stream and the activities in or near 
streams or through streams, it appears that the ephemeral is not affected or 
unrestricted.  

Joe Zaluski Other (unintelligible) perhaps on a permit and having an obligation to perhaps 
reconstruct. There’s no performance or link to material damage. Is that your 
understanding? 
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John 
Maxwell 

For ephemeral, you mean? 

Joe Zaluski Yeah. Only for ephemeral. Cause  it gets to the big metrics question here.  
John 
Maxwell 

Yeah. 

Joe Zaluski Is that, is that correct? Does he understand the current version? 
John 
Maxwell 

The current version should reflect the rule. Based on what I’ve… 

Joe Zaluski Ok. 
John 
Maxwell 

(unintelligible) 

Joe Zaluski Ok. Well that’s fine. As, as I’m sure we’re going to get in here it does impact the 
metric issue so, ok, thank-you. 

John 
Maxwell 

Any further questions on chapter two as it is right now? 

David Bell John, you’re still working on updating the matrix? The updated matrix to 
comport? 

John 
Maxwell 

Yes.  

David Bell And, you mentioned that the, the latest request was not to, to, I guess, not to 
abbreviate it but actually repeat what each alternative is in full? 

John 
Maxwell 

That’s what they had asked, yeah. But that was a comment.  

Joe Zaluski I thought from our conversation yesterday that, for those of you who weren’t on 
the conversation obviously, one of our questions was to get a non-abbreviated 
version of the matrix. And, I got the sense yesterday, David, that, that we didn’t 
have, we the group, the team, didn’t have the information necessary to 
reconstruct that after OSM changed it. Again, did I misunderstand the conclusion 
from yesterday? 

John 
Maxwell 

I searched after we spoke my files and didn’t find any files we were looking for 
that had the (unintelligible)-abbreviated.  

Joe Zaluski So, you said somebody’s asked for an (unintelligible) or (unintelligible)-
abbreviated, whatever the right word is (unintelligible) 

John 
Maxwell 

What they meant was that when we refer to a, an alternative, an element we 
describe it based on how it compares to other, if it’s much like part of another 
(unintelligible) and said (unintelligible) this is like such and such, with the 
exception. And, comment was that they wanted us to just define each, what each 
alternative is without referring to another one to help describe it.  

Joe Zaluski Ok. If in fact we’re going to do that, obviously it’s important for the analysis 
part. Is OSM going to, we don’t have the information as I understand it. We 
being the team. (unintelligible) 

John 
Maxwell 

Well, we do because it’s just a harder retrieve because you have to go up to a 
different section of (unintelligible) to find out what the other portions of it are.  

David Bell It’s basically re-doing work I did two, two months, three months ago.  
Unknown (unintelligible) 
Joe Zaluski And again, David, as you and I discussed yesterday, I thought, John, that OSM 
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tinkered with it post September 17. And, that nobody really has that paper trail. 
Un on the team side. Because I know, obviously, we all know that three became 
five and the columns got moved and waters of the U.S. got moved up. But, we 
don’t know what else they did to it. Or, if they impacted other than alternative 
five.  

David Bell But that, but Joe that’s why I sent the email that accompanied the version of 
chapter two that was sent for everybody’s comment, to review. Yeah. You all 
had like half an hour to review (unintelligible) and you all did what you could. 
But, in that cover email, I described what I did and included implementing the 
decisions made at the face-to-face on September 17th. Which included stuff like 
moving the stream column to the far left. Cutting off some of those, some of 
those topics that didn’t appear relevant to the EIS decisions that needed to be 
made. And, I think as part of that same sort of reorganization of chapter two, is 
when we, we numbered the alternatives. Because I know as I went through the 
matrix, I had to make sure that our alternative three, cross-references old 
alternative three, which were the preferred alternative, now made a correct cross-
reference to the new preferred alternative reflected in alternative five.  

Joe Zaluski Ok. I understand that. My… 
David Bell So I think that the document went from a, a nine seventeen or nine fifteen 

version, the one that you all submitted originally, to the ten two, not with 
additional, actual hands-on by the agency. But, our own internal manipulations 
based on what they gave us. Guidance on nine seventeen and then via email that 
last week of September. Email and conference call that last week of September.  

 So, so David, are you comfortable then that post ten two that OSM has not 
changed any of the alternatives? 

David Bell Except, except as they re-wrote alternative five to reflect rule language versus 
the more general concepts that we had included. I don’t know whether they 
touched any more of the alternatives, then John could speak to that. Because his 
conversations with Craynon have, have, you know focused on post ten three 
submission.  

Edmundo La 
Porte 

Un David, this is Edmundo. I’m going to ask a question here. Probably, it’s a 
very naïve question, but, you know, I really need to know this. Is there a 
document containing the matrix as we show in chapter two that contains the full 
language and not the abbreviated version that we have been using? 

David Bell Yes, I’m sure there is and that’s kind of what we were looking for, and I’m, and 
I, what I was trying to say is I believe it may be that version that was submitted 
to OSM on or about the fifteenth of September when the alternatives analysis 
was given to them.  

Edmundo La 
Porte 

And where is that (unintelligible).  

David Bell We all have that version. I don’t have my fingers on it right this second but I’m 
sure can, we can come up with it. Because, because of their direction to not 
repeat language from previous alternatives but to build on them so that they 
could actually hone in and focus on what the differences were, between the 
alternatives, those previous, as far as I’m concerned anyway, after ten three. 
Those previous versions were sort of OBE, overcome by events. We were now 
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moving forward with a different thing, so what John says they now want, 
basically to go back to pre nine seventeen, is a little problematic. But, we’ll just 
have to spend the time to go back and try to reconstruct stuff. 

John 
Maxwell 

The reconstructing would basically be taking what we already have and just 
cutting and pasting from one into another to make it (unintelligible). 

David Bell I think there was some clean up that went along with it, you know, stuff like that. 
So… 

Mike 
Stanwood 

You guys, what is the issue with this? I’m listening and I don’t know the 
background or concepts. But, what is OSM, do they want that in chapter two? 

John 
Maxwell 

That, that’s one of the comments, yeah. But, chapter two, whether that happens 
or not, is complete. It’s just that in order to understand fully each alternative, you 
might have to refer back to previous alternative. That make sense? 

Mike 
Stanwood 

I guess. 

John 
Maxwell 

Because one of, because following alternatives reference the previous 
alternatives and it say it is like alternative one with the exception of…. 

David Bell Right, because they wanted to know what the differences were so they could 
hone in on how they differed. If you recall, you know, just take the baseline 
monitoring language, for example, the, the recitation of the alternatives in the 
extended version laid out the whole thing. And, they weren’t necessarily 
consistent in the way the language was presented. I mean, so, you weren’t real 
sure if it was the same or different from the previous, from any other alternative. 
They language seemed different but the intent seemed to be the same.  

Liz 
Edmondson 

(20:14) They want us to go back and, instead of, because I thought the rationale 
was that we don’t want, that you’d have to read through two paragraphs, two 
separate paragraphs (unintelligible) to determine what the difference between 
alternative two, alternative three for bonding or something, cause, you know, 
they want us to go back re-expand it? 

David Bell That’s exactly what I’m hearing and the rationale for your…. 
Liz 
Edmondson 

Un this requirement instead of saying how they want us to write it all out again. 

David Bell Incredible, huh? Joe, on, on (unintelligible). Joe, on September 13th at five fifty 
five you sent to Craynon a matrix (unintelligible) full-blown version for OSM 
comment. John distributed that out to the team attached to the alternative slash 
matrix sent to John C. You sent it out on nine fourteen at eight [zero] five in the 
morning. Alright, and from that we received back comments. Comments on the 
matrix, you remember? They inserted an additional column next to each element. 
(unintelligible) it said, ok, ok, you know, change this (unintelligible) etcetera. 
That, as far as I know, and can recollect, is the version that I used to comply with 
their request that I, we identify in the new matrix or the chapter two submission 
only the differences between the alternatives. So, that’s why I think when we 
were looking for something between nine seventeen and ten two, we were, we 
were looking in the wrong place. Because the, the only version that has the full-
blown showing of the alternatives in, in all their glory is that September 
thirteenth, slash fifteenth version that was commented upon.  

Joe Zaluski But, David, let me, let me add to this. And, I think Liz probably has these dates 
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emblazoned on her mind as well. That, you’re right about the thirteenth and the 
fourteenth. And then, we took and worked our butts off, we took those comments 
and melded them into the nine seventeen version. Our contract modification was 
up at five o’clock on September seventeenth so at four o’clock on September 
17th, we pushed the button and sent to OSM, to Craynon, the results of Liz and 
I’s work to reorganize, make sense of whatever, incorporate all those changes. 
So, the last expanded version, and, Liz, please correct me if I’m wrong. The last 
expanded full version was nine seventeen.  

David Bell Oh good. Well I, I don’t show that, I don’t, I don’t know if I have that. I’ll look 
in another place.  

John 
Maxwell 

Yeah. I have, I have that.  

Liz 
Edmondson 

Un I went through, I changed some stuff on financial assurances bonding. But, I 
don’t know if that, after that if you remember we kind of tried to clarify stuff 
with (unintelligible). But, I think (unintelligible) get anything after seventeenth 
other than that.  

Joe Zaluski I, I think that’s right. And it was, that was a full-tilt version and included at that 
time, David, the stuff below the line, to use the phrase, that (unintelligible) black 
line. That was the last full version that we saw. Then, as I remember correctly, 
OSM tinkered with it for whatever reason or however they were doing it and 
that, that’s the last full version that I can lay my hands on. And I don’t, I know 
it’s not right when you compare it to the current alternative five. So, 
(unintelligible). 

John 
Maxwell 

That is because the, there were additional changes I believe to more than just 
five, responding to the comments and the current one is the one that we should 
be using and it contains all that we should need. The only difference is that if 
we’re looking at one alternative you may have to go back to another alternative 
to get some of its content. Un refer back to the previously described alternative. 
But basically, administrative work that we have to do to identify all the nuances 
of each alternative. And, what I’m doing is  going through the matrix make sure 
the matrix shows what is involved in each alternative element option.  

David Bell (25:20) I just figured out why I don’t have anything from the seventeenth. I was 
out of the country. 

Joe Zaluski David, just for the exercise, I’ll send you another copy of it.  
David Bell Alright, thanks. How quickly we forget. I think I had a good time. 
John 
Maxwell 

If you weren’t doing this, it would be relatively better. Ok. Are, are we 
sufficiently (unintelligible) on this one now? Ok. On chapter three, as you all 
know the water sections have been revised. OSM has provided the 
reorganization to us. They still have the document of the water portion. They are 
going, comparing that to the original that they provided comment on. And, 
they’re going to modify those comments by removing any of the comments 
regarding organization and answering some of the comments  themselves. And 
they’re hoping to have that done by the end of Tuesday, at which point I think 
Dave and a few of us decided it would be best for Dave to do, take that water 
section and meld it into the rest of the outline, or table of contents so that it had 
proper numbering, which will carry through the rest of the document. So that 
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when we respond to comments and make changes in any numbering we’ll be 
able to reference the correct figure or table. That’s, that’s how you understand it, 
Dave.  

David Bell Yep.  
John 
Maxwell 

Yep. Ok. So, those areas that are not part of the water section, we should still be 
able to respond to comments, make changes. On the water section, we can’t do 
anything until we get it back from OSM, probably Wednesday morning. There 
were some portions of the water section that had content that they didn’t think 
needed to be in the water sections. And, this morning I received files which shoe 
the, what they’re calling the orphan material. Which will have to go back in the 
other places which we can decide. I’ll go ahead and look through them and see if 
I can parse out where they need to go. They also wanted us to think about 
removing much of the language about radionuclides cause they don’t see that 
that’s really a significant issue to mining. I, I’ve started to read through that and 
I’m not sure that that’s true. Do we have any comment on that from the mining 
folks? Sound like no. 

Doug 
Mynear 

This is Doug, I don’t think we do. I think that I agree pretty much with what 
Brent (unintelligible) did the other day. 

John 
Maxwell 

Right. And, and Doug about the question on soil. Some of my questions to you 
weren’t really answered. Since soils doesn’t appear a large issue in any of the 
alternatives, do you really see a reason why we should modify our chapter three 
discussion on soils? I, I don’t really see a need to do that. 

Doug 
Mynear 

Yeah, I, I mean, that was a question to, I guess, to John Craynon. You know, 
there were two comments there that’s going to cause a lot of extra work. I don’t 
need to because soils are going to kind of be explained away early in chapter 
four. And, you know, to go through a lot of extra work to (unintelligible) pin it 
down to the specific counties that mining’s in. I don’t really think that’s 
necessary.  

John 
Maxwell 

(30:42) Right. In the 2008 EIS the only real mention of soils was when they 
made a brief description or, or naming the soils that were found in each region. 
And as far as the impacts of soils weren’t even addressed. So, I don’t, I don’t 
think we need to. Were there any questions about the status of three or how 
we’re going to proceed putting it together? Do we have issues on problems being 
able to do, answer or respond to the comments?  

Mike 
Stanwood 

Hey, John, it might be good for Dave to focus on chapter three process and 
schedule one more time since you’re on the topic. Dave, do you want to take a 
minute and just focus on three and what (unintelligible). 

David Bell Ok. Let’s see I, I don’t think we’ve (unintelligible) anything from the adjusted 
(unintelligible) that I sent out on (unintelligible) first. Un first. Unless anybody 
has any questions, you know, we gave sort of a respite as everybody should be 
working on chapter four now. But, it’s due January nineteenth I think we said. 
The revisions to chapter three. Of course, if you’re waiting for information from 
OSM in order to be working on four, now’s a good time to knock out some of 
this stuff on three and I’ll take the input whenever you have it ready. You don’t 
have to wait until the nineteenth. In putting that together, I think one of the 
comments I made was to take a real close look at those figures and tables. A 
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number of the figures included additional information like FOUO, deliberative 
process material, do not distribute. That has to come off. I can’t do it with Adobe 
Professional. It leaves big blanks. So, whoever put together the GIS layers or put 
those things together need to take them, those kinds of extraneous information 
off the figure itself. The same with the figure number. I was able, for purposes of 
the draft submission, to just cover it up with a blank box. But, it’s not very pretty 
and it’s not very artful. So, if you, you know, folks just need to clean up the 
figures. And then, one of the comments that I saw on chapter three and I think it 
applies sort of universally is, some of them are too small to be read as an eight 
and a half by eleven. So, please consider whether or not you need an entire map 
of the United States for a particular area or if you can break it up into the 
particular region you’re discussing. The legends are too small and that sort of 
thing. You all ought to be able to tell whether it’s readable. It’s not enough that 
you can expand it on your screen. It’s got to be readable on a piece of paper, too. 
We don’t want to have a bunch of eleven by seventeen fold outs, that just 
becomes expensive in terms of production. And, frankly, I think in a way a bit 
unwieldy for the reader as well if they’re having to stop and unfold this or that. 
While (unintelligible) any revisions between now and the nineteenth, but 
certainly by the nineteenth we need everything in. Was there anything else, 
Mike? 

Josh Jenkins Dave, I do have a question on the figures. The figures appeared based upon 
which house they came out of. The projections are a little bit different. I’m no 
GIS or map expert but there is a, there still is a difference. Is that (unintelligible) 
like that with the different projections? That your intent? 

David Bell I’m not sure what you’re, what you mean.  
Josh Jenkins Well, I’d have to have a specific and then…. 
David Bell I think my gut reaction is that they should be consistent.  
Josh Jenkins Well, I think if you look at the color scheme and this is something that we 

brought up back in July. The color scheme and just the projections, you know, 
some of them. I don’t know what the, I’m no geographer but like when you look 
north it looks wider, the projection of the U.S.  and Canada and some of them 
look like something out of, you know, a certain publication. Some of them look 
like something out of another. I, my, my suggestion is if they, if this rendition is 
going to go public, then they all need to be, the need all come out of the same 
house. Which means they all need to come out of the same GIS shop. Just so that 
the layers get unified or uniform in nature. I guess, I think if you look at 
something that was done by, I don’t know if Bob Singer is on the, on the line 
here. If you, if you see something that was done by his folks and see something 
done by our folks, it, it’s real evident. If you look at a figure from our eco and a 
figure from his water resources.  

John 
Maxwell 

I think one of the…. 

Josh Jenkins … color scheme is different. 
John 
Maxwell 

I think it may not be possible to have everything consistent because some of the 
figures have come from other sources.  

Josh Jenkins Well, if they’re GIS, they can be. I mean, if they were, if they were a cut from a 
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pdf from some other, from some other document, I agree. But, if they’re all 
being done by ArcView or ArcGIS, then they can be consistent. And I know 
Ted, our GIS guy, has confirmed this with E&E’s GIS person. And, and just to 
carry that on, it was our intent to forward all those GIS layers to E&E GIS 
person to unify the submittal. As much as we could with, from the figures made 
by GIS. Produced by it.  

Mike 
Stanwood 

Well, I think that’s a great goal. Obviously, that’s the (unintelligible) 
coordination is going on now between two GIS (unintelligible) groups. Un I 
think if there’s a control issue or a cost issue or a responsibility then, you know, 
make sure John knows about it. And, I, I think, you know, an EIS should have 
consistent figures. Un backing up one step. This next version we’re talking about 
is the PDEIS version. Our goal should be to get things as consistent as we can 
for that version. But, it’s not supposed to go public given the caveat that we 
know things are slipping out. But, this next version is not supposed to be a public 
version. Ok? So, I would continue the coordination. And, if there is a, a way to 
accomplish the consistency goal, then I think we need to, to formalize that, make 
it an approach that everybody understands and, again, if there’s a responsibility 
or cost issues or whatever let’s know about them now.  

Liz 
Edmondson 

Josh, this is Liz. We have some, like, shape files of, like, physiographic 
(unintelligible) we’re going to use for topography that we are going to, you 
know, just be like a real simple layering in GIS. But, we use Manifold, so I don’t 
know if we should, if you guys are going to use Arc, if we should just send 
you…  

Josh Jenkins Well, it would…. 
Liz 
Edmondson 

Un So, yeah, just let us know. I mean we’re not…. 

Josh Jenkins Ok. Well, it was, it was, we, we have been in several conversations with, with 
Bob on this. And, the first time, I think it was September when we were here in 
Atlanta, we had a discussion with Bob on who was doing what with the, with the 
figures that were developed using a GIS platform. And, it was our 
understanding, Bob’s understanding, that E&E had the responsibility of getting 
all GIS figures into a final format. We were just going to give them layers. He 
spoke with (unintelligible) Parks. And, so that was the agreement there. You 
know, as long as we’re not changing data on those figures, what they, the intent 
of what they convey, then that can happen. We can go ahead and get those off to 
E&E. But if, you know, well we don’t like this, you need to focus on that, then, 
you know, if you’re changing information conveyed on that figure then we need 
to, we need to maintain control of it. But, if it’s at the point where we can say, 
yeah, it’s ready to go out, this is the figure we’re going with, and what we want 
to go, what we eventually will put out in the draft EIS that goes out for public 
review, then we can release that. And…. 

Liz 
Edmondson 

Ok. So, I guess Bob is the (unintelligible) we need to talk to then.  

Josh Jenkins Yep.  
Liz 
Edmondson 

Ok. Great.  
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 Chapter three I believe and probably part of four, one of the big issues with four 
is how we’re going to move forward with maintaining consistent metrics and 
how we’re dealing with them. With, one of the suggestions earlier was if we first 
need to start out with the acreages. And, Liz, can you give us an update on where 
with those and what… 

 (41:28) End of recording. 
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John Maxwell Having an idea of what to work with. 
Liz Edmundson Yeah.  We have (unintelligible) data for all the regions except for 

(unintelligible) so what I have is a (unintelligible) six spreadsheets that have 
every state and then the active and inactive acreage for surface, 
underground and other facilities. Then, they’re both separate spreadsheet 
that just has (unintelligible) total acreages by state and then went by 
regions.  So that if you don’t want all the background (unintelligible).  Kind 
of like what (unintelligible) in the RIA.  So and then there’s all the 
assumptions, like underlying assumptions (unintelligible) with all the states.  
I mean what is active in a certain state varies.  We tried to make this 
(unintelligible) as possible, but there’s just no way to have every single 
state (unintelligible) of the assumptions and what active means in each state 
will be on that underlying spreadsheet the (unintelligible) spreadsheet as 
well.  So, what I’m waiting on I’ve talked to all the states, we’re still 
waiting on different clarifications from Kentucky.  Some states like Ohio 
and Illinois are having some issues even getting the data and then I should 
be getting data from the rest of the states.  Fairly soon.  But the data from 
five of the seven regions is complete. I’m just having John check the math 
and check you know everything just to make sure sure everything looks 
good.  So. We should have that out today for five of the regions some of 
them will have data from individual states.  That we have a (unintelligible).  

John Maxwell So will you be able to a, a what, post everything, or is it one or two different 
spreadsheets? Several spreadsheets?   

Liz Edmundson It’s it’s like one excel book that has each state on a separate spreadsheet.   
John Maxwell Okay 
Liz Edmundson Then there’s a separate spreadsheet that has everything by region.  But like 

individual state numbers and total regional numbers. 
John Maxwell Can you post that one file onto SharePoint with just a couple of notes on 

what is, is missing? 
Liz Edmundson Yeah.  I mean, yeah, I post both of those up on a share point.  Once, once 

John gets done lookin at it.  But ,um yeah there’s  notes in each of the and I 
can (unintelligible) I’ll just send out an e-mail that I’ve posted em and kind 
of put some notes in there as well but you should be able to, there’s sources 
for everything um the bigger spreadsheet (unintelligible) and any 
assumptions made are listed on on those for each state.  

John Morgan I think the biggest thing is we’re still missing Kentucky and West Virginia 
data which is going to be available pretty quickly.  We hope and…  

Unknown (unintelligible) 
John Morgan …without those key ones, there’re still some gaps. 
Liz Edmundson Yeah.  West Virginia we have and I’ve totaled it up.  We just need to get it 

on there.  And then Kentucky we’re just waiting for a breakdown of each 
(unintelligible).   

John Maxwell I, I think one of the things that’ll be helpful is the just, just (unintelligible) 
what we have out to the (unintelligible) so they can formulate how they’re 
going to work with them.   

John Morgan (Unintelligible) think it would be interesting to say that the biggest surprise 
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of this is the data doesn’t exist.  I mean that’s just unbelievable this far into 
SMCRA that we don’t we can’t get permit acreages or directive.  

John Maxwell Right. 
Joe Zaluski Hey, John, the (unintelligible) I, I know I happened to have run into George 

and Leslie last week – this week I guess.  And I was discussing this issue 
with them about acres in Kentucky submitted and the problem is as you 
know.  Kentucky for underground mines counts the shadow areas as 
permitted and I thought, well, that complicates it.  So we asked for the 
bonded acres to get some idea.  More accurate idea of the surface disturbed 
acres in relation to underground mining.  Then George and Leslie told me 
apparently last week or the week before, some judge ruled in Kentucky’s 
favor that in fact a, a the shadow area is a permit in Kentucky.  Now I, I 
haven’t seen it, I can’t verify it, but they both were absolutely comfortable 
that, that had happened.  It may have happened in the recent (unintelligible) 
case, Liz, that Fitzgerald’s involved with but apparently there’s a order or 
court ruling now that in Kentucky at least the shadow area is part of the 
permit.  Which is absolutely contrary to, to the OSM position certainly.  
(unintelligible) so it’s gonna be a very difficult number to get and the only 
ways, way we’ve got of getting it was to ask for the bonded acreage.  
And… 

John Morgan But that doesn’t give you the issue about what’s active or not active the 
tonnage. 

Joe Zaluski You’re, you’re,  you’re,  you’re correct, you’re correct and I, and therefore I 
I agree with you to some extent that it’s amazing that data doesn’t exist.  
But, but um but the big the the really the number that really skews all the 
work that Edmundo is doing in Kentucky at least is that the shadow area is 
included.  It really, it's, it’s, it's like comparing apples to oranges.  So…. 

Liz Edmundson (unintelligible) Colorado just based on the acreages for underground mining 
they seem to do the same thing and I have some data from them on, you 
know, disturbed acres and bonded acres and the same thing that it’s just so 
and I’m tryin to get clarification of ,from both those things as well.  On that.  
So yeah, it’s just just tryin to get all the data and the (unintelligible). 

John Morgan I mean, I think there’s a comment for John Maxwell as the I know you’re 
frustrated about not getting the information because of the transition from 
three to four but I also I think we need to somehow communicate with John 
Craynan that you know, you know that he keeps referring back to the OSM 
manual report. Well, that data’s definitely not there.  And he knows it.  And 
I think he needs to know that it’s not anywhere else either. 

John Maxwell I, I understand that.  We may just have to go forward with, with data that 
we have and caveat why we don’t have it. 

John Morgan Exactly. 
John Maxwell And a with with the acreages coming out today.  I think we should get 

together maybe Sunday afternoon or or Tuesday morning to elaborate on 
how we’re all going to work with the the data so we’re (unintelligible) how 
we’re analyzing. 

Edmundo La John Maxwell this is… 
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Porte 
John Maxwell Yeah 
Edmundo La 
Porte 

I haven’t really put together what I would call a a a general impact 
assessment model? Which includes acres and also stream miles except 
ephemeral.  We we don’t have data on ephemeral.  So that model can be 
tweaked, (unintelligible) the updated data the, the John Morgan is getting so 
what I’m gonna do is, I’m gonna send this model to to John Morgan first for 
him to, to go over it and a, and a give us his opinion on it. But a, at least if 
we can agree after his review on the soundness of the, of the logic and the 
methodology applied, which I believe is is is pretty good for what we have 
then we can move forward.  But this model summarizes the impact in, in 
(unintelligible) that we discussed before.  Increases, increases and decreases 
in, in production and also the impact on acres and a stream mile.  So this, 
this will be an overall model and it’s, it’s finished now so a I’ll send it to 
John Morgan and probably early next week we can go over it and once we 
are all on the same page then we can send it out to the rest of the team. 

John Morgan I’ll compare that against the one I sent to everybody this morning which 
was a surrogate for stream mine impacts going across the region using our 
agreed alternative five change in production distribution. 

Edmundo La 
Porte 

But.  (unintelligible) 

John Morgan (Unintelligible) to see how far apart we are.   
Edmundo La 
Porte 

Okay.  Very good, John.  Excellent 

John Morgan And the same way, Josh, if you could look at it and say if you think it’s any 
logic we can at least move forward because I’m just so concerted) we don’t 
have anything to allow us to bridge between chapters three and four. 

Josh Jenkins Yeah.  I’ll take a look at it.  I’ll talk with Don, see what if anything we can 
add.  I don’t know.  I don’t know. 

John Morgan I mean the biggest thing is, is to look at what we’ve, assumptions we’re 
making about stream miles per acre.  The stream density.  Functions.  
Because that, that is the key number.  That we’re hoping to get from the 
Corps.  And, so, I mean, if we can come up with a better idea on stream 
densities, then I think we got somewhere we can probably verify the rest of 
it. 

Edmundo La 
Porte 

Yeah.  That.  John Morgan?  Did you send that e-mail to us?  Also? 

John Morgan I sent it to Steve.  I think.   
Edmundo La 
Porte 

Eh, would you mind sending to to to me?  Too?   

John Morgan Of course.   
John Maxwell I’ll, I’ll resend it to everybody on our team. 
Edmundo La 
Porte 

Okay. Yeah.  Well a a you will see in  my model, John Morgan, that we 
came off with a, with a density of streams, stream miles per , per acre for all 
the different regions and I would like you to, to, to, to go over the logic we 
applied there. But I think it probably with the data we have that that’s the 
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best we can do.    
Joe Zaluski And it’s everything but ephemeral.   That data, as we all know, doesn’t 

exist.   
Josh Jenkins So then the then the team right now, the approach right now is just to go 

qualitative evaluation on ephemeral and not even, not even (unintelligible) 
out on it?   

Joe Zaluski (Unintelligible) if someone’s got a decision on that (unintelligible) our vote 
is yes.   

Unknown (Unintelligible) data? 
Doug Mynear He hasn’t been on some of the conversations we’ve talked recently on this. 

But , I mean, I, I think it will a qualitative because the only place 
(unintelligible) it really comes to play is in alternative two.  It’s the only 
one that says that you have to stay out of ephemeral streams.  Otherwise it’s 
either a reconstruction or, and, and so I think that alternative two is not 
going to prove out to be feasible to do anyway because we cannot provide 
the energy needs of the country if we do that but ….  

Joe Zaluski Well also, also, and, John, this is what  you and I and David talked about 
yesterday because under alternative two (unintelligible) there’s a ban on 
disturbing any kind of stream for that matter.  Not just ephemeral.  Ban one 
kind of subsumes the other.  But the fact that you can’t mine perennial,  
intermittent you’re obviously not gonna mine ephemeral and therefore the 
lack of data there kind of becomes handle-able.  It was some sort of 
narrative or qualitative statement I guess. The problem is the data’s just not 
there.  So, we, we, we were concerned about that for alternative two but the 
more we thought about it, there’s no surface mining anyway.  So it, it 
doesn’t make a helluva lot of difference.  I, I, we have, John Morgan and 
Liz and I, have not talked about this but I we think it becomes a moot point.  

John Maxwell Well, for the other alternatives, for ephemeral it’s, it’s still going to be more 
than just a few sentences (unintelligible) but it will be general impacts that 
can be described.  Just not on a quantitative basis. 

Joe Zaluski Yeah, but if (unintelligible) to performance or permitting so much even in, 
even in the preferred it’s you have to identify and perhaps restore them, but 
there’s no prohibition.  But ,there’s a difference there I think, John, you 
know and again because of lack of data, we’ve just gotta make a decision 
on what we’re gonna do about this and move forward.  We don’t have time 
to, this , you know we don’t have any more time spend on the ephemeral 
issue.  I, I don’t know how else to ans don’t know how else to 
(unintelligible) the problem.  We can do it if you give us about 25 million 
dollars and three years and a university computer.  It’s it’s it’s just not 
doable.  The data’s not there.   

John Maxwell Well there there is data on natural resources.  Out West where the natural 
resources are probably gonna be pretty low lowest diversity in the east it’ll 
be higher diversity.  But there are going to be impacts to (unintelligible) 
communities in ephemeral streams and we just need to address what those 
impacts would be just not quantitatively.  That doesn’t make sense? 

Josh Jenkins I think we, you know.  Yeah, it does, but I think we, you know, it’s taking 
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Edmundo’s suggestion running it by John Morgan and then having a call 
like you said as early as possible next week.  Otherwise we’re just kind of 
spinnin our wheels here and….  

John Morgan I mean this is the most important thing we’ve got to deal with 
Josh Jenkins And I you know I can’t be, I, I, I can’t afford any rework.  You can’t afford 

any rework from us.  So let’s get it.  Let’s get the decision made and let’s 
get goin. 

John Morgan I think I would also suggest, Josh, after we feel happy with the approach 
that we get OSM to buy-in and agree with it well, because we can’t have 
them second guessing this. 

Josh Jenkins Well that’s true because that’s the, I.  That’s that’s absolutely right. 
Joe Zaluski I, I, I absolutely agree.  I think, John Morgan, you and Edmundo need to 

talk; run it by Craynon and we go forward.  I mean you we can’t this stuff 
up.  We have what we have and OSM couldn’t generate the data or EPA or 
the Corps.  It’s just we have what we have.  That’s it.   

Edmundo La 
Porte 

And, and John Morgan, I think Jeff said something that is key to to our 
efforts.  In fact he sent an e-mail to John C. asking him for 10-15 minutes 
to, to, to have a short chat with him.  But, we need to, we need to have him 
on the same page as we are because, if if they start second guessing us as as 
I’m sure you are referring to some of the reasons the e-mails from them this 
is going to be a never ending story and we need to stop that now. 

Josh Jenkins For any and and Edmundo you’re you know you’re right, I got a call 
yesterday regarding the RIA and you know Harry Payne is one of the 
people that participated in the 2008 EIS for OSM and, you know, he’s a, 
he’s a vocal skeptic of, or, you know, really wants to know,  you know, how 
this approach.  He kind of in the Bill Winter’s camp on, you know, not a 
produc-,  not a production shift, but just a pass on of cost to the end user.  
But, I think there’s people in that camp at OSM that might want to see, you 
know, the rationale behind this production shift.  Would really want that 
nailed down.  So, anyway for what that’s worth.   

John Maxwell Well, on Tuesday at ten thirty we have our postponed first Tuesday of  the 
month call to OSM.  Can we get together late Monday or first thing 
Tuesday to get a little further with this so that we can send something to 
OSM? 

Joe Zaluski Don’t know.  John, John Maxwell I mean that’s up to Edmundo and John 
Morgan.  I mean I, I agree with Josh and we’re at the critical point and if 
these two guys can agree and get John Craynon to agree then there’s 
something to talk about.  On, on Monday.  That, that’s my take.  I think it’s 
down to Edmundo and John Morgan.   

John Maxwell Ok. 
Joe Zaluski What do you guys think? 
Edmundo La 
Porte 

Well, I mean, the model is there and, I mean, we, we have looked at it here 
internally.  It’s built in a way that if by any chance, which is how, if by any 
chance we, we, we can have information on the ephemeral it will have 
ripple effect in the ,in the model but right now I’m showing zero miles 
everywhere because I, I don’t have any information and, and, and more than 
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the numbers themselves right now we need to, to a establish the principal 
and then we can tweak the model all we want and move things back and 
forth but the important thing is consistency and, and agreement of the 
methodology. 

John Maxwell Will it be possible for, would it make any sense for the rest of the team to 
see that model so that we can be looking it over and if we have any positive 
contributions as soon as possible? 

Edmundo La 
Porte 

Well, I can, I can, I can, I can send you a screen shot of what the final 
matrix will look like with all the impacts.  But I would prefer to go over the 
the model with John Morgan first because I think by reading some of the e-
mails we got from OSM sending the explanation which was meant just for 
our internal consumption on the previous model was misinterpreted and 
criticized so by OSM so I, I, I want to avoid that.  I’ll send you what, what, 
what the model will look like.  The final product which will show the 
regions, the alternatives, and the h impact on, on ponds, acres, and stream 
miles.  But just for you to, to see what it will look like.  We will have some 
numbers which I would appreciate if not, not are not quoted or assumed 
incorrect.  It’s just an exercise right now. 

Joe Zaluski Yeah.  I think it’d just, just be helpful for everybody to see what sort of 
output we’re lookin at.   

Various (unintelligible) 
Edmundo La 
Porte 

So.  John Morgan.  Are you are you stopping by later today. 

John Morgan I, I can do. 
Edmundo La 
Porte 

Yeah?  Why don’t you stop. 

Unknown We’ll save a drink 
Edmundo La 
Porte 

We have food and drink. 

John Morgan Adult beverages are always appreciated on a Friday afternoon. 
Edmundo La 
Porte 

That was really (unintelligible) I, I will email it to you anyway. And … 

John Morgan Thanks. 
Edmundo La 
Porte 

You’re more than welcome to come and, and Liz. I mean  Anybody who’s 
in town we have a little get together here in the (unintelligible) 

Josh Jenkins That’s kinda short notice for us people in Atlanta. 
Edmundo La 
Porte 

Yeah well. 

Doug Mynear Well it didn’t start really until like 5 o’clock, so you still got some time 
Unknown You can make it 
Edmundo La 
Porte 

There is a one o’clock flight. 

John Maxwell Well one one of the other things as far as the (unintelligible) goes… 
Randy Sosa (unintelligible) 
John Maxwell So we don’t forget about it, we need to start throwing out the information 

on list of preparers; I think that’s on the spreadsheet that went out to 
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everyone.  If we can get that back to Dave or Caroline or Kathy, just don’t 
want to forget about that to we can do it while we’re waiting on other stuff.  
Um, any other issues?  How about coordinating with OSM on materials, or 
whatever, everybody in good shape there?  Do we need somebody to come 
to visit to coordinate or? 

Ann Shortelle You know we still don’t have a biology person. 
John Maxwell Okay. 
John Maxwell Oh well.  We’ll get with Stephanie as soon as we’re finished with the call 

here and see what we can do.  (unintelligible) people. 
Randy Sosa A couple things. Everybody thanks for getting all the invoices and  progress 

reports in on time. We submitted the November pay application this week 
and everybody’s checked out you know without.  Has everybody received a 
check? 

John Morgan Thank you very much yes. 
Josh Jenkins I’ll check.  No one’s yelling at me yet.  So I’ll check. 
Randy Sosa Okay.  Let me know because we have one that we have left one check out 

of the envelope that went to Steve so I don’t want I want to make sure that 
everybody got theirs for September and October.  So and then the other 
thing, if there’s anything pending, you know, I know there’s stuff pending 
but let’s not wait till, you know, that, you know, at the last minute to tell 
OSM about pending issues.  Let’s make them aware of the of pending 
delays up front as soon as you see that they’re dragging their feet let’s make 
the, the correct people know about it's, you know, we’re not gonna, then 
they’re gonna say well why didn’t you tell us before?  So let’s, let’s make 
sure that in all your research that’s needed.  And the other thing that Dave,  
you and John Maxwell we can talk about the production after, after the 
meeting.  

David Bell Okay.  Sounds good. 
Randy Sosa Do we have the, you know, those costs for the combining of the rule 

scoping meetings with the, with, with the EIS a every do we have 
everybody’s costs, John Maxwell?   

David Bell Randy, I’m, I’m working on the the bulk of it.  I don’t know whether you 
requested from the rest of the team any impact. 

Randy Sosa Well, well I don’t know if there’s gonna be costs from everybody.  That’s 
why I’m asking.  That’s the question I’m asking John.  Or, does it just come 
out of the end of the logistics?  From your part of the task? 

David Bell I’m I’m not quite sure.   
Randy Sosa Okay. 
David Bell Because they, you saw, you saw John Craynon’s note yesterday that 

Gillette’s out. 
Randy Sosa I was traveling.  I got home at eleven-something last night from Texas.  So I 

was I, I still have to catch up on some of the stuff so. 
David Bell Hm. 
Joe Zaluski Well Randy, this is Joe.  I, I don’t recall being asked to supply that 

information. I assume we’re talkin about extra expenses associated with the 
scoping meeting?  Is that right?   
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David Bell No, with the public meetings on the DEIS, the fact that they want to 
combine the rule, the rule making public meetings with the EIS public 
meetings. 

Joe Zaluski Okay.  I’m sorry.  I misunderstood. 
John Morgan I think we haven’t had clarity from Polu Kai, if they want us to be involved 

at all.  I mean that, that’s the biggest gap.   
Randy Sosa Well and, and I, and I see John that’s where you gotta you know fill 

everybody in because I don’t know if they’re not needed they know if they 
are then we gotta get prices from them so I. I don’t know if they’re needed 
or not.  So I mean… 

John Morgan (unintelligible) this is a technical mining issue that have, not having 
anybody that’s got any mining knowledge at all at the meeting would be a 
mistake, but that’s, you know, that’s up to your call. 

Randy Sosa Well okay but you’re being asked about the rule, is the extra one that 
they’re asking.  The other one was already in the scope.  Am I correct John 
Maxwell? 

John Maxwell Yeah. 
John Morgan Like I said.  We were not, we were not invited in that in the way that John 

Maxwell scoped that out.  So. 
Randy Sosa Okay well we’ll discuss it Thursday and then we’ll let you know. 
John Maxwell Any other questions or issues we need to go over? Well, thanks everybody 

for joining and supporting the cause.  
Randy Sosa Thank you guys 
Josh Jenkins Are you gonna set up a call for Monday? 
Doug Mynear I don’t think there was a reason to until we get the spreadsheet stuff  

worked out. 
John Maxwell Oh we should we should anticipate something at least by mid-Monday.  

Model and acreages when we get back and (unintelligible) a little bit on 
that.  It might not have to be everybody, should be getting somewhere on 
that (unintelligible). 

Randy Sosa Well.  You should give em enough time to be able to schedule it. 
Josh Jenkins Yea. 
Randy Sosa Not the last minute in an email. 
Josh Jenkins Yeah. Cause I think that’d be great to send it out and so that we‘d have like 

a couple hours to chew on it and then we have the call and … 
Randy Sosa Yep 
Josh Jenkins And have Edmundo and John Morgan go over the rationale and…  
John Morgan Or lack thereof. 
Josh Jenkins And,  such that we all are swimming in the same direction. Whether it’s 

upstream or downstream.  
Various (unintelligible) 
John Maxwell (Unintelligible) workin on that and, and could you  give us just an update 

Monday morning so we know we should expect something to review on 
Monday and get together. Keep us,  keep us in the loop. Can you do that by 
Monday? Can you keep us in the loop on where you are with the model 
Monday morning so that we can find out whether we’re gonna get a product 
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to review and, and then discuss. 
Edmundo La 
Porte 

Yeah.  I’ll I’ll let you know Monday morning.  I need to, to…  

John Maxwell Ok. 
Edmundo La 
Porte 

...sit down, sit down with John Morgan and, and, and go over the model.  It 
won’t take long, but I, I want to be sure that, that you’re both in agreement 
with that and, and (unintelligible) very briefly today with John Craynon at 
12:30 today.  So yeah by Monday before noon I should be reporting back to 
the team and where we are.   

John Maxwell Okay.  Very good.  All right 
Edmundo La 
Porte 

Okay.  Have a good weekend.  

Various (29:50) Farewells. 
 (31:35) End of recording 
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 Note: Extremely poor audio quality. 
 (unintelligible) and Randy Sosa asking permission to record. 
Ben Simon (01:24) (unintelligible) choosing values that appropriately map into 

(unintelligible) locations (unintelligible) in a way that’s (unintelligible) it could 
be hard but then (unintelligible) not knowing (unintelligible). 

Unknown What case about case studies, can they be used? In other words, a representative 
mine (unintelligible). Is that an option? 

 Ben Simon That might be an option. You can take, I’ve seen that option (unintelligible). The 
trick there is defining, you know, representative mines in a way that’s defensible. 
And then, trying to figure out how many mines actually (unintelligible). 

Unknown (unintelligible) 
Jose Sosa Let me ask you, I’m sorry you mentioned something and I, I would like to see, 

we, we’ve developed between OSM and, and our consultants we have probably 
somewhere in the neighborhood of between twenty and thirty five benefits 
identified. If we provided a list as you had mentioned (unintelligible) you could 
provide some type of (unintelligible) previous studies or areas where we might be 
able to have our consultants go back and pull some of the… Is that something 
that… 

Ben Simon (unintelligible) we could possibly do that, I mean, you know, again it’s hard 
because (unintelligible) you think there might be recreational benefits 
somewhere. The trick is, where, how large are they relevant to baseline and what 
(unintelligible). So it’s hard, without knowing some of that to be able to steer you 
towards studies (unintelligible) water based recreation in the southeast. 
(unintelligible)  

Diane 
Shawley 

It’s also very specialized area. (unintelligible)  

Ben Simon (unintelligible) 
Diane 
Shawley 

(unintelligible) regulatory changes are that it will improve mining operations 
(unintelligible) having to, an operator pick up the cost and (unintelligible) water 
supply (unintelligible). How are they, are they just (unintelligible) in separate 
category as (unintelligible) avoided cost? 

Ben Simon It might be a category (unintelligible) avoided cost. Yeah. If you can identify 
numbers. Yeah. You need to, you’d have to identify them and then you’d want to, 
(unintelligible) the trick with avoiding cost is, is you’re assuming that this is what 
would occur, absolutely. 

Jose Sosa (unintelligible) 
Ben Simon (unintelligible) may not be the case. (unintelligible) 
Diane 
Shawley 

Yeah, not, I mean, none of this (unintelligible) in particular is going to give us 
real numbers. I mean, (unintelligible) recreation (unintelligible). 

Ben Simon Not if you know where, when, how much (unintelligible). But (unintelligible) I 
think the idea is to lay out all of them (unintelligible) start with (unintelligible) 
really large, large, small, medium that (unintelligible) And then trying to figure 
out (unintelligible). 

Jose Sosa And, I think that Mactec (unintelligible). What I’m hearing from you is that 
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obviously there’s got to be a benefit, we got to be more inclusive (unintelligible). 
Unknown Then to what degree is do the benefits need to be related to specific regulatory 

(unintelligible). I think I hear you saying that we can give you the benefits in 
terms of (unintelligible) 

Ben Simon I think (unintelligible) I don’t think you can say (unintelligible) collectively will 
do this. I think you need to be able to point to, here’s a change, or maybe a series 
of changes that would (unintelligible). 

Diane 
Shawley 

Probably from an organizational standpoint (unintelligible) I think that would 
help to bring some order to the analysis. (unintelligible) working off the specific 
(unintelligible) I think that what our rule writers did looked at the benefits 
(unintelligible) they put together. That was how they did it.  

Various (unintelligible) 
Ben Simon (unintelligible) It’s unusual in an analysis that (unintelligible) stay stable, 

(unintelligible) status quo. (unintelligible) change (unintelligible) That can either 
be qualitative, quantitative (unintelligible). (unintelligible) appear early in an 
economic analysis to kind of help (unintelligible). 

Diane 
Shawley 

One of the areas of discussion (unintelligible) was the status quo and the baseline 
that was used (unintelligible) and the difficulty we have with the surface mining 
act is that the (unintelligible) we have a rule, in this case (unintelligible) So, if 
you look at (unintelligible) you’re going to see a patchwork. For the purposes of 
the EIS we’ve assigned status quo as what’s in the 30 CFR right now, the 2008 
rule (unintelligible) some aspects and the existing regs across the board and then 
the incremental change. So, what we’ve said is (unintelligible) we’re looking at a 
more narrow view of the economic impact on the 2008 to the proposed alternative 
or the proposed change. I mean, is that accurate? (unintelligible) 

Ben Simon That sounds like a status quo. 
Diane 
Shawley 

Ok. 

Ben Simon (unintelligible) I would just point out. The status quo is not necessarily a static 
(unintelligible). No action alternative over time. (unintelligible) some things 
might happen (unintelligible) 

Diane 
Shawley 

Right. Well (unintelligible) 

Ben Simon (unintelligible) more states participate in the program over time (unintelligible). 
Diane 
Shawley 

Yeah, we don’t (unintelligible) no attempt to make any, the state won’t make any 
attempt to incorporate (unintelligible) 2008 rule because it’s in litigation right 
now. So, that’s the (unintelligible) complexity. But, (unintelligible) in looking at 
economic impacts, in looking at coal production for 2008 which doesn’t 
necessarily (unintelligible) production numbers don’t represent operations that are 
confined to the 2008 requirements. So, as we discussed yesterday, we need to 
make sure that we, we’re looking at impacts on coal production that 
(unintelligible) all of that so that understanding that we’re using these production 
numbers but they don’t really, they’re not totally representative of current 
(unintelligible) right, right.  

Jose Sosa One state, like Tennessee, has a federal program (unintelligible) Tennessee 
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(unintelligible) probably be the closest to reflecting the full usage of the ’08 
criteria. And yet other, other states (unintelligible) not to try and quantify it, just 
to get (unintelligible) try to, you know, find the delta between the ’08 and the 
proposed rule. 

Various (unintelligible) 
Randy Sosa (unintelligible) ’08 just applied to the Appalachian Basin, Appalachian states, not, 

and this is national. 
Diane 
Shawley 

It’s, we could (unintelligible) scenario as far as (unintelligible). What I have 
heard from our solicitors is that this is the most significant rule-making that 
(unintelligible). 

Randy Sosa Right smack in the middle of it. 
Diane 
Shawley 

Yes, we are. We’re in the middle of it and there’s no precedent, really for, yeah… 

Various (unintelligible) 
Unknown I have a question about this (unintelligible) that still and then how do we deal 

with those situations where we can’t quantify, all we have is a qualitative 
statement, a narrative on the benefits. There’s no (unintelligible). 

Ben Simon Well, you just have to say (unintelligible) 
Unknown (unintelligible) Have you seen (unintelligible) monetized benefits.  
Various (unintelligible) 
Unknown (unintelligible) You know, I don’t know that I’ve seen any (unintelligible).  
Diane 
Shawley 

It, it’s critical that we monetize the benefits. 

Ben Simon (unintelligible) You can. You need to have a good story to go with it. I’m not 
saying it wouldn’t work that way but you need (unintelligible) 

Unknown (unintelligible) 
Ben Simon (unintelligible) couldn’t quantify the benefits and then and yet you were confident 

they were there. 
Unknown Suppose, for example, (unintelligible) reclamation of mountaintop mining 

(unintelligible). Can we go back for four years and say in the past four years 
we’ve had x number of mountaintop mining operations that encompassed a 
thousand acres of land. And then project forward saying, it’s a reasonable 
assumption to assume that in the next four years we may have the same number 
of mountaintop mining operations (unintelligible). And then use that 
(unintelligible). 

Ben Simon You could do something like that, though I don’t, you need to have a way to 
(unintelligible) the number of mountaintop. 

Diane 
Shawley 

Yeah, I don’t (unintelligible) probably not a good assumption.  

Various (unintelligible) 
Unknown (unintelligible) numbers aren’t’ (unintelligible) move forward so we simply say 

these are the best numbers available then explain that we know that the numbers 
may change but this is reasonable for (unintelligible). 

Various (unintelligible) 
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Ben Simon You know, if you’re really struggling I would (unintelligible) try (unintelligible) 
to make your case. So, presenting some information based on (unintelligible) 
mine or typical mine. You could, you know, (unintelligible) bunch of different 
things here (unintelligible). 

Diane 
Shawley 

If you do, it needs to all fit together.  

Various (unintelligible) 
Ben Simon It seems like you should be able to get to (unintelligible) reclamation requirement 

to really change (unintelligible) avoided costs (unintelligible). 
Diane 
Shawley 

Yes. 

Ben Simon Seem like (unintelligible). 
Jose Sosa I, I think that’s a given. I think (unintelligible) their approach to the, to the 

document. In talking to Josh and John (unintelligible) that was their approach. 
(unintelligible) 

Various (unintelligible) 
Unknown Are you clear (unintelligible)? 
Jose Sosa Yeah, I, I thinks it’s pretty clear. I guess we, you know, OSM and us, we need to 

reconcile (unintelligible). 
Various (unintelligible) 
Jose Sosa (unintelligible) but again (unintelligible) the numbers have to (unintelligible) 
Randy Sosa Match. 
Jose Sosa (unintelligible) be more representative of the (unintelligible). But anyway, I think 

that, one more thing, this is kind of the outline that they have developed based on 
the twelve comments that you provided to them. Provided to Andy 
(unintelligible) if we can have the courtesy of you taking a look at that real quick 
and saying I think that (unintelligible) outline (unintelligible). 

Various (unintelligible) 
Jose Sosa (unintelligible) You know, we don’t want to have the same players, I mean, if we 

couldn’t get what we wanted before, I mean (unintelligible). 
Unknown (unintelligible) 
Jose Sosa (unintelligible) You know, I don’t know. You know he has, he’s a PhD and, you 

know, Mactec is relying, you, you’ve spoken to Don, right? 
Randy Sosa Yes. 
Jose Sosa So. And, and well-respected in the industry. But again, I’m seeing a little bit of, 

not stubbornness, but it’s like fixated on, you know, on (unintelligible)  
Diane 
Shawley 

(unintelligible) can’t get him to move on. 

Various (unintelligible) 
Jose Sosa There you go. There you go. And, I think here we were, we’re in the process of 

(unintelligible) we got to get what we need. Not what the doctor , you know, 
(unintelligible) whatever (unintelligible). 

Unknown (unintelligible) They talk in terms of public criteria such as employment, 
competition, how do we get at those numbers, employment and production shifts, 
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competition, just (unintelligible) so what would we do? (unintelligible) 
Various (unintelligible) 
Unknown (unintelligible) So that the analysis of the overall rule would basically 

(unintelligible) most of the industry (unintelligible) 
Various (unintelligible) 
Unknown (unintelligible) correct me if I’m wrong, that we can just get by costs and benefits 

(unintelligible) 
Jose Sosa (unintelligible) 
Diane 
Shawley 

We are writing the (unintelligible) so, this is a (unintelligible) discussion 
(unintelligible). 

Unknown In, in the rule (unintelligible). 
Diane 
Shawley 

In the preamble. 

Unknown We have to discuss (unintelligible) summarize (unintelligible). 
Diane 
Shawley 

Yes. 

Unknown (unintelligible) including one two eight six six which is cost benefit regulatory 
(unintelligible) act which deals with (unintelligible). But it also (unintelligible). 
So what we get from the RIA (unintelligible) summarize it briefly (unintelligible) 

Diane 
Shawley 

Yeah (unintelligible). 

Unknown Ok. (unintelligible) And, my question is we need to make sure we have some sort 
of numbers on employment and possible effects on, on (unintelligible). Am I 
wrong? 

Ben Simon I, you know, so (unintelligible). 
Unknown So how we get it doesn’t matter? But we need to (unintelligible). 
Jose Sosa (unintelligible) 
Diane 
Shawley 

Are there other (unintelligible). 

Unknown (unintelligible) you need to get employment impacts. (unintelligible) 
Various (unintelligible) 
Diane 
Shawley 

Well, (unintelligible) production shifts even (unintelligible) scenario that was laid 
out (unintelligible) but the assumption is that coal production remains the same. 
That the demand for coal would remain the same. (unintelligible) So, the 
economic impact would overall (unintelligible) may not be realized when 
(unintelligible) because jobs that were, the jobs (unintelligible). 

Unknown (unintelligible) jobs in a benefit cost analysis (unintelligible) just labor cost 
(unintelligible). 

Randy Sosa (unintelligible) Jobs to the area versus the industry. It would be more impacted. 
Various (unintelligible) 
Diane 
Shawley 

Yeah, I don’t think the EIS, chapter four didn’t quite present it that way. They 
presented it, job losses. Talked about it in terms of loss of jobs. Which 
(unintelligible) chapter four (unintelligible) and, and that was the number that was 
(unintelligible) the headline (unintelligible). 
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Jose Sosa (unintelligible) thousands of jobs lost. But again (unintelligible) 2,000 jobs in 
West Virginia but Wyoming may (unintelligible). The idea is that production, we 
still got to power the plants and generate electricity, so…. 

Ben Simon That’s really a production (unintelligible), right? So, for the cost of 
(unintelligible) production (unintelligible). Should be able to explain what those 
benefits are, where (unintelligible) and why (unintelligible). I would think they 
would offset the costs.  

Various (unintelligible) 
Diane 
Shawley 

Well in… 

Unknown (unintelligible) 
Unknown (unintelligible) when the rule it implemented, the moment the rule goes affective 

(unintelligible) provision five in Tennessee and Washington state, mainly 
Tennessee because there’s no mining in Washington state. With regard to our 
(unintelligible) they need to implement (unintelligible). Can we tell them not to 
do that until after litigation? (unintelligible) then they’ll give us a schedule so, the 
rule will be implemented nationwide somewheres between five to ten years after 
it’s published in the Federal Register. How does that affect our economic 
(unintelligible)? What do we say in the document, it’s like, the rule is effective 
but the cost won’t start to accrue until somewhere between five and ten years? 

Ben Simon Yeah, I think, yeah, (unintelligible) portrayed in the cost. Along with the time 
line. (unintelligible) 

Unknown (unintelligible) first five years we would have no cost. 
Ben Simon Maybe. 
Unknown Is that a potential benefit for the first five years? (unintelligible) 
Various (unintelligible) 
Jose Sosa Is there a (unintelligible) to start applying that requirement (unintelligible) once, 

if you’re, if you have to accept, implement the rule immediately, everything 
applies (unintelligible). 

Various (unintelligible) 
 (unintelligible) There will be some performance standards that will kick in. But, 

even that’s a checkerboard of when, you know, they’ll have to start to implement 
it. So, it’s, that’s another complication, too. 

Unknown (unintelligible)  
Diane 
Shawley 

Yeah. 

Unknown I mean, how do you (unintelligible). 
Diane 
Shawley 

Well, well, yeah there, there’re going to be some major changes to the EIS 
(unintelligible) comments back. But, hopefully (unintelligible) comments were 
provided (unintelligible). 

Unknown I mean, you don’t have to have, you have address these, right? (unintelligible) 
systematic way of developing (unintelligible).  

 (unintelligible) Can we say that when the rule is fully implemented 
(unintelligible) the costs and benefits will be that. And then say, however, this is 
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the way it’s implemented and there’s no way of really predicting when a state will 
adopt similar provisions or when new (unintelligible) will come in. So to say that 
there’ll be this many costs and benefits in this particular year, would be very 
misleading. And simply come out with a statement saying when it’s fully 
implemented nationwide, this is the cost and benefit. Would that be acceptable? 

Ben Simon It might, if you can make a case that you can’t develop sufficient information to 
display the timeline. Or an estimated timeline of how it might, how 
(unintelligible) might progress.  

Unknown Cause otherwise we (unintelligible) just take each (unintelligible) and how long 
they normally take to adopt then look at how many new permits would be issued 
during that time period and you (unintelligible) twenty six, twenty seven 
(unintelligible). 

Ben Simon Again, if you go that route, you just need to be prepared to testify.. 
Unknown …explain why couldn’t (unintelligible)…. 
Ben Simon …why you chose to do the analysis that way. Why, why that’s, you know, defend 

it, defend that choice and (unintelligible) 
Jose Sosa That could even be a benefit, the new rule. In terms of getting permitting done 

quicker and more efficiently and faster, so…. 
Unknown (unintelligible) take a model state or two, you know, maybe take three, one an 

early adopter, one that takes two years and one that takes five. I don’t know, I’m 
just kind of thinking. There may be a way…. 

Unknown But then we still have the issue we don’t know how many permits are going to 
come in a particular year.  

Unknown Well, I mean, the only thing we can do is go back and pull how many permits 
they had over a time period. Guess that it wouldn’t change much, but it could, 
you know.  

Unknown Something to look at. Something else to look at.  
Ben Simon Well, right, and some of these things would (unintelligible) through. Useful to 

look at, others you might be able to discard after you look at it a little bit.  
Diane 
Shawley 

Well, you’ve been very generous with your time and we appreciate it. And, if, I 
don’t know, if they, these guys told you the time frame we’re on. But, we’re 
looking at February twenty third to get a rewrite of the RIA. And, which is not a 
whole lot of time. But, we’ve got the rule ready to go and actually  (unintelligible) 
but we don’t have, weren’t able to take the information from the RIA 
(unintelligible). You know, not, not getting exactly what we needed in that 
document. So…. 

Ben Simon So, you just have a few weeks. I think I would be inclined to make sure you get 
the conceptual piece of the RIA right. That is, make sure that you lay out the 
baseline and that you make that the readers understand that you understand what 
costs and benefits are, that we’re looking for net benefit and, well then you have 
to calculate net benefit. And, here, and conceptually the types of benefits, where 
they might accrue, how they might accrue and, you know, (unintelligible) trying 
to do a whole lot of quantification. I mean, get the conceptual part right. And 
then, you know, if you could create a table that has categories of changes and then 
whether you anticipate that change to be large, medium, small, you know, net 
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benefit so some of them might be costs, right? Then you, if you only have two 
weeks, I think that’s where I would go. And then, if you had mine models, 
stylized examples, already developed, you might be able to use those to help you 
on the cost side. I mean, that’s just basically a few weeks so you don’t have a lot 
of flexibility in that.  

Diane 
Shawley 

(unintelligible) up against the wall here.  

Jose Sosa Yeah. And, and obviously we need to go back to Mactec (unintelligible) they 
have asked for six weeks. We need to decide also how we’re going to present at 
least the document of the conceptual, if it’s minimizing all the (unintelligible) to 
eliminate a bunch of the work (unintelligible). 

Unknown But, so you’re suggesting that we need to lay down the foundations that we 
understand what we need to do.  

Unknown Well… 
Unknown To show that we understand what we’ve got to do. 
Ben Simon Well, make sure, make sure that you lay out conceptually how the analysis 

should, should work, without trying to put the numbers in it (unintelligible). I 
mean, you want the reader to understand, or to know that you understand costs 
and benefits and (unintelligible) conceptual level. And you’re not mixing things 
like impacts in with the costs. (unintelligible) 

Jose Sosa (unintelligible) Is that something, how do you like (unintelligible). 
Various (unintelligible)  
Jose Sosa We had a (unintelligible) 
Ben Simon Do you have an electronic version of (unintelligible) 
Jose Sosa Yeah, it’s on the memory stick. 
Various Discussion about getting electronic file disseminated. 
 (44:30) End of recording 
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Diane 
Shawley 

(Unintelligible) communications office. And (unintelligible) this morning that 
they intend to post it and were offering OSM an opportunity to respond. But, the 
response so far has been this is preliminary draft, we have to verify the numbers. 
You know, it’s not, OSM hasn’t adopted it (unintelligible). Right. So, anyway, it, 
it’s unfortunate because it means that (unintelligible) in the court of public 
opinion there were already, you know, people were already become solidified in 
their position without really having the opportunity to, you know, I mean, we 
(unintelligible) 

Randy Sosa (Unintelligible) happened from the first chapter, chapter one and two 
(unintelligible). 

Diane 
Shawley 

(unintelligible) But, at this point, this chapter, their running with the loss of jobs 
number. They, there’re no really, no benefits quantified. We know that, you 
know, some of the base, the baseline assumptions may not have been accurate. 
So, anyway, that, that, and the main reason I’m telling you is because that means 
it’s sort of heightened importance, so, you have a sense of why people here are so 
concerned about what we’re going to see in the next (unintelligible). And why, 
you know, we want to get that out there, we want to get the full analysis out there 
so anyway. It’s (unintelligible). 

Various (unintelligible) 
Diane 
Shawley 

(Unintelligible) what did he say? 

Jose Sosa What he said is, you know, (unintelligible) useful (unintelligible). 
Randy Sosa (Unintelligible) standalone (unintelligible). 
Jose Sosa (Unintelligible) and then basically we need to, we need to make the determination 

under (unintelligible) actually be included in the socio, we need to look at the 
input data. You know, look at the input numbers (unintelligible) we need to 
reconcile with Morgan. And, if the numbers are the same, I mean, you know, they 
are what they are. We need to, we need to discuss that and as you said, maybe just 
shift it from the, you know, from the, from the RIA to the EIS. Obviously we 
have to address the impact, as he said, in the, in the RIA. So, perhaps, you know, 
we can discuss and see what our other alternatives, (unintelligible) what other 
methods outside of Implan and if (unintelligible). 

Diane 
Shawley 

It’s only on the impacts. It can’t be used cost (unintelligible). 

Various (unintelligible) 
Randy Sosa So, you said just for the employment and production (unintelligible) impacts.  
Diane 
Shawley 

Right. 

Randy Sosa That, that’s where that comes from.  
Jose Sosa Based on your directive, if we can move it from the, from the RIA and maybe 

utilize some of the data from there, we will do that. And, perhaps if we can stick 
in socio we will do that to bring it to the EIS. And then we’ll figure out a way to 
address, you know, employment and small business impact and so on and so forth 
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in the RIA. Either during, from the Implan data that deposit or put in the EIS or 
look at other sources and see, you know, maybe even if looking at other sources 
and comparing, are we getting the same, same data then, then can come to terms 
and say, this is what we’re coming up with, no matter where we look. And that’s, 
you know, is pretty, pretty done, so.  

Randy Sosa How bout the work plan with the six weeks. With the February twenty third. He 
suggested going with a conceptual where you don’t get into the numbers.  

Jose Sosa Well, I mean, that’s, that’s also that we need to reconcile.  
 (Unintelligible) go back to your offices and I know (unintelligible) give me a 

renewed work plan that has what (unintelligible) twenty third and (unintelligible) 
doable. (Unintelligible) and we’ll go from there. (unintelligible) 

Various (unintelligible) 
Jose Sosa Also something that, that I, that I, I was catching up but I actually heard John say. 

We need to, let’s make sure, like, I think somebody, or David Bell made the 
comment, we have to have the full RIA to go with the rule. You know, we don’t 
want to put the, we don’t want to put the rule or whichever way we, that we 
basically the way John Craynon said, we, we, you guys do one week the rule, and 
then, or (unintelligible) we put the EIS and then immediately we publish the rule. 
(Unintelligible) in the register. So, basically we need to make sure that we don’t, 
if, if we can, let’s look and see from the OMB side what it is that you truly need 
to have to fully be compliant and send the stuff in because we don’t want to not 
really have the, push the EIS and comments and everything when the rule and the 
RIA may not be fully developed and ready to go. I know that the rule is ready 
based on what you have said. (Unintelligible) is not because we got to get the data 
from the, form the RIA. So….  

Stephanie 
Varvell 

So basically, what you’re saying is that you would like to work on the RIA more. 
Because that’s the holdup (unintelligible). 

Jose Sosa That would be (unintelligible). 
Diane 
Shawley 

But these are different entities.  

Jose Sosa Different entities. Yes.  
Diane 
Shawley 

So, I, I don’t know. I don’t think that either Stephanie or I have the authority to 
say everything that I’ve told you yesterday about the importance of the PDEIS. 
We have to get a solidly revised chapter four. 

Jose Sosa (unintelligible) And, there, there lies my comment to you. That if, if, because of 
the, the delivery of the rule with the required RIA is not going to be when we 
expect it to be, and we need the extra bit of time, and we can extend the revision 
of, of, you know, give us a little bit more time with the EIS, the, the drafts, you 
know, chapter three and chapter four to make sure, so, you know, in essence we 
don’t rush to try to get the preliminary draft EIS at the end of the month when we, 
when we’re going to be (unintelligible) with the other document. With the rule 
and the RIA. And, and give us a little bit more time to work and make sure that 
the EIS and the chapters actually addressing and we hit everything that you guys, 
that we have talked about.  

Diane Yeah. 
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Shawley 
Stephanie 
Varvell 

I hear what you’re saying. I thought the EIS comes first, doesn’t it? 

Jose Sosa It does, but, you know, what John said is that the way the protocol, and that’s 
something that you may want to talk to him and we can clarify. As long as a week 
(unintelligible) a week. One gets out, then the other one (unintelligible) a week 
after.  

Diane 
Shawley 

We need. But, what we filled in here is with a preliminary draft, the opportunity 
to review the entire document, we think we need to keep with that deadline to get 
everything together. That’s still not a draft EIS, it’s preliminary. But, as I said to 
you, the message we’re getting is that we have got to, and I think because of this, 
it being leaked now, it’s being published out there, OSM’s being forced to defend 
something it doesn’t endorse. (Unintelligible) really putting the agency in a really 
bad position right now. So, I think it’s really critical to get to the PDEIS out there 
and the revisions to the that, and the revisions to chapter four and get the rest of 
the documents put together. I know it’s a breakneck schedule but, and, and in all 
honesty, you subs let you down. If they would have given you a decent chapter 
four draft, you wouldn’t be in this position. They gave you a piece of crap, really. 
To be blunt. So, now you’re in the position of having them and they’re 
complaining about the work, the pressure they’re under for three weeks. But, they 
should have done it right to begin with. And, and they didn’t. So, so now OSM’s 
in a bad position, you guys are in a bad position. Nobody’s happy. And, that’s 
probably a gross understatement. But, yeah, I know it’s bad, but, I mean, if they, 
if they would have, if they would have fully looked at that (unintelligible) would 
have looked at the baseline accurately, they focused only on coal production and 
impacts on the coal industry. It’s not an environmental impact statement. 

vs (unintelligible) been reality it would have been (unintelligible) but now we have 
to dispel this misinformation and (unintelligible) 

Diane 
Shawley 

Yeah, and, you know, and because chapter is just to lay out the alternatives for 
OSM to say, you know, this is the way we want to go with each of these 
elements, I mean, we would then, the idea is we will have the flexibility in the 
rule to pick and choose among the alternatives. So, you know, the fact that now 
we don’t have a document that we can look to to do that really puts the agency in 
a bad position, so, anyway…. 

Jose Sosa (Unintelligible) go back to the drawing board. 
Diane 
Shawley 

Yes. (unintelligible) 

Various (unintelligible) 
Randy Sosa Were you around, when the last rule, and the EIS on the last rule, were you 

around? 
Stephanie 
Varvell 

For the 2008 one? I, I was here but I wasn’t part of that project.  

Randy Sosa Did that also (unintelligible). 
Various (unintelligible) 
Jose Sosa And I think that’s the difference. I think perhaps in retrospect, you know, and 
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obviously that’s your, your prerogative, I think that (unintelligible) schedule and 
having all these cooperating agencies (unintelligible)  

Randy Sosa Send it to them.  
Jose Sosa (Unintelligible) based on what Craynon said, he thinks that (unintelligible). 
Diane 
Shawley 

Well, and, we won’t do that with the PDEIS. It’s going to come to OSM first. 

Jose Sosa Yeah.  
Diane 
Shawley 

It’s not going to, and, if we need to tell you that officially, we’ll get you 
something in writing.  

Jose Sosa (unintelligible) 
Diane 
Shawley 

It’s, right. 

Jose Sosa We submit it to you, so… 
Various (unintelligible) 
Diane 
Shawley 

Yeah, well, good we’ll, you know. 

Stephanie 
Varvell 

(Unintelligible) problem (unintelligible). 

Diane 
Shawley 

Not a problem. Bad judgment on our part. 

 (11:27) End of recording 
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